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TITLES; with Notes and References to 
the Whole. 
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. authoritative Approbation, or even a Name 
in the Title Page, which. might introduce it 
with Advantage; it may perhaps be neceſſary to ſc 
ſomething in this Place relating to its Deſign, and the 
Pretence it makes of being Uſeful. | 
The Principal Deſign of it, is to collect and diſpoſe, 
by way of Abridgment, under proper Heads, all ſuch 
Caſes adjudged in the Courts of Equity, as are any 
where in Print; and this is concei ved to be a better 
Method than compoſing a regular Inſtitute of thoſe 
Matters: In the Way of Inſtitute, much ninſt always 
be taken from the private Opinion of the Writer ; m 
this f an. Abridgment, Knowledge flows from the 
Points ad yudged and authentick Reſolutions which the 
Reader has before him. 12 
In Purſuance of this Dif the Reader 17 4 expect 
to find ſeveral Caſes abridged from Books which he may 
reckon of little Weight or Authority ; as well as ſeveral 
which have been contradicted by better and later Reſo- 
lutions; hut that no Body may be miſled, the Caſes on 
both Sides, with their Reaſons, are generally laid down 
for the Reader to make his own Concluſions. 

The Diviſion of the Heads is ſuch, as to the Author 
ſeemed beſt, and fitteſt to direct the Generality of Cen- 
tlemen acquainted with theſe Matters, to the Point 
they are in ſearch of, tho' it is not to be expected, that 
in this Article, every Body ſhould be ſatisfied, Men 
having ſuch „ Modes of Thinking, that in 
Stridtneſs, hardly any Two can be ſaid to Common- 


place alike. 4 that can be done to Remedy this In- 
| | convenience, 


| \ F this Mort appears anrecommended by. any 
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The PRE FAC E. 
convenience, is to make proper References 2 Head 
to Head, where any Degree of Similitude appears ; 
which has been attempted here. | ; 

It has been thought proper, under the Head of De- 
viſes, to inſert all the Caſes upon that Subject which 
have been determined. in the Common Law-Gourts, as 
they receive the ſame equitable Conſtruction in them that 
they do in the others. 8 | 
FF that, and the making Obſervations in other Heads, 
how Equity differs from the Common Law, ſhould be 
thought to exceed the Deſign, it's hoped the Benefit of 
the Reader will make a ſufficient Apology "for it, as 
alſo for the Author's Inſertion of ſeveral Caſes not hi- 
therto in Print, which have been adjudged by thoſe ex- 
cellent Chancetlors, Somers, Harcourt, Cowper, and 
Macclesfield : Theſe Caſes in the Table are marked 
with an Aſterisk, to N them from thoſe ex- 
tracted from the Books already publiſhed ; and to pre- 
vent the Obſcurity which might happen from Aiming 
at Conciſeneſs, they are given more at large than the 
others ; which being already in Print every Reader has. 
an Opportunity of applying to, when he conceiwes any. 
Doubt concerning the Abridgment of them. 

What perhaps moſt of all requires an Apology, is, 
that all the Caſes in this Book, adjudged ſince the'Tear 
1726, were taken by the Author, in Ghar ery or at the 
Rolls; all that he offers in Excuſe is, wn Þ uſed his 
ut moſt Care and 'Fudgment ; .but he is aſſured, that iſ 
5 Her nothing by paſſing thro” his Hunds, the great 
Abilities and Wc} gh: Integrity of the Learned 
and Honourable P 14 ſons ing in hoe ( , 95 muſt 
render them the moſt uſeful Part of this Work: |. 
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Thoſe Caſes marked with 41 ate now in the Modern Reports, 
and regularly referred to in the Margin of each Caſe. 
Thoſe marked with a * are not to be found in the Reports 


publiſhed before: 
A. . Page Caſe 
3 TL Page Caſe | Annand and Honeywood, 1 
Bbington and Orme, 145 3 * Andrews and Browne, 293 ©< 
Abney and Kendal, 330 1 | Marquis of Antrim and The 60M. 
* Abbot and Gibbs, 358 2| Duke of Buckingham, 6 + 
Acton and Pierce 63 5 Arundell and Roll, 3 
Ackland and 60% HF 177 14 Arnold and Richardſon; 7 
Addiſon and Hindmarſh, 238 11| Arnold and The Attorney | 
Adams and Buckland, 249 2 General, 3 
* Adams and Meyrick, g71. | 137 Arthington and Fawkes; 10 5 4 
Alſopp and Patten, 22 13 Earl of Arglaſſe and Muſ- 85 . 
Alcock and Sparhawk, 198 4] champ; | ID - 
Alam and Jourdon; 229 , 12| Archer and Preſton; 12s =$- 
Allen and Sayer, 258 2| Archer's Caſe, | 181 16 
* Amos and Horner, 112 9 Armitage and Metcalf; 269 2 
Amhurſt and Dawling, 329 8 Archer and Moſſe, 4038 1 
Amand and Bradburne; 397 3 | Aſhton and Aſhton | 41 11 
* Andrews and Craddock, 72 5 Mrs. Aſher's or Aſh's Caſe, 2758 6 
+ Marchioneſs of Anandale 85 6 | Aſpinwall and Leigh, 400 8 
and Harris, | | 7 * Atkins and Dawberry, 4 '6- 
and Hawkes, 33 .7|* Atkins and Waterſon, 19 7 
Angell and Draper, 7 14 | Atkinſon and Webb, 203 3 
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_The Names 7 the Caſe es. 2 
= "Page Caſe| Page Cafe 
on 1 of + Ball and Burnford, 354 
| Peterhouſe Col- + Baſle and Grey, 362 1 
lege in Cam- 96 8 Barlow and Collings, 415 
bridge, Syder- | $4 Bambridge's Caſe, 16 
fin Bellaſis and Churchill, 6 
Sir Edward Barkham, 4 20 * Beaumont and Grover, 8 
Attorney | Baxter, g06 9 Benſon and Bellaſis, 1 BN 7 
General 4 Guile, 97 41 | Berk and Harris, {#139 1 
verſus Barnes, 07 AF Bell and Canmilſſary Hus 55 
*-Renolds, 131 10| Bernisford and Done, 8 
* Hudley, 131 11 | Bertie and Lord Faulkland, 110 1 
* Bury, Sir Henry Bellaſis and Sir 911 8 
Sir Robert Park- 2, „, Willam Ermin, 
hurſt, 279 2 Bevis and Roberts, 1 
+ Thompſon, 301 2 Beckford and Beckford, T2 & 
* Sir John Auſten and The Beal and Shepher d, 1 82 21 
Executors of Sir William „318 9 Berry and Aſkham, 199 10 
Dodwell, Beauford and Lord Dundo- wy | 17 
Awbry and Keen, - 28 6 nald, | 
Awdley and Awdley, "7 - Beard and Nuthall, | | 
Ayre and Ayre, 236 4 Bechinal and Arnold, $3  $ 
; | Beſt and Stamford, 274 10 
= Bent's Caſe, 268 3» 
EH I Bentham and Haincourt, 320 2 
* Bayly and Hill, 10 10| * Beatniff and Smith, 357 11 
* Brwdes and Amhurſt, 21 8 Lady Bellaſis and Compion, 4 
Bale and Newton, 23 3| Bird and Rloſſe, 1 22 16 
Barker and Holder, 28 <5] * Biſhop and Webſter, 1 
Barker and Wyld, 1 Bird and Hardwick, .. 
Alderman. Blackwell's-Caſe;- 52 1 Bill and Price, " ns, 
Bachelor and Bean, 60 2| Biſlel and Axtell, 44 
Baker and Shelbury, 7 | FS 
Bainheur aud Maning, 87 4 | Biſhop and Fountain, we © 
Baker and White, 8g #| Birkhead and Coward, 203 _ 4 
Barnardiſton and F ane, I09. 8 Biſhop of Oxon and Leigh- 
Barker and Hill, - 122 2 ton & al', 344 7 
Barker and Dee, 130 5 Blagrave and Clunn, 13 
Baldwin and Billingſley, 44 4 * Blackmore and Ley, 60 6 
i 146 5 Blois and Counteſs of Hereford, 68 4 
* Bateman and Bateman, 149. 6 Bland and Middleton, 106 2 
— IO 315 2|* Blades and Blades, 358 12 
* Barry .and Edgworth, 178 18 Blondell and Pannett, 41 10 
Bamfield and P 183 24 Boene and Skipwith, 8 1 
* Backhouſe Wel, 184 27 Boraſton's Caſe, 190 16 
Barrow and Gameam, 220 14 Bowman and Milbank, 207 TI 
Bate and Amherſt, 212 5 Bothomley and Lord Fairfax, 217 2 
Bateman and Baten 218 3 — — — — I 19 
Baden and The Countels: of «of 5 Booth and Rich, 280 3 
Pembroke, S827 3 Bor and Vandal, 370 2 
Bayly a Powell, 244 2 Bonithon and Hockmore, © $64 
* Batchelor and dale, 35 12 Bovey and Smith, 3 J 
Ball and l 1 Bromley and Jefferies, 18 11 
Bartholomew * Meredith, 268 6 Brown and Brown, 0” 4 
Batty and. Loy d, ... 275 2 Brend and Brend, 62 6 
Baker and Shelbury, 8 09-1 Brenken and Bentley, „ 
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Page Caſe 


* Lord Caltleton and Lord _ 
; Fanſhaw, 298 2 
Cave and Cave, 275 13 
* Carew an Carew, 2247: 8 
Callow and Mime, £24 2 
Caſey and Beachfield, 225 8 
Cavendiſh and Worſley, 265 1 
Cecilaxd The Earl of Saliſbury,282 4 
Earl of Cheſterfield and Lady * 
Cromwell. (2 N 4 
* Challis and Gen; gl 
Chadwick and Doleman, 344 
* Chapman and The Biſho 
o Loc, 58367 
Chaptnan and Derby, 370 
| Chute and Lady Dacre, 29 
 Chawell and Caſſanet, 54 
Chapman and Tanner, $0 
4 | * Chambers and Chambers, 115 1 
* Challis and Caſborn, 124 1 
Child and Stephens, 14t 
Chapman and Duncomb, 146 
* Chace and Box, I54 
Cholmley and Cholmley, 161 
Child and Bayly, 192 
| * Cheſter and Cheſter, 211 
Chandler and Dorſett, 12 
Chapman and Bond, 241 


1 dans 
. P age Caſe 
8 and Bun 144 
Brent and Beſt, 0 N 117 1 
Brown and Trag 2 Ho $33 UA 
Earl of Briſtol and — 142 5 
Bret and Marſh, 27 42 
* Bright and Smith, $88 © 
* Brown and Howard, 163 4 
Brown aud Booth, A © 164 | 5 
* Brookbank and Brookbank; 168 7 
Counteſs of Bridgwater and ; 15 
The e of Bolton, 8 77 7 
Bretton and Bretton, 202 18 
Brown and Dawſon; 2 06. 
Bret and Ragden, 219 * 
* Bromfield and Wytherly, 239 24 
Bright and Woodward, 240 40 
Brice and Whiting; 248 1 
Breuen and Breuen, 269 2 
Brown- and Allen, HH. e 
* Breereton and ſones, 325 10 
Bromley and Hammond, 326 12 
+ Brome and Berkley, 340 7 
Broughton and Langley, 783 3 
* Bromfield an Wytterly, 398 
* Branſby and Kerridge, 406 4 
* Browne and Thompſon, 413 15 
Butcher and Stapely, Wal 9 
Burton and Knight, 50 6 
Burnet and — 69 5 
Buckle and Atleo, 1 
Bunce and Phillips. 157 4 
Burchett and Durdant, 214 11 
* Burnet and Holgrave, 296 2 
* * Burgh and Francis, 320 
Butler and Duncomb, 339 6 
urdet and Willett, 90 4 
Burton and Haſtings, 393 4 
Burkitt and Burkitt, 402 4 
Buſhell and Newby Sa, 9 3 
2. 
* Carter and Horn, 7 13 
Caſs and Rudell, 45 8 
Caldcott and Hill, "7 
Carter and Carter, MY . 
Carleton and Earl of Dorſet, 59 3 
Cary and Taylor, 69 10 
Cage and Warner, 0 7 
2 and Ruſſel, 108 3 
Cai penter and Carpenter, 114 6 
Cartwright and Pettus, 1 
C:rter and Horner, 177 176 
Cavendiſh andi, 50 7 


* 
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Churchill and Hopſon, 247 
Churchill and Lady Speak, 286 


Cooper and Cooper, 123 


Chettle and Chettle, 29 
City and City, 152 
Clare and Woodals, - 3 
Clavering and Clavering, 24 
Clerk and Lord Angier, 64 
* Cleland and Cleland, 78 1 
Clerk and Berkley, 11S" - 
Clyat and Battaſon, 117 
Clerk and Leatherland, e |. ih 
Cloudſly and Pelham, 197 
| Clerk and Clerk, 291 
Cloberie's Caſe, 294 
Lady Clifford and Lord Clif- 
ford, 345 17 
Claxton and Claxton ; 400 7 
Clark and Berkeley, 412 13 
Cookes and Maſchal, 22 18 
Cook and Arundel, 1 
Cox and Foley, 9 
* Cotter and Laver, 8 
Colwell or Col wall and Child, 49 1 
Cotton and Cotton, 63 4 
8 406 2 
Cox and Higford | 22? 20 
10 


Cottle 
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Cottle end Frip, 


Comes Raleigh and Thorn- 


hill 


775 


Page Caſe 


143 


Cornwall and Earl of 9 66 


tague, 


Cornbury (Lord and Lord) 


and Middleton & al', 
Conſtable and Conſtable, 
Collenſon : end Wright, 
Collier's Caſe, 
Cotton and Heath, 
Counden and Clerk, 
* Cook and Winford, 
Cole and Gray, 
Coke and Fountain, 
Combes and Spencer, 
Cox and Quantock, 
Cook and Walker, 
Cordell and Noden, 
Cope and Cope, 
Collett and Jaques, 
Corniſh and Mew, 


* Coningham and Melliſh, 


Cotton and Iles, 

Lady Cope's Caſe, 

Cook and Parſons, 
Collins and Metcalf, 

* Conway and Longvile, 
Collins and Goodal, 
Cook and Sadler, 

+ Corbet and Maidwell, 
+ Earl of Coventry's Caſe, 
Cotterel and Hampſon, 
Collet and Jaques, 
Coddrington and Webb, 
* Collingwood and Wallis, 
* Cooke and Whaley, 

* Croyſton and Baynes, 
Criſp and Nevil, 

Crofts and Worthy, 
Creſſet and Kettleby, 
Croſter and Witter, 
Crofling and Honor, 
Crouch and Martin, 
Lord Craven and Knight, 
Creagh and Wilſon, - 

* Crompton and Sale, 
Crane and Drake, 

Cray and Willis, 
Crooke and Watt, 
Cragrave and Perroſt, 
Crooke and Brooking, 
Crawle and Crawle, 
Cuthbert and Peacock, 


26 Nate | 
161 
176 


176 
191 
213 
221 


226 


227 


228 


242 
244 
244 


269 


32 
117 
270 
273 
273 


277 
280 


295 
301 
304 
317 
337 


O 


— — 
NON 


— 


N OOO O OOO G 


—ͤ—— 
. 


— 


Page Caſe 


Culpeper and Fairfax; 223 
Culpeper and Aſton, 292 1 
D. 
* Darſton and The Earl of? =” 
Oxford, 3 
Davy and Davy, 32 
Darnel and Reyney, 41 
Dancer and Evett, 119 
Davey and Beadſham, 174 
Danvers. and The Earl of _ 
Clarendon, ty 
Davis and Kemp, — ” = $30 
Dayrell and Molefworth, , 231 


* Daſhwood and Blythway, 317 
Davey and Hooper, 336 
+ Danby and Lawſon, 351 


Dandy and Turner, - "98 
Davies and Weld, ; 
* Davers and Folkes, 396 

| * Dayrell and Champneſs, 400 
* Davies and Gloceſter, 403 
Delabeere and Beddingfield, 104 
Dean and Gavell, II 
Deakins and Buckley, 159 
Deane and Izard, I9 


+ Demainbray and Metcalf, 324 
Deguilder and Depeiſter, 372 


Douglas and Vincent, 23 
Lord Donegall and Warr, 43 
Dowſe and Derwall, 151 
* Downing and Cage, 165 
Dolin and Coltman, 219 
Dodſwell and Nott, 225. - 
+ Doyley andvTollferry, 300 
Drury and Hook, 89 
Draper and Dr. Crowther, 136 
* Drew and Merry, 175 
Drake and The Mayor of 
Exeter, 8 53 
Draper and Jennings, 320 
Draddy and Deacon, 373 
Dunn and Allen, 2 
Durdant and Redman, 42 
Dubois and Hole, 65 
Dulwich College and Johnſton, 77 
Duncumb and Stint, 78 
Dunny and Filmore, 81 
Durſton and Sandys, 86 
Dubaine and Knight, 126 
Duffield and Smith, 204 
Durwell and Bennet, 244 


9 2 2 199909 


0 
— 


oO OSN n 


* 
N OAO SNA 


E 


The Names of the Caſes. 


2 — 


———— 


Earl of Dungannon and 


289 


1 


Hackett, 
E. 
Eaton College and Beauchamp, 32 1 
Earl and Stocker, 1 
Earls and England, 8 
Ebrand and Dancer, 1 
Edmonds and Dennington, 59 4 
Edgworth and Davies, „ 
* Edwards and Freeman, 249 10 
＋ Edwards and Faſhion, 202 9 
Edlin and Battaley, 350 9 
Edmond and Sandys, 200 2 
Edwin and The Eaſt-India g f 374 6 
Company, 8 
Edwin and Thoinas, SS 23 
+ Sir John Egerton and Lord 137 10 
Derby, 
Elliot and Hancock, 5 
Ellis and Loyd, 3 
Elliot and Davenport, 200 . 1 
Elliot and Hele, 348 16 
Ellice and Oſborne, oe 4 
Englefield and Englefield, 165 © 
& OO, 
Eſtwick and Conninglby, 370 2 
* Eure and Eure, 116" Is 
Everard and Warren, "7 HW 
Ewre and White, 19 - 4 
Exton and Greaves, 1 
Eyton and Eyton, 1 
Eyles and Cary, 198 3 
F. 
Farrer and Farrer, 1 
Fairfax and Lord Derby, an 
* Fane and Atloe, 0 
Fawlkner and Fawlkner, 119 © 
Fairbeard and Bowers, 143 15 
Farback and Murbury, 148 3 
Fairbeard and Baivers, — 
Fane and Bence, res. 2 
* Ferrars and Cherry, =: 
Ferrars and Ferrars, 64 4 
Feltham and Harlſton, £73 11 
A Finch and Lord Winchelſea, 
Finch and Earl of Saliſbury, 47 4 
Fitton and Macclesfield, 862 11 
Fines and Cobb, 103 
Fiſher and Wigge, 291 Note 5 
Finch and Newnham, e 
Fleming and Waldgrave, +, 


Page Cafe | 


| 


Fletcher * Lady Lidley, 
* Fletcher's Caſe, 


Fowke and Hunt, 


Fouke and Lewen, 
Foden and Howlett, 
Foſter and Ramſey, 


* Fothergill and Fothergill 


Forſter and Munt, 
Forſter and Denny, 
Fox and Crane & al', 
Fowle and Green, 
Fortrey and Fortrey, 
Foſter and Merchant, 
Ford and Fleming, 
Foſter and Foſter, 
Frank and Frank, 
Freeman and Thomas, 
Freeman and Goodham, 
Freeman and Freeman, 
Fry and Porter, 

Friend and Bouchier, 


Franklin and The Earl of 0. 


Burlington, 
* Frewin and Charleton, 


* Furſaker and Robinſon, 


Fuller and Fuller, 
G. 


Gardner and Billen, 
Gale and Lendo, 
Gardiner and Shelton, 


Gayre and Gayre, 
Garbland and Mayot, 


Counteſs and Earl of Gainſ- 


borough, 
Garfoot and Garfoot, 
Gerrard and Vaux, 
Gerrard and Gerrard, 
Gibſon and Whitacre, 
Gilpin and Smith, 
* Gifford and Gifford, 
Girling and Lee, 
Gilbert and Witty, 
Gibbons and Summers, 
Glover and Faulkner, 
Gladinan and Henchman, 
Gorman and Saliſbury, 
Goddard and Keate, 
Gore and Knight, 
Goldſmith and Bruning, 
Goodwin and Ramſden, 
Goodright and Corniſh, 
Goodfellow and Burchett, 
Goodrick and Brown, 

b 


148 


193. 


154 
156 
156 
213 
222 


243 
260 


_ 
123 
215 


26 
88 


197 


200 


202 
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The Names of the Caſes. : 


7 Page Caſe | : Page Cafe 
Godfrey and Chadwell, 318 7| Hains and Hains, 462-4 
and Turner, 13 21? Hedges and Everard, x 
: * Gooding and Gooding, 342 3 Heighter and Sturman, 1 
* Gold and Rutland, 346 18 Heſter and Welton, 407-3 
Goodwin and Archer, 350 4| * Herbert and Herbert, + 
+ Goddart and Garret, 371 2 Henchman and Ayer, - 
Goſſe and Tracey, 406 3] Heathcote and Fleet, WW, 3 
De 21 Word 18 12| Henningham ad n 117 
Grunſton and Lord Bruce, 108 4 ham, 5 
* Grubar and Gairand, 146 9g| * Hedges and Everard, $22.18 
* Grice and Gooding, 151 4| Heron and Merick, 143 11 
Greenhill and Greenhill, 174 4 Heyward and Lomax, 147 
Groſvenor and Cartwright, 238. 23 Herbert and Forbale, „ 
5 43 2 Herne and Herne, 1 
Griffith and Rogers, 245 8 Hedger and Rowe, 200 3 
Graham and Stamper, 398 2 Hen and Coniſby, „ 
reaves and Mattiſon, 337 1] Sir Edw. Heath and Henley, 303 2 
Grant and Hedding, 366 4| Hedworth and Primate, 22. YÞ 
Guilmore and Battiſon, 17 2” Helier and Jones, 1 
Gundry and Baynard, 282 6] Heli and Bond, | 342 6 
* Hennell and Kelland, ITE > 
H. Hide and Petit, 1 
Hinks and Nethorp, - > Wh © 
Hamden and Brewer, 1 1|* Hillyard and Stapleton, 1 
* Hall and Butler, 20 7 Higtord and Higford, 8 
Hatton and Gray, 21 10 Hill and Wiggett, Sn 
Hallifax and Higgins, 28 4 Hide and Parrot, . 
Harcourt and Lady Anderſon, 29 5| Holtham and Ry land, ; WW. 
Hall and Bodily, 35 5 Hollis and Whiteing, 4 
Hampton and Spencer, 1 and Edwards & al', 19 2 
* Haſtings and Draper, 39 13| * Holmes and Buckly, 1 
＋ Harvey and Harvey, 58 7 Holtford and Burnell, — 7 
6 | Haymer and Haymer, 03 3 Holland and Collifor d, 54 2 
if Hanne and Stephens, 72 4| Howard and Hooker, 20-7. 
Haycock and Haycock, 72 5 How ond The Tenants of 
1 Hays and Hays, 78 4| Muſgrave, 8 
Hall and Potter, 89 23 | Holt and Holt, W242 
Duke Hamilton and Lord : 3 6 Holſtcomb and Rivers, 1 
Mohun, 9 Hooley and Booth, 105 5 
Hardham and Roberts, 122 6 Howell and Waldron, 136 2 
Harvey and Mountague, 146 6 Lord Hollis and Lady Car, 139 3 
Hall and Hall, 152 5 Holmes and Plunkett, 188 12 
Hancock and Hancock, 153 8] Hoby and Hoby, 220 9 
Hampſon and Lady Sydenham, 282 5 * Holcroft and Smith, aa 5 
* Hamilton and The Earl of 28 * Hodgſon and Thornton, 228 5 
Macclesfield, 1 Holt and Mill, 1 
+ Harriſon and Forth, 331 6 Hodgſon and Hodgſon, 7” 2 
Harvey and Mountague, 331 1| Horroll and Waldron, $35 2 
* Hall and Atkinſon, 333 4| Hodges and Waddington, 2 1 
* Haiſtwell and Grainger, 351, 7 Hooper and Eyles, 262 & 
+ Haning and Ferrers, 359 10 Hoſkins and Savoy, 4 
* Hayle and Burrodale, 301 8 Howell and Price, $90 -7 
Harriſon and Lord North, 365 1 | Hobart and The Counteſs of | 
Harman and Vanhatton, $21. - 24 - 17 
Hampton and Spencer, 380 5 Holloway and Collins, 00 2 
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* Jacobſon and Peer Williams, 54 


* James and James, 123 
Jay and Braine, 135 
ackſon and Farrand, 268 
Ibbotſon and Rhedes, 229 
Jervis and Bruton, 87 
Jennings and Moore, 122 
Jenks and Holford, 151 
efferys and Small, 290 
Jenkins and Powel, 301 
Jennings and Ward, 312 
Jennings and Selleck, 381 
Jones and Lenthall, 36 
* Tones and Powell, 84 
* Jones and Weſtcomb, 245 
Jolliff and Crew, 286 
Jolley and Wills, 361 
* Jones and The Lord Say 9g 
and Seal, 833 
* Tones and Langhton, 392 
＋ Jones and Nabbs, 404 
Izraell and Narbourne, 72 
| K. 
Kennoule (Lord) and Bed- 
ford Earl & al', 3 
Kenge and Delaval, 68 
Key and Bradſhawe, 89 
Keat and Allen, 90 
Kettle and Townſend, 123 
Kelly and Berry, 167 
* Keyling's Caſe, 239 


Page Caſe 

Hobbs and Norton, 356 8 
Hunt and Matthews, 89 -....1 
The Earl and Counteſs of? 62 4 

Huntington, 

Hudſon & al' and Fletcher, 29 2 
Humphreys and Hales, 17 -::.4 
Hungerford and Earl, 145-. 
Huberſton and Huberſton, 207 8 
Huckſtep and Mathews, 33 
Hutton and Simpſon, 3 
216 © 

* Hunt and Berkley, 1 
Hunſden and Cheyney, 1 
＋ Humble and Bill, 358 4 
Hyley and Hyley, 210 16 
＋ Hyde and Hyde, 409 3 

3. 
Jackſon and Rawlins, 10 


11 
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| Page Caſe 
Kettleby and Atwood, 1 
Kew and Rouſe, ä 
Killigrew and Killigrew, 1 
Kingdome and Bridges, 70 12 
King and Withers, 11 
The Earl of Kildare and Sir ? 

Morrice Euſtace, C*IS 
King and Melling, 181 14 
King and Rumball, 182 20 
* 'The King and Sneller & al', 415 1 
Kilmurry and Geery, 34 4 
+ Knight and Bamfield, '}  - 
Knight and Calthorp, 3 
Knight and Atkyns, 8 
* Knowles and Spence, + 

L. 
Lamas and Bayly, 22 14 
Lawrence and Braſier, 8 
Lance and Norman, $0 3 
Langley and Baldwin, 185 29 
Lamb and Archer, 1 
Lawrence and Berney, 166 1 
Lawrence and Lawrence, 218 2 
* Lake and Gibſon, 290 3 
+ Laundy and Williams, 209-4 
Lane and Willlams, EW 
Lamb and Parker, 419 9 
Leonard and Com. Suſſex, v2” 
Leak and Morrice, $3 - $0 
Levil and Darrey, WY 
* Lewkner and Freeman, 149 5 
* Lewen and Lewen, 2 © 
Leonard and The Earl of g | 
Suſſex, 184 26 
Lee and Hale, 1 
and Bowler, 1 
Lecone and Shiers, 2360 1 
* Leving and Lady Caverley, 281 6 
＋ Legat and Shewell, 394 7 
Lee and Henley, 190 2 
Lee and Lee, 398 7 
Lea and Libb, 402 6 
Lemaine and Stanley, 403 9 
* Lightbone and Weedon, 24 7 
Liſter and Liſter, a 
68 
* Lingen and Souray, 175 l 
Sir Thomas Littleton's Caſe, 211 20 
* Littlebury and Buckley, 245 
* Earl of Lincoln and Rolls, 411 11 
Lowther and Curril, 1 
1 


Loyd and Gunter, 


Long- 
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Lomax and Hyde, 
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"0-7 Names 1 the Caſes. . A 
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Long and Short, 


* * 4 Moyſes Pe Little, 
7 Moor and Blagrave, 
9 Morſe. and Buckworth, 


Loeffes and Lewen, _ 85 8 Monnins and Monnins, 
Loddington and Kime, 182 23 Moor and Parker, 
Love and Windham, 191 4 Moyſe and Gules, 
* Loyd and Carew, 200 2 Mountague and Tidcomb, 
City of London and Garway, 274 5 Moor 4d Bennet, 
+ Lockey and Lockey, 304 10 Moore and Hart, 
Lucas and Holder, 41 3. Morley and Morley, . 
Lupton and Tempeſt, 6 3 | Mountague and Jefferies, 
Luxford and Cheek, 179 6 | Muſgrave and Daſhwood, 
Luke and Alderne, 300 4 Murray and Wiſe, © 
| | | Muſgrave and Parry, 
* Murrel and Cox, 
M. Mumma and Mumma, 
Marſhfield and Weſton, $7 - 3s 
Sir George Maxwell and g N. 
Lady Mountacute, r 5 
* Mallet and Halfpenny, 20 6] Nanney and Martin, 
* Maure and Harriſon, - 93 +5 | Naſh and Earl of Derby, I21 
Man and Ballet, 99 4 | * Napper and Allington, 166 
＋ Marks and Marks, 106 6 Naſh and Preſton, 217 
Mayor and Aldermen of £1 1 + Nandick and Wilkes, 393 
London and Slaughter, 37 13 Needler and Deeble, 12 
Manning and Weſton, 147 2 | Needham and Vernon, III 
Mathews and Newby, 156 1 | Earlof Newbourgh and Wren, 134 
Martin and Long, 192 9 * Neave and Alderton, 144 
* Manfield and Dugard, 195 4 Newman and Johnſon, 197 
Martin and Clerk, 201 15 | Newcomen and Barkham, 214 
* Markant and Twiſden, 211 22 | Needham and Smith, 224 
Maw and Harking, 249 4 | Nevil and Johnſon, _ 227 
Sir Humphry Mackworth's 2287 11 Newton and Rowſe, 308 
Caſe, 3 Newcomb and Bonham, 312 
Manning and Burges, 286 3 * Newt and Chamberlain, 366 
Manlove and Ball, 313 15 Nevil and Saunders, 382 
Marſh and Lee, 322 1 | Nelſon and Oldfield, 406 
* Meliorucchi and Royal Ex- Niccol and Wiſeman, 43 
change Aſſurance Compa-b 8 8] Nicholls and Nicholls, 160 
ny, Nicholls and Hooper, 202 
Meriel and Wymondſal, 24 1 | Nicholſon and Sherman, 
* Medith and Wynn, 70 15 | Norton and Maſcall, 
Meſgrett and Melgrett, 111 7 | Norton and Sprig, 
Meredeth and Jones, 221 4 Norden and Norden, 
Meggot and Mills, - 52 Note| Nott and Smithies, 
Minſhull and Lord Mohun, 3 4 | Duke of Norfolk's Caſe, 
Mitchell and Edes, 45 6] Norden and Levett, +] 240 
Micoe and Powell, 64 4. | Sir Francis North hd W ay, 255 
Mildmay and Mildmay, 67 4 North and Crompton, 272 
Milliſh and Williams, 81 5 | Noys and Mordaunt, 273 
Miller and Warren, 297 5 [ Duke of Norfolk aud 
More and Mahow, 3 8 Brown, 387 
Moor and Welſh. as! 3 N oſworthy and Baſſett, 43 
Company, | 
r 
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Tie Names 2 4 25 Cale. 8 * 2 5 hop 1 
Gy Pa e Caſe ; 
; Lt We Phillip he Duke of Bucks, 5 75 - / 
0. ö + Phip ps and Shelden, 64 Note f 1 
4 WIA (ow 8 156 1 — = 
age Caſe ney mey, 2 - La 3 — 
1 . Offley, 66 1 Philli sand Phillips, | 45 8 5 7 
and Baſton, 69 7 | * Phillips and The Parith of 
Often and Litchford, 231 4| St. e ent 
Oldfield and Oldfield, 266 3 |* Pit and The Creditors off ; 
* Onſlow and South, 295 5 the Duke of Richmond, © 3 7 4 
Onyons and Tryers, 407 1 | Pit and Hunt, 3 | 
Organ and Gardiher, 82 2\Pile and Pile, © — : 8 P. 
Orme and Smith, 302 2 | Piggot and Peiifice, . 209 13 
Orde and Herning, | 314 2 Pit and Pelham, | 265 | 3 ü 
Orby and Lady Molun, 343 5 Plymouth and Bladon, 8 A 
Oſborne and Chapman, rs... Platt and 8 4 Oprigg 386 6 
Otway and Hutton, 122 5 Pollard Downes, 3 
Owen and Curſon, 3. Potts and Potts, 3 
Oxenden and Oxenden, 67 6 Powell and Arderne, 39 2 
* Oxwick and Brockett, 1 Powell and Bell, 60 7 
Oxburgh and Fincham, 3 9 Powell and Morgan, 1 
Popham and Bampfield, 160 - 2 - 
+ Pott and Lee, 157 4 
1 Counteſs of Portland and 
Prodgers, - unn 
Pary and Juxon, +4 Powel and Powel, _ 
Parker and Palmer, 17 2 | Powell and Morgan, 269 11 
Parrot and Wells, 25 #7| Lady Poin's Caſe, 1 
and Bowden, 14 7 Pocock and Lee, 417. In 
Page and Neal, 46 6 Hy e Onſlow, 200-0 
* Packer and Dykes, 54 6jPo and Green, 113 1 
Paget and Read, | 61 2 | Pollen and Huſband, 12 
* Parker and Blackbourn, 73 17| The Protector and Lord 5 : 
Parſons and Priddock, 93 4| Lumly, ci 274 
Pawlet and Ingres, 103 1 | Price and Keyte, 2 
Dean and Chapter of . 1 Pritman and Pritman, 3 3 
Paul's and Lewis Ruggle, 59 5 |Prideaux and Gibbon, 1 
Parker and Turner, 119 7 Proud and Combes, 4 
* Parrot and Treby, 125 4 Prodgers and Phrazier, 1 | 
Pamplin and Green, 136 3 Proctor and Cowper, | | 
Parſlow and Weedon, 149 7 | Pritchard and Langher, 228-0 f 
Parker and Thacker, 180 12 Purefoy and Purefoy, + | 1 
+ Papillon and Bois, 185 30  Purefoy and Rogers, 189 13 | 
Paget and Voſius, 195 6 Pye and Georges, | j 
Packman and Cole, 216 5 | ; 
* Palmer and Danby, 219 6 
Pawlet and Pawlet, 267 1 Q. 1 
Paſworth and Moore, 299 2 | 
Palmer and Young, 380 2 *Quitine and Yard, 74 19 l 
Peters & al' and Soame & al', 44 3 | | | 
Pells and Brown, 97. 4 | 
Perry and Perry, 203 4 R. 
Pendleton and Grant, 230 2 
Petty and Styward, 290 1 Ranelaugh and Hayes, 18 6 
Peter and Ruſſel, 321 7 Randall and Head, 35 2 
eacock and Spooner, 362 14 Ratcliff and Groves, 1 
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The Names of the Caſer. 


— 


— 


Rex verſus Lady Portington, 96 
* Rex verſus Warden of W. we 


Fleet, 

Reeve and Reeve, 
Renneſey and Parrot, 

* Rex and Sneller & al', 
Richardſon and Sydenham, 
Richardſon and Goodwin, 
Rich and Jacquis, 

Rich and Sydenham, 
Richardſon and Lowther, 
Earl Rivers and Earl Derby, 
* Ridler and Ridler, 
Riddle and Emmerſon, 
Robinſon and Bits, - 
Rowner's Caſe, 

Rothwell and Widdrington, 
* Roſs and Ros, | 

* Rockley and Keyley, 
Roper and Roper, 

Roſwell and Emery, 


| Roſs and Roſs, 
Robinſon and Duſgale, 
Rooke and Rooke, 
Robinſon and Bel], 


Rous and Noble, 


 * Robinſon and Wharton, 


Rutland and Molineux, 
Rundle and Rundle, 
* Rutter and Baldwin, 


8. 
Biſhop of Sarum and Noſ- 


worthy, 
Sanderſon and Crouch, 
Lord Saliſbury's Caſe, 
Sanſon and Ramſey, 
Sayer and Sayer, 
Sawley and Gower, 
Saunders and Browne, 


Sayle and Freeland, 


221 
301 
415 
47 
55 


370 
80 


Page Caſe 
* Rafter and Stock, 127. IS] 
Rawe and Pole, 169 3 
Lady Radnor and Vande- 8 wo 4 
bendy, or Rotherham, 
Randall and Bookey, BWW 
Lord Ranelaugh and Cham- (2 g 
pant, : 
Ramſden and Langley, 328 
Raw and Pole, 355 
Reaſon and Sacheverell, 62 
Rex and Cary, 129 
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Page Caſe 
Saunders and Nevil, 392 
Scolefield and Whitehead, 26 
* Scatchmer and Foulkard, 125 
Scatterwood and Edge, 189 1 
Scot and Houghton, 282 
+ Scolding and Green, 298 
Scudmore and White, 304 
Sewell and Maſſon, 28 
Seabourne and Blakſtone, 61 
Seeling and Crawly, 67 
* Selyard and Harris, 1 
Searle and Hale, | —_ 4 
Seybourn and Clifton, | 
Shelberry and Briggs, #0 
Sherman and Sherman, 12 10 
| » di 
Sharp and Gammon, 3 
Sherburn and Clerk, 76 9 
Sheffield and Lord Caſtleton, 93 6 
Short and Long, or Long | 
and Short, 7 
Shepperd and Kent, 6 
Shaw and Weigh, 184 28 
The Earl and Counteſs of o | 
Shaftſbury, | Banne 
Lady Shore and Billingſy, 243 2 
Sheldon and Weldman, 2043 7 
Shaw and Lady Standiſh, 353 2 
Sherman and Sherman, . : - | 
+ Shales and Shales, 382 9 
Shires and Glaſcock, 403 8 
Silway and Compton, 104 8 
Skapholme and Hart, 86 
Slingſby and Hale, 164 3 
* Smally and Smally Me" 
Small and Brackley, 26 7 
Smithby and Hinton, 111 
Smither and Lewis, 77 13 
Smallpiece and Anguiſh, 238 19 
Smith and Tracy, 249 8 
Smith and Smith, 207 5 
— — 5 FE 
| * Smith and Avery, 269 9 
Smith and Pemberton, 287 2 
Smith and Aſhton, Shs oy” 
Smith and Clever, "= 30 
Smith and Oxenden, 3 
Snow and Cutler, 188 10 
* 1 N Dee, 29 5 ol + 
outh - Sea Com "and? ©? 
Bumſted, oY 77 36 
| Somerſet and Fotherby, 367 
South and Allen, : 385 . 7 
Spencer and Wray, „ T þ 
Spearing and Lynn, 20 *6 


Thompſon and Leach, 
2 
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The Name of the 2. 
. Page Caſe Page Caſe 
Sparkes and Smith, 2 6 Thomas and Gyles, 2 8 
Spalding and Spalding, 188 n Thorne and Brend & al' 1 
e and Speake, 221 7 Therman and Abell, _ 0 
*% Spence and Allen, 232 3 | Thwaytes and Dye, 243 6 
Speering and Degraths / 308 1 | Thomas and Thomas, 344 10 
Lord Stowel and Cole, 3 5 Thyn and Pg. 380 6 
Strilley and Wilſonn, 7 12 Tirrel and Page 209 11 
Dr. Steward and The ald 5 8 Tiffin and Tiffis, 241 I 
India Company, + | Tilley and Bridger, 285 
Stapleton and Sherrard, 76 8 + Tipping and Piggot, 385 
Stafford and Mayor of London, Took and Took, 14 
Stephenſon and Houlditch, 81 2 Took and Haſtings, 27 
Styant and Stuker, 104 10 Toulſon and Grant, 53 
Stephens and Dr. Berry, 136 7 Took and F itz- John, 238 1 
Stapleton and Sherrard, | 161 3 Tonkins and Ennis, 334 
Sir Litton Strode and Ladyg, — 18 Tovey and Young, 371 
Ruſſel, Treakle and Cooke, 47 
Stephens and Guale, 222 15| Traitor and Traitor, 88 
Stephenſon and Wilſon, 236 9] Tredway and F otherby, I20 16 
Staplehill and Bully, 258 2 Trott and Vernon, 198 6 
* St. John and Turner, 258 3|* Tafford and Berrige, 201 14 
* Stringer and Phillips, 292 11 Trafford and Aſhton, 213 8 
Stapleton and Cheele, 295 4|* Trowell and Sir 1 
Steward and Bridger, 306 8] Evans, 375 3 
St. John and Holford, 324 5 [T Trevor and Trevor, 387 7 
* Stainforth and Stainforth, 337 4 Sir Edward Turner's Caſe, 58 2 
Strelly and Winſon, 372 1 | Tuder and Semyne, 88 4 
Surrey and Smalley, 240 31 Turton and Benſon, 88 2 
Sweetapple and Bindon, 394 6] Turner and Gwine, 139 6 
Symonds and Gibſon, 85 2 | Turner and Jennings, 152 6 
* Symſon and Turner, 220 1 | Twiſden and Wile, 68 1 
Symonds and Rutter, 274 7 Tyle and Tyle, 106 3 
T. U. 
Taylor and Debar, 26 2 Urling and , 4 
Tate and Auſtin, 1 | 
Tale and Ryland, 8 v. 
8 and Wheeler, 1 
aylor and Hill, 132 15 Vandenanker and Deſbrough, $ 1 
Taylor and Biddulph, or 8 188 11 * Vane and Wordall, 83 4 
- Bydall, Vanbrough and Cock, ; © 
* Target and Gant, 193 TI] Vachell and Leman, 2853-2 
Taylor and Sayer, 212 3] Vane and Lord Bernard, 200 2 
Tabor and Grover, 273 1] Vernon and Jones, 410 10 
Taylor and Leigh, 322 4 Villars and Beaumont, 23 2 
Terwit and Greſham, 27 — 2 | 
Thorndike and Allington,  _- 
Thomas and Porter, 121 18 W. 
* Thomas and Terrey, 125 © 
Throp and Thompſon, 209, 8 Wagſtaff and Bedford, 3 
Thompſon and Towne, 242 6 Wardour and Berisford, i 2 
* Thomas and Keymis, 269 10| Wankford and Fotherby, or > 
278 3 Wanchford and Fotherley, 7 
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: Page . - ©. Bi 
Walker and Norton, 34 1 Whicherly and Whicherly, e 


Watkins and Hatchet, 36 3 Wharton and Tilley, © 378 4 
Warmeſtrey and Tanfield, 46 10 Wiſeman and Roper, nm 
* Walter and Sanders, 38 5 Wilcocks and Wilcocks, 26 5 
Ward and Meath, ew Wiſeman and Vandeput, $56 2 
Waller and Dalt, | go 2 Williams ard Melliſh, 10 
Watſon and Hinworth Hoc 100 9 8 ang Ars: AT.” 4 
 pital, ea 
Wallis and Crimes, ns | Wentworth, $795 7 
Earl of Warrington and __ Williams and Owen & al', 41 12 
Langham, 32 4 Wilſon and Fielding, 143 10 
* Counteſs of Warwick and 2 Wilkinſon and Merryland, 178 19 
Edwards, @ 17 Wild's Caſe, i + | Ss 
+ Walſam and Skinner, 154 4 | * Williams and Williams, 2 9 
Wareham and Browne, 202 17 | Winne and Loyd, 22 6 
Wakelin and Walthal, 41 12 * Willis and Fineux, 1 
Wan for Ward) and Lake, 41 12 =_ — Winchelſea and N 8 1 
Ward and Lane, 244 6 cliff, | | 
* Walſh and Walſh, 249 #7 |* Wiſeman and Carbonell, 312 10 
Wakelin and Warner, 256 Willet and Winnell, 313 14 
Waters and Ebrall, | 262 3 | Wilcox and Kent, 410 6 
Wale and Buckley, _ 1 Wilkinſon and ———, 413 14 
Warr and Warr, | 267 23 | Woods and Tucker, 62 x 
Wainwright and Bendlows, 271 12 Woadman and Blake, A 
Walker and Penrice, 288 1 |* Woodgate and Woodgate, 132 13 
Warner and Hone, 292 10 * Wood and Fenwick, 170 2 
Warburton and Warburton, 345 13 Wollet and Roberts, „ 
Walley and Walley, 384 4 | * Woodroff and Wink worth, 249 5 
Webſter and Biſhop, 51 1 Woodhouſe and Brayfield, 258 wm 
Webſter and Smith, 115 14 Wright and Coxon, 1 
Webb and Webb, 156 2 Wray and Williams, 219 4 
Weld and Bradbury, 203 25 Wright and Blicke, 236 7 
Welt and Lord Delaware & al', 35 7 * Wytham and Cawthorn, 392 1 
be ae 20% TM 266 4 Wright and Dorſet, 1 
0 Obinſon, | 
* Whitworth and Goulding, Mo 4 
White and Taylor, 140 9 Y. 
Whorewood and Whorewood, 67 3 
Whitlock and Watham, 145 4 | Yallop and Holworthy, 7 10 
* Whithill and Phelps, 157 3 | York and Stone, 293 8 
* 


T AB L E 


Of the SEVERAL 


With their DIVISIONS. 


CAP. I. Page 1. Abatement and Revivoz, 


(A) We AT ſhall abate the Suit. 
(B) Who may revive the Suit, and againſt whom, 


(C) In what Mariner may a Suit be revived. 


CAP, II. Page 5. Account. 


(A) Who are intitled to have an Account, againſt whom it lies, and in what 
Caſes. 

(B) Matters to be brought into the Account, what ſhall be allowed or diſ- 
counted, when an Accountant may charge or diſcharge himſelf, and how 
the Particulars are to be aſcertained. 

(C) What ſhall be a good Bar to a Demand of an Account, and where an Ac- 
count once ſtated ſhall be concluſive, vide Title Guardian, p. 260, 


Executoz, p. 235, and Truſt and Truſtees, P- 379- 


CAP. III. Page 13. Aﬀidavits. 


(A) Where an Affidavit is eben & econ. 
(B) Where an Affidavit may be ſaid to be full and ſufficient, and what ſhall be 
allowed thereon. 


d CAP, 


—_ —— 


A TABLE of the ſeveral TITLES, _ 


CAP. IV. Page 16. Agreements, Articles, and 
? Covenants. $54 


(A) Agreements and Covenants which ought to be performed in Spccie, & 


econt”, 

(B) Parol Agreements, or ſuch as are within the Statute of Frauds and Per- 
juries, & econt. 7 8 ad 

(C) Voluntary Agreements, in what Caſes to be performed. 1 

(D) Agreements, by whom to be performed. — 

(E) Concerning the Manner and Time of performing Agreements. 

(F) Where the Perſon or Eſtate will be made liable to a Covenant or Agree- 
ment. N 


(G) Where there may be Relief when the Agreement is not ſtrictly performed. 


CAP. V. Page 29. Amendment, 
(A) In what Caſes to be allowed. p. 5 | 


CAP. VI. Page 31. Annuity and Rent-charge 


(A) What ſhall be conſtrued a good Annuity or Rent-charge,; und whoſe Per- 
ſons and Eſtates made liable. 14 

(B) How far a Court of Equity will affiſt, and give a Remedy for recovering 
an Annuity or Rent-charge when there is none at Law, and here of Ap- 
pointment and Extinguiſhment. 


CAP. VII. Page 34 Anſwers, Pleas, and De- 
' + 71:3 MULFEED. 7 | 1 / 


(4) Whet ſhall be a full and ſufficient Anſwer, oo nn 
( Vhere the Party may conclude, charge or diſcharge himfelf by his Anſwer, 
(C) What ſhall be a good Plea, and well pleaded. on 5 25 
(D) What ſhall be a good Cauſe of Demurrer. 
8 5 A_ n and Demurring to the ſame Bill. 

oncernipg the Replication. * Ir = 


CAP. VIII Page 44 Aſſignment and pꝛivity. 
(A) What Things or Intereſt may be aſſigned in Equity. 


(B) The Privity of Contract or Eſtate being deſtroyed, what R | 
or Aſſignees ſhall have againſt each — 5 in 3 my 9 


CAP. IX. Page 48. Award and Arbitrament. 


(A) Concerning the Submiſſion. 
(B) The Parties to the Submiſſion. 


C) The Arbitrators or Umpire, and herein of the 
( cation of their 1 - Commencement and Revo- 


(D) The 


with their DIVISIONS; 


(D) The Award, for what Cauſes ſet aſide. 
(E) Concerning Submiſſions and Awards made purſuant to a Rule of Court. 


* 
& — 


1 


CAP. X. Page 52. Bankrupt. 


A) Concerning the Commiſſion and Commiſſioners. 
(B) What ſhall be ſaid the Bankrupt's Eſtate, or ſuch an Intereſt in him as 
the Commiſſioners may aſſign. N 
(c) Who may be allowed to come in as Creditors. 
D) Who are obliged to come in as Creditors. 


CAP. XI. Page 57. Baron and Feme. 


(A) What Things are veſted in the Huſband by the Marriage. 
(B) What Acts of the Wife, before Marriage, ſhall the Huſband avoid, as 
done in Derogation of the Rights of Marriage. 
(C) How far the Huſband ſhall be bound by the Wife's Acts before Marriage. 
(D) How far by her Acts during Coverture. | 
(E) How far a Feme Covert. ſhall be bound by the Acts in which ſhe has 
joined with her Huſband. 
(F) What Contracts between Huſband and Wife are diſſolved by the Mar- 
friage. 
(G) 3 Caſes the Huſband muſt make a ſuitable Proviſion on his Wife, 
when he ſues for her Fortune. 
(H) Suits and Proceedings by and againſt Huſband and Wife, how to be. 
(1) Concerning the Wife's Pin- money and Paraphernalia. 
K) Concerning Alimony and ſeparate Maintenance. 
(L) What Right ſurvives to either of them by the Diſſolution of the Marriage. 


CAP. XII. Page 71. Bill. 


(A) By whom it may be brought. 

(B) Who are to be Parties to it. 

(C) Matters proper for a Bill in Equity. 

(D) Bills of Diſcovery, and herein of what Things there ſhall be a Diſco- 
very. us 

(E) Bills quia timet, in what Caſes proper. 

(F) Bills of Peace to prevent Miſttiplicity of Suits. 

(G) Croſs Bills. 

(H) Supplemental Bills. 

(J) Bills of Interpleader. 

(K) Certiorari Bills. 

(L) Bills of Review and Reverſal. 

(M) Bills Original after a Decree. . 


(N) Bill taken pro confeſſo. 


CAP. XIII. Page $4 Bonds and Obligations. 


( A) Concerning Bonds voluntarily entred into. 
(B) When the Conſideration of entring into a Bond fails, in what Caſes there 
ſhall be Relief in Equity. 


(C) What 


—_— * 


A TABLE of the ſeveral TIT LES, _ 
( C) What ſhall be ſaid an illegal Conſideration, and herein of Bonds of Re- 
ſignation, Criminal Converſation, and ſuch as deprive a Man of the Bene- / 


fit of the Law. i 
(D) Unreaſonable Bonds relieved againſt, 825 N 
(E) Bonds given in Fraud of Marriage Agreements relieved againſt. 
(F) Marriage-brokage Bonds, what ſhall be void as ſuch. ; 
(G) Bonds obtained from young Heirs, in what Caſes to be relieved againſt, 
(E) Bond and Penalty, in what Caſes moderated in Equity. _ ; 
(1) In what Caſes a Defect in the Bond, or the Want of it, will be ſupplied 
in Equity. | ; | 
(K) Concerning Co-obligors and Sureties. 


CAP. XIV. Page 94. Charity. 


(A) What ſhall be a good charitable Uſe. e 

(B) What ſhall be a ſuperſtitious Uſe, or a Charity to which the King is in- 
titled, am 

(C) Where a Defe& with reſpe& to the Lands or Goods appointed, or the 
Perſons to take, ſhall be ſupplied in Favour of a Charity. 1 

(D) What ſhall be ſaid to be appointed to a Charity, and whoſe Lands and 
Goods made liable. 

(E) What ſhall be a Miſimployment of a Charity, as by altering it from 
the Donor's Iutentions, not increaſing the Rents as the Price of Things 
increaſe, c. 

(F) Concerning Commiſſioners of charitable Uſes. 


CAP. XV. Page 10. Commiſſions foz Examining 
of TUitneſles, 


(A) In what Caſes a Commiſſion will be granted. 
(B) Concerning the Commiſſioners, and the Execution and Return of the 


Commiſhon, 


CAP. XVI. Page 103. Common, 


(A) In what Matters relating to a Common will a Court of Equity interpoſe 
and exert a Power, | 


CAP. XVII Page 105. Conditions and Limitations, 


(A) Who are to take Advantage of a Condition, or will be prejudiced by it. 

(B) In what Caſes the Breach of a Condition, or the Non-performance of a 
Condition precedent or ſubſequent, will be relieved againſt, the Matter 
reſting in Compenſation. 5 

(C) In what Caſes a Gift or Deviſe upon Condition not to marry without 
' Conſent, ſhall be good and binding, or void, being only in Terrorem. 


Mt. 
— 
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Wich cheir DIVISIONS. 
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CAP. XVIII. Page 113. Contribution and Average. 


(A) Contribution and Average, in what Caſes. 
(B) In what Proportion. | 


CAP. XIX. Page 118. Copyhold. 


(A) Concerning the Power of Chancery over Copyhold Eſtates, the Acts of 
Lords and Tenants, and in what Caſes it has been exerted. 1 
(B) In what Caſes defective Surrender, or the Want of it, will be ſupplied in 


Equity. 
CAP. XX. Page 125. Coſts. 
(A) Who ſhall pay Coſts, and in what Caſes. 


CAP. XXI. Page 127. Courts and their Jurisdic⸗ 


(A) Concerning the Juriſdiction of the ordinary and limited Court in Chanceiy 


proceeding according to Law. 
(B) Concerning the Juriſdiction of the extraordinary and unlimited Court in 


Chancery proceeding according to Equity. 
(C) Concerning the Juriſdiction of Chancery in foreign Parts. | 
(D) Concerning the Juriſdiction of the Court of Equity in the Exchequer, and 


how it interferes with Chancery. 
(E) How far Chancery will exert a Juriſdiction in Matters cogniſable in in- 


ferior Courts, as the Eccleſiaſtical Courts, Univerſity Courts, Cheſter, 
Durham, &c. 


CAP. XXII Page 138. Creditoꝛ and Debfoz. 


(A) Where there is a Proviſion by Deed or Will for Payment of Debts, what 


. Debts ſhall be paid. 
(B) The Order and Manner in which Debts ſhall be paid, or what Precedence 


one Kind of Debt ſhall have over another in Equity, 
(C) What ſhall be a good Payment, to whom, and at what Time. 
(D) Where Debts of a different Nature are due, and a general Payment is 


made, to which Debts ſhall it be applied. 
(E) What Conveyance or Diſpoſition ſhall be fraudulent as to Creditors. 


CAP. XXIII. Page 150. Cuſtoms of London and 
York, 


(A) What ſhall be deemed a Freeman of London's Eſtate, and ſubject to the 
. Cuſtom. © | 

(B) What Diſpoſition made by a Freeman of his Eſtate ſhall be good, or void, 
being in Fraud of the Cuſtom. | 
(C) Perſons intitled to the Benefit of the Cuſtom and ſubject to it, 


e (D) Con- 


— 


A TABLE of the ſeveral TEL LES, 

(D) Concerning the Cuſtom, with reſpect to the Children of a Freeman; and 
here of Advancement, bringing into Hotchpot, Survivorſhip, and For- 
feiture. | 

(E) Concerning the Widow of a Freeman, and what ſhall be a Bar of her cuſ- 


tomary Share. | | 13 
(F) Concerning the Legatory or dead Man's Share, what ſhall go out of it, 


and how it ſhall be diſtributed. 
(G) Concerning the Cuſtom of Net. 


CAP. XXIV. Page 162. Detree. 


(A) Concerning the Drawing up and Inrolling of Decrees. 
(B) Who are bound by the Decree. 

(C) Concerning Error in the Decree. | 
(D) Concerning the Performance and Execution of a Decree, 


CAP. XXV. Page 167. Deeds and other TUritings. 


(A) Who is obliged to produce them, to whom and upon what Terms, and 
how they are to be kept. | 
(B) Of ſuppreſſing and cancelling Deeds and Writings, and the Conſequence 
ereof. | 
(C) Deeds and Inſtruments entered into by Fraud, &c. in what Caſes to be 
relieved againſt, 
(D) Defect in a voluntary Deed, in what Caſes aided in Equity. 


CAP. XXVI. Page 171. Deviſes. 


(A) Of Deviſes, by whom, and to whom. 
(B) Of what Eſtate or Intereſt in the Deviſor, may he diſpoſe, 
(C) What Words paſs a Fee in a Will. [ 
(D) What Words paſs an Eſtate-tail and for Life. 
(E) Of executory Deviſes of Lands of Inheritance, and here of contingent 
Remainders and croſs Remainders, as far as they relate to this Place. 
(F) Of executory Devifes of Leaſes for Years, and here of the Limitation of 
> TI of a Term, as far as it relates to, and agrees with the Deviſe 
thereof. | 201 
(G) Of Terms for Vears, and uncertain Intereſts by Deviſe. 
(H) Of Devifes by Implication. 
(1) Of Deviſes of Lands for Payment of Debts. | 
(K) Of Deviſes of Things Perſonal, as Goods, Chattels, &c. by what Des 
ſcription and to whom good. 78 5 | 
(L) Where a Deviſe ſhall be in Satisfaction of a Thing due. 
(M) Of void Deviſes. BCE Ig 
* 1ſt, By deviſing what the Law already gives, or what the Policy of the 
Law will not admit. h 
2dly, By Uncertainty in the Deſcription of the Thing deviſed. 
zdly, By Uncertainty in the Deſcription of the Perſon to take. 
. 4thly, By the Deviſee of Lands dying in the Life-time of the Deviſor. 


What Circumſtances are neceſſary by the 32 & 34 H. 8. and 29 Car. 2. 
What ſhall be a Revocation and a new Publication, vide Title lil. 
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CAP. XXVII. Page 217. £ Dower and Jointuve. 5 


(A) of what Eſtate of the Huſpand's, with reſpect of the Nature and Quality 
thereof ſhall a Woman be endowed. | | 1 

(B) What ſhall be a Satisfaction or good Bar of Dower, and how far a Dow- 
refs ſhall be favoured in Equity. eel 

(C) Of Jointures, and in what Caſes a Jointreſs ſhall be more favoured or re- 
ſtrained in Equity than at Law, 


CAP. XXVIIL Page 15 Evidence, Witneſſes and 
z00f, 


(A) Of the Sufficieney and Diſability of a Witneſs, | 

(B) What will be admitted as Evidence, and will amount to ſufficient Proof. 

(C) Where parol or collateral Evidence will be admitted to explain, confirm, 
dot contradict what appears on the Face of a Deed or Will. 

(D) Of examining Witneſſes, exhibiting Interrogatories, publiſhing and ſup- 
preſſing their Depotitions. ' | 


(E) Of examining Witneſſes de bene eſſè, and eſtabliſhing their Teſtimony in 


per petuam ret Memoriam, 


CAP. XXIX. Tage 235. Executoꝛs and Adminiſtratoꝛs. 


A) Executors, in what Caſes more or leſs favoured in Equity than elſewhere, 
B) What ſhall be Aſſets. = | 
(C) When upon the Death of one of the Executors the Surplus of the Perſonal 
Eſtate, after Debts. and Legacies paid, ſhall ſurvive to the other. 
(D) Where the Surplus of the Perſonal Eſtate belongs to the Executor, or he 
is to be a Truſtee for the next of Kin to the Teſtator. 


(E) Of Remedies by one Executor againſt another, and how far the one ſhall 
be anſwerable for the other. . 


(F) Of Adminiſtration, to whom to be granted, who are intitled to a Diſtri- 
bution, and in what Proportion, and here of bringing into Hotchpot. 


CAP. XXX. Page255. Fines and Recoveries. 
(A) What Eſtate or Intereſt may be barred or transferred by F ine or Reco- 


very. 

(B) What Charges and Incumbrances on Lands are barred and deſtroyed by 
Fine and Recovery. | 

(C) What Charges and Incumbrances are made good by Fine and Recovery, 

(D) Where Equity will fupply a Defe& in a Fine or Recovery. | 

(E) Fines and Recoverics, in what Caſes vacated and ſet aſide in Equity. 


CAP. XXXI. Page 200. Guardian. 


(A) Of appointing and removing a Guardian. 
(B) What Acts of his, with reſpec to the Infant's Eſtate, ſhall be good. 
(C) How to be charged, and how to account. 


CAP, 
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A TABLE of the ſeveral TITLES, 


CAP. XXXII. Page 264 Heir and Anceſtoz, 


(A) By what Acts of the Anceſtor ſhall the Heir general be bound. 
(B) By what Acts ſhall an Heir ſpecial, or Iſſue in Tail, be bound. 


(C) Heir, in what Caſes favoured in Equity, 
(D) Where Charges and Incumbrances on the Lands ſhall be raiſed, or ſhall 


Gnk in the Inheritance for the Benefit of the Heir. 
(E) Where the Heir ſhall have the Benefit and Aid of the Perſonal Eſtate. 


(F) In what Caſes there ſhall be a reſulting T ruſt for the Benefit of the 


Heir. 
(G) What Things ſhall go to the Heir, and not to the Executor. 


(H) What ſhall be Aſſets by Deſcent in the Hands of the Heir. 
(I) Unreaſonable Bargains and Securities obtained from young Heirs, in what 


Caſes to be ſet aſide, 


CAP. XXXII. Page 276. Jdeots and Lunaticks, 


(A) Of Ideots and Lunaticks, who are ſuch, how found, to whoſe Cuſtody 
to be committed, and here of the Power and Duty of their Committees, 


and of Abuſes done them. 
(B) What Acts of Ideots or Lunaticks are good, void, or voidable. 


CAP. XXXIV. Page 280. Jnfant. 


(A) Infants, how far favoured in Equity. TIM! | 
(B) How far bound in Equity, or leſs favoured than at Law. 
(C) What Acts of Infants are good, void, or voidable. 


CAP. XXXV. Page 284. Injunction. 


(A) Injunctions, in what Caſes, and when to be granted, 
(B) What ſhall be a Breach thereof. 


CAP. XXXVI. Page 286. Intereſt Money. 


(A) What Debt ſhall carry Intereſt, and from what Time. 

(B) Where there may be Intereſt upon Intereſt. 

(C) Where the Intereſt may exceed the Penalty. | | 

(D) £2 Debts contracted before the Statutes that reſtrain Uſury ſhall carry 
ntereſt. | | | : 

(E) What Intereſt a Debt contracted in a foreign Country ſhall carry here. 


CAP. XXXVII. Page 290. Jointenants and Te⸗ 
nants in Common. „ 


(A) What ſhall be a Jointenancy, and not a Tenancy in Common. 
(B) What ſhall amount to Severance of the Jointenancy, | 
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with their DIVISIONS. 
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CAP. XXXVIII. Page 294 Tegacies. 


(A) Of veſted or lapfed Legacies being to be paid at a future Time or certain 
Age, to which the Legatees never arrived. 

(B) Of a lapſed Legacy, by the Legatee's dying in the Life-time of the Teſta- 

tor, and here in what Caſes it ſhall be good, and veſt in another Perſon 
to whom it is kmited over. 

(C) Of ſpecifick and pecuniary Legacies, and here of Abating and Refunding, 

(D) Of the Time of Payment of a Legacy. | 

(E) To whom to be paid. . 

(F) Where Legatees ſhall have Intereſt and Maintenance. 


(G) Of Ademption of a Legacy. 


Of Deviſes of Things Perſonal, to whom, and by what Deſcription good; 
and where it ſhall be in Satisfaction, vide Title Ocvife, Legacies 
given upon Condition, vide Title Conditions and Limitations ; and 
vide Title Remainder for Legacies limited over, 


CAP. XXXIX. Page 303. Limitation of Snits and 


Demands, 


(A) What Rights, Actions, or Demands, are deemed out of the Statute of 
Limitations in Equity, and where ſuch Rights, Actions, or Demands, 
though once barred, may be revived or ſet up again. 
(B) Length of Time, how far regarded in Equity. 


CAP. XL. Page 307. Maſter and Servant, 


(A) What Remedy they have againſt each other. 
(B) How far anſwerable for each other to others. 


CAP. XLI. Page 310. Moꝛtgages. 


(A) Of the Nature and different Kinds of Mortgages; and herein of the 
Power of Equity in ſupplying Defects in Favour of the Mortgagee, and 
in making that a Mortgage which otherwiſe would be an abſolute Con- 
veyance. | 

(B) Of the Equity of Redemption, at what Time. 

(C) Of the Perſons to redeem. 

(D) Of Forecloſure, and here of opening the Forecloſure, Parties forecloſed, 

and Tender and Refuſal of the Mortgage-money, 

(E) Where there are ſeveral Mortgagees of the ſame Eſtate, what Remedy 
they have againſt the Mortgagor, and againſt each other. 

(F) 22 a Mortgagee may protect himſelf by buying in precedent Incum- 

rances. | 

(G) Where a Perſon who comes to redeem muſt do Equity to the Mortgagee 
before he will be admitted. | 

(H) Mortgage-money to whom to be paid. 


f (I) 


A TABLE of the ſeveral TITLES, 
| (1) Mortgagee anſwerable for the Profits, and how to accounit. N 


(K) How the Aſſignee of the Mortgagee is to account. 


CAP. XIII. Page 330. Motite. 


(A) Of preſumptive Notice, and where Notice to one ſhall affect another. 

(B) How far a Man is affected who acts againſt exprgſs Notice, or contrary 
to what he is obliged to take Notice of at his Peril. | 

(C) Purchaſers without Notice in what Caſes favoured. 


CAP. XIII. Page 335. Portions. 


(A) Portions and Proviſions bor gong Children made good in Equity. 


(B) At What Time Portions be raiſed, or reverſionary Eſtates or Terms 
ſold for that Purpoſe, 


CAP. XLIV. Page 341. Power. 


(A) When well created, when determined, 


(B) Of the right Execution of a Power, and where a Defect therein will be 
ſupplied. | 


-— 


CAP. XLV. Page 349. Puvilege, 


(A) What Perſons are intitled to Privilege. 
(B) Of Proceedings by, or againſt a privileged Perſon. 


CAP. XLVI. Page 350. Proceſs. 


(A) Of ifluing, ſerving, and returning a Proceſs, by and againſt whom, at 
what Time; and here of Contempts. 
(B) Of Sequeſtrations. 


CAP. XLVII Page 353. Purchaſe and Purchaſer, 


(A) Who is deemed a Purchaſer in Equity. 

(B) Purchaſers, in what Caſes favoured in Equity. 

(C) Where a Purchaſer who purchaſes from one who has only a Power to ſell, 
muſt ſee that the Purchaſe-money is rightly applied. 


Of Purchaſers without Notice, and of preſumptive Notice, vide Title 
Notice. | 


CAP. XLVIIL Page 359. Remainder, 
(A) Of what Things a Remainder may be made. 


3 | CAP. 


a4 "0 


_ 
—_ _ . * 0 „ * * «25 — of the 8 0 * « * 8 1 . 
a op ono on x £0" 


2 


22 A Ss 1 
on, e aA > 


- |» 4. ans Sas a os vo 
TL 0 


i *.. Ie OT INI 


. . | ö : * . 
0 | " — ls FY 8 K a De oþ 
PI f * * | * — 
' 1 . "©... » b 1 * * . 18 9 
with their I 8 r 
* "»& | ++ | 
1 4 * 5 5 "I - 0 ' . 4 b 7 | 9 — a 1 4 
8 * . ” : : 5 
| * . * 


— HC 


* 


Af. XIX Page 364. Bent. 


(A) In what Caſes there may be Remedy for Rent in Equity, when none at | v 
Law. HR Pe þ 


(B) In what Caſes the Leſſee may be relieved againſt the Payment of Rent in 
Equity. e 1 ; | 


CAP. L. Page 366. Tithes. n 


1) png trap, 
( 1 4 Ou. 4 G =. Tx. BE | 


CAP. LI. Page 369. Trade and Merthandize. 
(A) Of Principals and Factors. 
(B) Of Partners in Trade. | 
(C) Of Policies of Inſurance and Bottomry Bonds. 


(D) Of Part-owners, Maſters and Freighters of Ships. 


(E) Of Cuſtoms amongſt Merchants relating to Accounts, and Notes given 
by them for Money. 5 


— CI 


CAP. LII. Page 377. Trial. 


(A) In what Caſes a new Trial may be granted, or the Venue changed by a 
Court of Equity. 
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CAP. LIII. Page 379. Truſt and Truſtees. 


(A) Where a Truſt ſhall be ſaid to be raiſed. 

(B) Of reſulting Truſts, and Truſts by Implication. 

(C) What ſhall be a Truſt and not an Uſe executed by the Statute. 

(D) What Acts of the Truſtees ſhall defeat the Truſt, or be a Breach of Truſt 
in him. 

(E) What Act of the Truſtees jointly with Cęſtui gue Truſt, or by Ceſtui que 
Truſt only, ſhall defeat the Truſt, or deſtroy contingent Remainders. 

(F) 2 a Truſt is to be executed, what Eſtate is to be conveyed, and to 
whom. | 

(G) Truſtees, how to account, and what Allowances to have. 

(H) How far Truſtees are anſwerable for each other. 
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CAP. IIV. Page 399. Waſte. 
(A) Waſte, in what Caſes reſtrained in Equity, 


A TABLE of the ſeveral TITLES, &c. _ 


CAP. LV. Page 4097. Wills and Teſtaments. 


(A) What ſhall be eſtabliſhed in Equity as a good Will of a Real Eſtate, 
and of the Circumſtances requiſite by the 32 H. 8. cap. 1, and the 
29 Car. 2. cap. 3. | | | | 

(B) Of Teſtaments and Nuncupative Wills. 

(C) Fraud in obtaining a Will, where examinable. 

D) Of Republication, and in what Caſes it will make the Will good. 

(E) Of Revocations in Equity. 


' CAP. LI. Page 415. Writs, 


A) Of Writs of Error, and Writs Mandatory, when to iſſue. 
B) Of ſuperſeding Writs, for what Cauſes, ; 
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. : Made F. 8. aa his Widow: Motta ; * Widow was 

Il. made Executrix upon Condition that ſhe did not marry ; 
they exhibit a Bill, and pending the Suit, the Widow mar- 

ries! and it was adjudg d upon a Reference to Bridgman, C. J. that 

the Widow's Marriage (a) abated the Suit, altho it was-urged that (4) If any 
her Executor ſhip was _ conditional. 18 Car. 2. n 4e ker 
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tha Wife digs, yet this ſhall be no "Abatement. Cary 88. Thorne an 

| * Sar, 19 Eliz. For the whole Intereſt ſurvived to the Hu uſhand. 

ö if the Huſband and Wife ſue in the Wife's Right, and pend- 


ID N ife may proceed. Dr. Pa mn” 

ng hi, A 1 ar, a 200 L. HS Chan. 175 4 | * 

4. 80 if a Bill be exhibited for A L acy againſt Baron and Feme, | 
who is Dxecutrix of the Teſtator, and pending the Suit the Huſband 
dies, this ſhall be no Abatement of the Proceedings; but had it 4 
concerning the Wife s Inheritance, it might be "otherwiſe b ch. 3 
wy 1. Sbetherry and Briggs, 2 Vern. 249. ED c 

F. Ik. Jointenants, or enants in Common exhibit 4 Bill, and: 8 ad .r-/214 
ing the Suit one of them dies; yet per Bridgman L. * the Suit hung. 
ſhall not abate. Wright and Dorſet, 24 June 1671. 3  Chanc. 25. 5 
66. BA Q. as to Tenants'1 in 1 r Jer a Right deſcends to their 
Reprofentativer. a ae 20d; bal 
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2 Abatement and Revivor. 
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6. If a Cauſe has been heard on a Bill of Interpleader, and a Trial 
at Law has been directed to ſettle the Right between the Defendants, 
this puts an End to the Suit as to the Plaintiff; ſo that if he after- 
wards dies, the Cauſe ſhall ſtill proceed, and there needs no Revivor; 
each Defendant being in the Nature of a Plaintiff.” Ruled on Mo- 
tion, M. 1685. Anon, 1 ern 351. % 

7. The Legal Eſtate in Queſſion iff this Caſe was veſted in two 
of the Defendants as Truſtees in Fee, and the equitable Intereſt in 
Fee in another of the Defendants ; and the Bill was brought by the 


Plaintiff no Bari 6f Winet*46a, the. Earl of Nottinghdvis and 
his fout Sons, is (apply the edi Excutian „ 


h 
made by the Lord * Father, whereby the Eſtate was to 
8 


be ſettled on the Plaintiffs ſeverally for Life, with Remainder to 
their firſt and other Sons ſucceſſively in Tail, and a Decree was ob- 
tained accordingly ; and it was referred to the Maſter to ſettle the 
Conveyance; after which the Ceftui que Truft in Fee dies ; notwith- 
ſtanding which the Earl of No/tingham and his Sons attend the 
Maſter, who reported that he approved of a Draught of a Convey- 
ance, which was a Conveyance only from the Truſtees, in whom 
the legal Eſtate was veſted, to the Uſe of the Plaintiffs, according 
to the Decree; but the Plaintiff Finch, now Earl of Winchelſea 


veral Plaintiffs or Defendants; that the Death of any of them made 
an Abatement of the Suit only as to themſelves, and that the Suit 
continued as to the reſt who were living; and therefore as to the De- 
fendants the Truſtees, that they might well execute a Conveyance of 
the legal Eſtate, and were not to. wait for any 'Thing that; was to be 
done by others; but if the Plaintiffs ſhould hereafter deſire a Con- 
veyance of the Equitable Intereſt, they muſt revive. againſt the Heirs 
at Law of the Ceſſuy que Truft ; and ſo in all Caſes where any Thing 
was required to be done by the Repreſentatives of the Party dying, 
It was likewiſe held, that if ſoine of the Plaintiffs refuſed to vin in 
bringing a Bill of Revivor, that the others. may bring. ſuch Bill, and 
make thoſe who refuſed Defendants. And it was agreed, that a 
Defendant might bring a Bill of Revivor, as well as the Plaintiff. 
And it was likewiſe fajd, that it was ny By Pradtife to order 
Money out of Court to the Party entitled by the Decree, notwith- 
ſtanding the Death of ſome of the Parties. Mich. 1727. Finch 
and Lord Wincheljea. | — Pr IS It 


(B). Who wür Suit, and agarn nf 


|) The 1, A (a) Deviſte cannot bring a Bill of Revivor for want of Pri- 
mane ry { A vity, admitted, 1 Chance. Ca. 174. T 22 Car, 2. 

Deviſee or Aſſignee canndt bring a Bill of Revivor are, T/?, Becauſe a Suit bath been look'd upon a8 a 
Choſe in Action, and conſequently not aſſignable far fear af Maintenance, 20%, And which ſeeing the better 


Reaſon, becauſe where the Pafty Yevi or aſſigns his Intereſt mug, dies, if the Deviſee or Aflignee. were ti 
bring his Bill of Revivor againſt the 9,00 IE e Heir or Executor would be N N wake 


Faves, a Right to vonteſt ſuch Diſpoſition, and therefdre he muſt: hriug his original Bill, aud make the Heir ar 
Executor Party. | | | 


2. Per Cur": An Aſſignee ſhall not have a $cr. Fu. to edvipo a De. 

cree, that is not ſign'd and inrolled ; but after the Deeree is inrolled, 
un Aſſignee may bring a Sci. Fa. to. revive it, in like Manner as at 
Law; 


7 COINS £2 
„„ / I 


eee — T 5 8 
* . 2 "i. Pi a7 * * * - \ 
I ADS EE ds ated 8 
| 5x Sc: 3 — r n 1 
J EH» A REES N 
. 8 1 . 5 » a 


2 
* \ DE: 3. 
ne ark ot 


\N 
1 


4 L 5 . * 
. e Nen ; KI IR ot 3 
3 * en E N — 2 * r — 2 ">, * & | we” h, * r . SY bo hy 22 * . 4 I : : * + T-- A. 
* _ p KL „ r St. * p — * mn : — a a 2 6 - 


Mt 
— 


D 


- * * «% 
+ — 4 — * 
* . b 
. . > 
n 
r 8 
I py CGE 8 no IS 


. 
* — 2. P * A 8 Q - —_ F 4 * __ 
3 3 — <0" 9 > Foz » "+ " 5 "ff DEI 1 * * ' LENS 
Ys N 7 n p W * q - * # + þ x tina — 4 N . * bs 1 . 
n 4 Py arr "—— WISE 20D Rind Ld , * * 590005 3 r — | 7 WL * 7 2 n * e 2 2 == 4 TS. 4 
; — . 3 0 Him =: ST" 4; 2 e 8 8 


MY 

=_— "= 
1 
bl 


—— | — Cee ee Eating 
Abatement and Rovivor. . wp 
Law: If there be judgment for an Annuity, and the Annuitant after- 
wards ſells the Annuity, the Vendee ſhall have a Scire Fucias on this 
Judgment; ® M. 1684. Dunn and Allen, 1 Vern. 283. but vid. 1 Vern. te — 
426. S. C. where it is faid that the Scire Factas was diſallowed for want cipal Caſe 
of Privity, and a Bill of Revivor was brought, and allowed of by the 5 
Maſter of the Rolls, altho' it was objected that an Aſſignee or Pur- 5% Fata, 
chaſor, who came not in in Privity, could in no Caſe revive, but yet it was 
ought to bring an Original Bill to have a Parallel Decree made, in — 1 
which it may be uſed as an Argument to induce the Court to make fendant might 
the like Decree, that there was fuch former Decree. © have demur- 
3. As when a Deviſce having brought an Origioal Bill in Nature — 
of a Bill of Revivor, and the Queſtion was, whether the Defendant 
ſhould be at Liberty to make a new Defence, and it was held by 
Lord Keeper, that where a Bill, altho* an Original, is only to ſup- 
ply the Want of Privity, and in all other Matters as a Bill of Revi- 
vor, the Decree ought to be carried on in the ſame Manner as it 
would have been on a Bill of Revivor, if the Plaintiff had claimed 
in Privity ; and there is na Reaſon why the Deviſge ſhould not have 
the ſame Advantage of the Decree, as an Heir or Executor, without 
entring again into the Merits of the Cauſe; and the Decree op this 
Bill ought not to be longer or ſhorter than the firſt, Clare and Mor- 
dale, Paſch. 1706. 2 Vern. 548. | 
4. So if a Bill in Nature of a Bill of Revivor be brought againſt 
a Deviſee, he cannot diſpute the Juſtice or Validity of the Decree ; 
for then he would be in a better Cafe than an Heir or Executor. 
Per Cowper, C. Eafter 1711. Minſhul and Lord Mobun, 2 Vern, 
672. 
VS If there is a mutual Accqunt Decreed, and there happens an 
Abatement, the Defendant as well as Plaintiff may in ſuch Caſe 
revive; Lord Stawel and Cole; vide ſutra (A) Caſe 7. that the De- 
fendant in any Caſe may reviye, as well as the Plaintiff, 
6. If an Adminiſtrator obtains a Decree, but dies before Inroll- 
ment, the Adminiſtrator de bonzs non may reyive this Decree with- 
in the Equity of the (a) Statute of 30 Car, 2. e. 6. Owen and (a) By 
Curſon, 2 Vern. 237. — op 1 


an Adminiſtrator de bonis non may ſue a Sire Faci and take Execution on a had in the Name 
nr or AN TINY "es r & Jadgment 


7. If a Creditor is admitted by Order to come in before the Ma- 
ſter, and prove his Debt, and pay his Contribution, he is entitled to 
revive if the Cauſe abates. Trin. 1702. Pitt and the Creditors of 
the Duke of Richmond. 7 | 

8. If the Plaintiff revives againſt two only, when there were three 
1 to the Original Suit, his Bill ſhall be diſmiſſed. Cary 78. 

gere. | MW 
9. But it is not neceſſary to revive againſt a Defendant who never 
anſwer'd, Hil. 1684. Oxburgh and Fincham, 1 Vern. zog. 

10, If a Man marries an Adminiſtratrix, and the Plaintiff obtains 
a Decree againſt him and his Wife, and the Wife dies, the Plaintiff 

may proceed againſt the Huſband without reviving againſt the Admi- 
niſtrator of the Wife ; but the Huſband is not bound to anſwer 
farther than the Eſtate he had with his Wife. Fack/on and Rawlins, 
Mich. r6go. 2'Pern. 195. 
11, The Plaintiff's Inteſtate had obtained a Decree againſt the De- 
fendant for Payment of a Sum of Money, and alſo for conveying of 


Lands 
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Lands and Delivery of Deeds; but before any Thing was done upon 
it, died inteſtate; and the Plaintiff having brought a Scire Facias 
to revive the Decree, the Defendant demurs, becauſe the Heir was 

not made a Party, and a Decree cannot be revived by Parts; and if 

the Heir will not join as Plaintiff, he ought to have been made De- 
fendant. On the other Side 'twas faid, that the Heir and Adminiſtra- 
tor are not jointly concerned, and each may proſecute pro intereſſe ſuo, 
wolli cannot join; and if he had been made Defendant, the Decree 
would not have been revived againſt him, becauſe the Bill could only 
have prayed it might have been revived, as to the perſonal Eſtate, 
and the Court over-ruled the Demurrer, and faid it was like a Judg- 
ment at Law in Waſte, where there may be two Revivors, It being 
then objected that the Scire Facias is to revive the whole Decree; 
whereas it ought to be only as, to the Perſonalty; the Court allowed 
the Demurrer as P. the Realty, but ordered the Decree to be revived 
as Q the en y. Ferrers and * Mich. 170 1 . 


19 


© Jn what Manner a Suit may be revived. 
F the Suit abates, the Plaintiff may bring either an Original 


_ IS When I Bill or a Bill of Revivor, at his (a) Election: Adjudged be- 
| the Plaintiff tween Spencer and Wray, Jin. 1687. 1 Vern. 463. 0 
may bring. 


4 N either an Original Bill, prayin : that a {my ay Rom may be made, or Bill of Revivor, which Revives all 
the Proceedings had therein before the Decree is ſigned and inrolled; but if the ** is ſigned and inrol led, 
it ought regularly to be revived by Scire Facias. 


2. A Bill of Revivor upon a Bill of 8 lies. Mich. 13 Car. 2. 
Hard. 201. Agreed per Cur", Attorney General and Sir Edward 
Barf bum in Scaccario. 
3. If one be named Defendant in the Original Bill, who is yet 
alive, he ought not to be named in the Bill of Revivor, becauſe 
* Suit never abated 'quoad him. Ibid. 
| . But if named i the Bill of Revivor only, he may be named 
in Faire Bill of Revivor after, becauſe he was not named Defendant 
"iy in the Original Bill. Id. | 
d 5. A Cauſe being heard, and the Decree ſigned and inrolled, ihe 
Plaintiff (the Suit having abated) brought a Bill of Revivor, and the 
Defendant inſiſted that he ſhould have revived by Scire Facias, there 
being 4 Decree in the Cauſe; but in Regard there were Proceed- 
ings relating to Coſts, &c. after the Decree was inrolled, which the 
Scire Facias would not revive, the Court . held- it well I 
24 Car. 2. Croſter and Viſter, 2 Chan. R. 67. 
6. IH a Cauſe has ſlept 12 Months in Court, there ſhall be no 
Proceedings had upon it, without firſt ſerving a Subpena ad Faciend. 
Attornat'.. T. 35 * 2. W Anon. 1 F 172. | | 
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Account. 


(A) Who are intitled to have an Account, agaſnſt whom it LESS. 
(B) Matters to be bzought into the Account, what ſhall be : >. 
allowed oz diſcounted, when an Accountant may charge „ 


and diſcharge himſelf, and how the Particulars are ta 
be aſcertained. | | 


(C) What ſhall be a good Bar to a Demand of an Ac- 
_ and where an Account once ſtated ſhalt be con- 
cluſive. 


Vide the ſeveral Titles of Euardians, Executoꝛs, and Truf- 
tees, how they ſhall be charged, and what Allowances they 


all have. 


# 


(A) Who are infitled to have an Account, 
againſt whom it lies, and in what Caſes. 


Surviving Factor may be compelled to account, not only 
for himſelf, but likewiſe for his Co- factor, although it 
was admitted that the (a) Executrix of the dead Factor (a) By the 


> was compellable, and that among Merchants Fus ac- Kenner pw 
creſcendi hath no Place. Paſe. 21 Car. 2. Holſtcomb and Rivers 5 ak 
coram Lord Keeper, Rainsford and Wyld Juſtices, 1 Chan. Ca. 127. count, but as 
ILL uardian in 

Socage, Bailiff, or Receiver, except in Favour of Merchants, and for the Advancement of Trade, where 
by the Law of. Merchants, one naming himſelf Merchant, might have an Account againſt another, naming 
him Merchant, and charge him as his Receiver. 1 ft. 372. a. 11 Co. 89. Remedies for or againſt the 
Executors or Adminiſtrators of Guardians, Bailiffs, and Receivers, or for or againſt Jointenants, I enants in 
Common, their Executors or Adminiſtrators, were uſually had in Chancery. And though now by the Sta- 
tute 3 & 4 Ann. cap. 16. Actions of Account may be brought againſt the Executors and Adminiſtrators of 
every Guardian, Bailiff, and Receiver, and by one Jointenant and Tenant in Common, his Executors and 
Adminiſtrators, againſt the other, as Bailiff, for receiving more than his Share, and againſt their Executors 
and Adminiſtrators ; yet ſtill are Matters of Account thought more properly cognizable in Equity than at Law, 
as the Party can have a Diſcovery of Books, Papers, and the Benefit of the Detendant's Oath ; and eſpecially 
if there are mutual and Variety of Demands, in which Caſes the Parties may more eaſily have an equal ; 
Meaſure of Juſtice, by balancing or diſcounting them before a Maſter ; and as this will give a Court of 
Equity Juriſdiction, ſo will it likewiſe, if there are different Farties concerned in Intereſt ; but if any Doubt 
ariſes about a particular Demand, it may be directed to be aſcertained by an Iſſue and Verdict at Law. 


(> 2, It 


I, 


: 7 Account. 


2. If a Merchant employs his Apprentice as a Factor beyond Seas, 
who dies, the Merchant ſhall have an Account againſt the Admini- 
ſtrator of the Apprentice. Les and Bowler, Mich. 26. Car. 2. Rep. 
Temp. Finch 125. 

It was held by the Court, that an Infant was not compellable 
to account as Factor, though it. was urged, that by the Cuſtom of 
Merchants he may, but an Infant may be Executor, and ſhall be 
charged, becauſe the Law enables him: So he may be charged in 
Trover, becauſe a Tort, but not on Contract, nor as Bailiff, or for 
Goods to carry on a Trade; and cherefore when Infants are Factors, 
their Friends ſhould give Security for their Accounting. Trin. 1700. 


Smally and Smally. 8 
A Truſtee made a Letter of Attorney to J. S. to manage and 


receive the Rents and Profits of the Truſt Eſtate, who did ſo, and 
accounted to the Truſtee; and now. being ſued by the Ceſtuy que 
Truſt, inſiſted that the Truſtee, and not he, was to account, and that 


he h. ving already accounted, he might be quiet as to the Plaintiff; 


but he was decreed to account to the Plaintiff. Jin. 34 Car. 2. 

Pollard and Downes, 2 Chan. Ca. 121, The Reporter . adds; Note, 

That the Truſtee was dead, but that was not yielded as the Reaſon. 
5. The Afignee of Commiſſioners of Bankrupts brought a Bill to 


have a Diſcovery and Account of Money received'by the Defendant 


on Behalf of the Bankrupt : The Defendant pleaded, he received it 
only as a menial. Servant to the Bankrupt, and had accountet for it 
to him already, and that the Commiſſioners had already examined 
him upon Interrogatories ; but the Plea was over-ruled. Mich. 1682. 
Wagſtaffe and Bedford, 1 Vern. 95. 2 Vent. 358. S. C. But quære, 
aohether there were not Circumſtances of Fraud in this Caſe, or a 
Combination between the Bankrupt and Servant. 

6. For if a Man by Anſwer ſwears, that what he received he re- 
ccived as a menial Servant, and hath paid it over to his Maſter, he 
ſhall not be put to Account again, but he ought to diſcloſe this Mat- 
ter in his Anſwer, Hil. 1682. Anon. I Vern. 136. io / 

7. So on Exceptions to a Maſter's Report, which had reported. the 
Defendant's Anſwer inſufficient ; Ld. K. declared, That it was ſuffi- 
cient for a Servant or Apprentice, in Anſwer to a Bill for an Ac- 
count, to ſay in general, that whatever he received, was by him 


received and laid out again by his Maſter's Orders. Mich. 1683. 


Potts and Potts, 1 Vern. 208. 


8. The Plaintiff, who was Adminiſtratrix to her Brother, a Cap- 
tain in Colonel Churchill's Regiment of Marines, having prayed an 
Account of his perſonal Pay, and the Pay of his Servants, and alſo 
the Pay of the Company; it was inſiſted upon, on Behalf of the 
Defendants, that ſhe was only intitled to an Account of the Captain's 
perſonal Pay, and Pay of his Men, and not for the Pay of the Com- 
pany, although they ſeemed to admit that a Captain for Land- Service 
was to recruit his Company, but would have it there was a Diffe- 
rence when he was a Captain of Marines; or if the Captain may 
be intitled, yet his Adminiſtrator was not; but Ld, K. decreed an 
a of the Whole. Hi. 1711. Bellafis and Churchill, 2 Vern. 
682. 

9. A. had a Title to ſome Houſes, by a Settlement made of them 
on him and his Wife, but being obliged to go beyond Sea, he left the 
Deed of Settlement with his Brother, who being afterwards com- 

mitted 


\ 
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mitted a Priſoner, the Defendant entred and enjoyed the Houſes ſe- 
veral Years; and it was decreed, that he ſhould account for the Rents 
and Profits to A. 29 Car. 2. Lifter and Lifter, Rep. Temp. Finch 28 5. 

10. It a Man, during a Perſon's Infancy, receives the Profits of 
an Eſtate to which the Infant is intitled, and continues to do ſo for 
ſeveral Years after the Infant comes of Age, before any Entry is 


not during the Infancy only. Paſc. 1699. Yallep and Hokuorthy, 
that an Infant ſhall have an Account of Profits againſt an Intruder; 
vide 1 Vern. 295. but if there be a Verdict againſt his Title, he muſt 
recover at Law firſt, „ Ws 3 
11. But if chere is no Truſt nor Infant in the Caſe, nor any En- 
try made by bim who is intitled to the mean Profits, Equity will 
not decree any Account of the Rents and Profits. Reſolved per Ld. 
Chan. in the Caſe of Hutton and Simpſon & Ux', & e contra, Mich. 
1716, 2 Vern, 722 & 4. | 2 
12. If there are three Part- Owners of a Ship, and one of them 
refuſes to navigate the Ship, and the other Two do it againſt his 
Conſent, and the Ship is loſt in the Voyage; yet he who refutcd 
ſhall contribute to the Loſs in Proportion, as he was intitled to have 
an Account of Profits, had there been any. Strilly and Winſon, 
1 Vern, 297. 3 
13. Two Perſons agreed for the Purchaſe of an Eſtate in Moieties 
between them, which Eſtate was ſubject to ſeveral Incumbrances, 
which were to be diſcharged out of the Purchaſe-Money; one of 
them had Abatements made to him by ſome of the Incumbrancers of 
ſeveral Sums due for Intereſt, and otherwiſe, which they, in Conſi- 
deration of Services and Friendſhip, agreed ſhould be to his own Uſe; 
yet on a Bill brought for an Account of the Rents and Profits, the 
Court would not allow him the Benefit of theſe, Abatements, ex- 
cluſive of the other; but held, that he muſt account for them, the 
Purchaſe being made for their equal Benefit, and on a mutual Truſt 
between them. Trin. 1728. at the Rolls, Carter and Horne. 


(B) Matters to be bzought into the Account, 
what ſhall be allowed oz diſcounted, Where 
an Accountant may charge oz diſcharge 

- Himſelf, and how the Particulars are to 
be aſcertained. | 


1. IF a Mortgagee or Truſtee manage the Eſtate themſelves, there 
is no Allowance to be made them for their Care and Pains ; 


but if they employ a ſkilful Bailiff, and give him 204. per Aunum, 


that muſt be allowed, for a Man is not bound to be his own Bailiff, 
Per Cur', Eaſter 1685. Bonithon and Hockmore, 1 Vern. 316. 

2. One deviſeth 250/. to his Son, and makes his Wife Executrix, 
who marries another Huſband; in a Bill brought againſt them for the 
Legacy by the Son, the Defendants would have diſcounted Mainte- 

| nance and Education, which the Court would not permit; for it 
was ſaid that the Mother ought to maintain the Child; but a Sum 
of Money paid for the Binding of him Apprentice was allowed to be 


diſcounted, Mich. 33 Car, 2, Anon. 2 Vent, 3 53. 
| 3. The 


made upon him, yet he ſhall account for the Profits throughout, and 
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Account. 


3. The plaintiff came as a Gueſt to the Defendant's Houſe, at her 
Invitation, and the Defendant inſiſted on 5. a Week for Diet and 
Lodging, alledging, that ſhe being a Perſon of Quality, and courted 
by ſeveral Noblemen, much was ſpent in Entertainments, and prayed 
it may be allowed her in Account; but Ld. Chan. ſaid, It was no 
honourable Demand, and decreed an Account without any ſuch Al- 
lowance, it appearing that ſhe came at her Invitation, Arundell and 
Roll, Mich. 1681. 1 Vern. 19. 

4. A Marriage Settlement was to all the Sons of the Marriage in 
Tail Male ſucceſſively, and for Want of ſuch Iflue, to the Deugh- 
ters, till the Perſon next in Remainder ſhould pay them 3000/. On 
Failure of Iſſue Male, the Poſſeſſion came to the Daughters, who 
inſiſted that they ſhould hold the Lands until the Remainder-Man 
thought proper to determine their Eſtate by one intire Payment ; but 
on a Bill brought by the Judgment-Creditors, who inſiſted to be let 
into a Satisfaction ſubject to this Charge, and in Exoneration thereof, 
to have an Account of the Rents and Profits, it was decreed at the 
Rolls, that they ſhould account for the Profits, and that the Rent 
ſhould be applied, firſt to pay the Intereſt, and then to fink the Prin- 
cipal, as in Caſe of a common Mortgage; which Decree was affirmed 
by Ld. Chan. with this Variation, that the Principal ſhould not be 
ſunk by ſmall Payments; but when a third Part was raiſed beyond 
the Intereſt then due, it ſhould go to fink the Principal; and fo 
again when another third Part was raiſed, c. Mich. 1706. Bla- 
grave and Clunn, 2 Vern, 523. 

5. It was infiſted upon (and not denied) to be a Cuſtom between 
Merchant and Merchant, that all Accounts ſhould be evened on 
either Side, by Way of Eſtoppel, eſpecially when the Buſineſs is of 
the ſame Employment. 2 Chan. Ca. 7. 

6. The Defendant had a Bond from the Plaintiff for 50 J. in 1684, 
and in 168 5 the Detendant lodged and dieted with the Plaintiff, and 
in 1699 the Defendant brought an Action at Law on the Bond, 
againſt the Plaintiff, who brought this Bill to have a Diſcount for the 
Diet and Lodging ; and though there was no Agreement for that 
Purpoſe, and ſuch Length of Time paſſed, yet the Maſter of the 
Rolls decreed it to an Account, and ſaid, That fo it ſhould be if the 
Defendant had been a Bankrupt, the Plaintiff ſhould have had a 
Diſcount againſt the Commiſſioners or Aſſignees, and that a Diſcount 
was natural Juſtice in all Caſes. Hz. 1699. Arnold and Richardſon. 

7. So where two Perſons had mutual Dealings, but before their 
Accounts ſettled, one of them died, and the Survivor brought a Bill 
againſt his Executors, to have an Account; and that the Plaintiff 


e) That there Might (a) diſcount what he was to pay out of what the Executors 


may be a Diſ- 
count againſt 
the Commiſ- 
ſioners or Aſ- 
ſignees of a 


were to pay him; and it was decreed accordingly, although it was 


objected, it may make a Devaſlavit in the Executors. Mich. 1701. 
Beaumont and Grover, 


Bankrupt, wide 2 Vern. 428. the Caſe of Peters and Soame. 


8. The Plaintiffs were Aſſignees under a Commiſſion of Bank- 
ruptcy awarded againſt Sir Jus Beck, and brought this Bill againſt 
the Defendants, to compel them to aſſign and transfer to the Plaintiffs 
ſeveral Shares in their Stock, to which Sir Juſtus Beck was intitled, 
and which in the Year 1720 coſt him between 10 and 1200/, The 
Defendants, by Anſwer inſiſted, that Sir Juſtus Beck was one of the 


Directors 


— —_ j. —_— — — — * 
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Directors of their Company, and chat in the Vear 1720, after his Pur- 


chaſe of the before- mentioned Stock, the Company lent him about 


12, 00 J. and inſiſted, that they ought not to be obliged to let 
the Plaintiffs transfer or diſpoſe of the Intereſt which Sir Jus had 
in their Stock, without Payment of the 12, oo0 J. borrowed, and that 
by Virtue of the Act 5 Geor. 1. one Account ought to be ſet off againſt 
the other; and for that Purpoſe they bad come in as Creditors under 
the Commiſſion of Bankruptcy, and had proved their Debt ; there 
was no Pretence that the Money was lent on the Security of the 
Stock ; but it was inſiſted, that on the Credit of the great Parcel of 
Stock, which Sir ut had in their Company at that Time, that 
they lent him this Money, and therefore would now ſtop his Stock 
till Payment thereof, or as far as the Value of the Stock would 
extend, which now by the great Fall of Stocks would by no Means 
ſatisfy their Debt ; but it was decreed at the Rolls, and that Decree 
on an Appeal affirmed by the Lord Chancellor, that the Defendants 
ought to permit the Plaintiffs, the Aſſignees, to transfer and diſpoſe 
of the Stock for the moſt they could make of it, and that they could 
not ſtop or retain the Stock for their Satisfaction, either before or 
by Virtue of the Statute 5 Geer. 1. And it was reſembled to the 
Caſe of the Lord of a Manor and his Copyholders, that the Lord 
could not refuſe to admit a Perſon to whom one of the Copyholders 


had ſold his Eſtate, on Account of any Debt due to the Lord by that 


Copyholder; that as the Lord of the Manor in that Caſe, though he 


had the Freehold of all the Copyhold Eſtates in him, yet he had no 


Right to any of the Copyholders private Copyhold ; fo here, though 
the Company had the whole Stock of the Company in them in their 
corporate Capacity, yet the Stock of each Proprietor was diſtinct, 
and veſted only in himſelf, wherewith the Company had nothing to 


do further than they were inveſted therewith by the Charter, or Act 


of Parliament wherewith they were incorporated and impowered, or 
ordered to transfer each one's Stock by Transfers to be made in the 


Books of the Company; which otherwiſe every Proprietor might 


by Deed, or otherwiſe, have transferred as he thought fit. And it 
was held, that this Caſe differed from that of the Hud/on's Bay Com- 
pany, decreed per Lord Chancellor, aſſiſted by Raymond C. J. and 
Mr. Juſtice Price, where there was an expreſs By-Law to ſubject 
the Stock of each Member to ſatisfy the Debts they ſhould owe to 
the Company. And it was ſaid, that this was not like the Caſe 
of Demandray and Metcalf, where a Banker lent 200 J. on a Pledge 
of Jewels, and afierwards lent the ſame Perſon a further Sum of 
Money on his bare Note; yet he was not admitted to redeem the 
Jewels without Payment of the Note likewiſe; for there it was be- 
tween two private Perſons. And it was held not to be within the 
Statute of 5 Geor. 1, which ſpeaks only of mutual Dealings and Ac- 
counts, which is not this Caſe; as Sir Tuſtus had a fixt permanent 
Intereſt in the Stock, and the Money borrowed without Regard 
thereto, And the Court held this was not like the Caſe of Partner- 
ſhip, where if any of the Partners borrowed any of the Partnerſhip's 
Money, his own Share ſhould be anſwerable for it, and he ſhould not 
be permitted to come into a Court of Equity, and pray an Account 
of his Share of the Partnerſhip, Stock, and Effects, without making 
Satisfaction for the Debt he owed to the Partnerſhip ; for this was a 


Tranſaction between them as private Perſons, and on a mutual Cre- 
= dit 


10 Account. 


dit and Truſt; but the Loan of the 12, ooo J. in the preſent Caſe to 
Sir Jus, was not in their corporate Capacity, wherein only be 
ſtood related to them, and held his Stock, but was a Loan by them 
as private Perſons, for which they could not ſtop his Stock, which 
he held as a Member of the Company in their corporate Capacity. 
Vin. 1728. M eliorucchi and Royal Exchange Aſfurance Company. 
Fete , Aerttedger err , „ Colonel Ryfſe! married the Widow of Lord North and Grey, 
| Anne who was Executrix of her Huſband, and kept a Book of Accounts 
| / relating to his Eſtate, and after ſhe married Ruſſel, the ſame Book 
Cee ue a 3 eier hier was kept and continued on. After he went over Governor to Bar- 
| | badbes, and his Wife went with bim, as did the Servant that made and 
gedouterrs Lo The roome frond Hee kept the Book of Account: om — — 3 the ws that 
. , . the Book was made up from Vouchers, an id great Part of the 
. "7 Monies: And the Witneſſes believed all the other IE were paid, 


He ect and the Plaintiff charged the Defendant only by the Book; and upon 


X - 8 
„ or tart ior: 727 - 040 45. 


| a> badt of lie NC | | ; 

8 wn, Exceptions taken to the Maſter's Report, the Queſtion was, whether 

| ee, u 15444 e ne 919 the Maſter ought not to have allowed the Book as a Diſcharge as 
7 . well as a Charge; and after long Debate, my Lord Keeper adjudged 


eee greg fe gie £51 ſhould be allowed as a Diſcharge ; and the rather in this Cale, be- 
| 1 Colonel Ruſſel, his Lady, and the Servant, were dead in Bar ba- 
4 ae gie does, which v to LO 1 wu 2 _ 
, e el of @ good Reaſon for allowing of it, and fo took it to be a good Rule, 
ord ar ht fit to be 17 5 chat where a Man was charged only by an 
2 ele ente ace, Oath, or a Book, the ſame ſhould be his Diſcharge; and the Caſe of 
3 THOR PT _ Mellifb and Turner, lately adjudged, was cited, where Books had 
Ld i, . , me of peen loſt in the kms ex at any, ſo that the Plaintiff could 
: V - only charge the Defendant Turner by his own Books, the fame Books 

a all torn aifirere tie ca ws titted to be his 2 wa 1701. Darſton and Earl 
ae, r1oufortnes of the of Oxford & al Executors of Colonel Ruſſel, | 
_ Fa 4 4 4 54 The Defendant was a Houſe-keeper, and her Aunt, who was 
a very old infirm Woman, lived with her, and the from Time to 
—_ Time received the Aunt's Money for her, as any was paid ; the Aunt 
2 OA 47: ©- 115% bee died inteſtate, and the Plaintiff being intitled to a diſtributive Part 
* of her Eſtate, brought a Bill againſt the Defendant, to diſcover what 

. de af 197" Sums of the Inteſtate's Money ſhe had received for the Inteſtate. 
YT PL She by her Anſwer ſets out ſeveral Sums ſhe had received for the 
g Inteſtate whilſt ſhe lived with her, and at what Time, and that the 
eue Dor Fs Inteftate had immediately put them ont again at Intereſt, to ſuch 
| and ſuch particular Perſons, and ſet forth other Sums which ſhe had 
i O 2 received and paid over to the Inteſtate. The Cauſe being heard 
| without Proof on either Side, and an Account decreed, which was 

referred to a Maſter, he by his Report charged the Defendant with 

the Sums confeſſed by her Anſwer to be received, and ſubmitted to 

the Court, whether ſhe was not likewiſe to be diſcharged by the 

ſame Anſwer, The Maſter of the Rolls ſaid, That though he looked 

on the Defendant in this Caſe to have acted only in the Nature of a 

Servant, who by the Juſtice of this Court may, on a Bill brought 

againſt him by his Maſter's Executors, diſcharge as well as charge 

himſelf by his Anſwer; yet as the Defendant might in this Caſe 

have proved her Anſwer, as appears by the Anſwer itſelf, and had 

not ſo done, he referred it back to the Maſter, and each Side to 

make what Proofs they could ; and he declared, that if the Anſwer - 

was diſproved, as to the Sums put out at Intereſt, he ſhould give no 

Credit 


ll n 
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Credit to it as to other Particulars, elſe inclined it ſnould be a Diſ- 
charge too, as well as a Charge, Tin. 1702. Bayly and Hill. 
11. An Account being of twenty Vears ſtanding, it was ordered, 
that the Defendant may prove on Oath what, he cannot prove by 
Books and cancelled Bonds,, it being of ſo long a Standing. Peyton, 
and Green, 1 Chan. Rep. 146. An Account of fourteen Veats ſtand- 
ing admitted to be proved by Oath, 1 Chan, Ca. 127, 1 
12. The Court will not allow any Thing to be placed to Account 
under the Head of General Expences; but the Party muſt name the 
Particulars. Nel. Chan. Rep. 117. A [4 ogls 
13. The Defendant, on Account, ſhall be diſcharged by his Oath 
of Sums under forty Shillings, but a Party ſhall not, by Way of 
Charge, charge another Perſon, ſo. 2 Chan, Ca. 249. Everard and 
Warren, Hil. 30 & 31 Car. 2. 1Vern. 283, Micb. 1684. in an ano- 
nymous Caſe, S. P. where it is ſaid, that he muſt mention to whom 
paid, for what, and when; vide 1 Vern. 470. where it is ſaid, that 
the Court being informed, that the Courſe of the Court was, that 
an Accountant was to be allowed, on his own Oath, all Sums not 
exceeding forty Shillings each, ſo as the Whole was not 100/, De- 
clared that Rule feemed very unreaſonable, and would conſider how 
to rectify it. Trin. 1687, Whicherly and Whicherly, 1 Vern. 470. 
In an Account between Plaintiff, a Gardener, and Defendant, a 
Seedſman, the Defendant ſhall be allowed Sums under forty Shillings, 
by Way of Diſcharge, upon his Oath ; but the Plaintiff ſhall not be 
allowed any Thing on his Oath. Mar/>field and Weſton, 2 Fern. 176. 
This is now the efiabliſhed Practice in Chancery. 
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(C) What ſhall be a good Bar to a Demand , 2), _ 
of an Account, and where an Account once / 


ftated ſhall be conclufive, — 5, ry 


1. A Prays to have an Account of the Sale of Goods. taken in 
| Execution at an Undervalue ; the Defendant pleads, that 
before he bought the Goods of the Sheriff, and afterwards, they 
were offered to the Plaintiff for the ſame Price he gave for them; 
and the Plea was allowed good, Hil. 25 Car. 2. Dean and Gavell 
& al, Rep. Temp. Finch 111. 
2. An Account was decreed between the Plaintiff and Defendant; 
and it being proved, that the Defendant had altered a Bundle of Pa- 


pers; and it being likewiſe reported by the Maſter, that he had ſup- 2. 2 1 my 
= ia . 


wy the Evidence; the Ld. Chan. diſallowed the Defendant's 

whole Demand, though he ſwore he had produced all the Papers ; hd te 
and his Lordſhip declared he was ſatisfied, that all the Papers were / _ Sh 17 
produced (a). Wardour and Beri ford, Paſe. 1687. 1 Vern. 452. (a] Max. He 


that hath com- 
mitted Iniquity, ſhall not have Equity? 


3. The Bill was to call the Defendant, the Plaintiff's Steward, to 
an Account; the Defendant by Way of Plea inſiſted, that the Plain- 
tiff had ſued here, and alſo at Law, for the ſame Matter, and ha- 
ving her Election, ſhe choſe to have her Bill diſmiſſed here, and not 
meeting with Succeſs at Law, ſhe now reſorts back again to this 
Court; that the Plaintiff had ſeiſed in violent and undue Manner all 
his Writings and Evidences, and likewiſe impriſoned his Perſon : The 
| Court 
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4 


* 
* 
4 


4 7 4 
ge, b 
1 


12 


_—— —— 


Account. 


Court held, that a Diſmiſſion upon an Election Was no more peremp- 


tory than a Nonſuit at Law; and that as to the Taking of the Pa- 
rs, tho Detinue of Charters is a good Plea at Law to an Account; 
yet to ſay that the Plaintiff did once ſeize his Writings, is not good; 
for it is the Detainer that makes the Plea good; and as to the Im- 
riſonment, he may bring his Action; and therefore ruled, that the 
fendant ſhould anſwer; but ordered, that whereas there was a 
conſiderable Sum of Money in the Trunk, that the Money as well 
as Writings ſhould be reſtored; for though the Defendant may be 
greatly in the Plaintiff's Debt, yet ſne muſt not levy her own Debt 
after that Manner. The Counteſs of Plymouth and Bladon, 2 Vern. 32. 
4. Though an Account be ſtated under Hand and Seal, yet if there 
appears any Miſtake in it, the Court will order the Parties to go to a 
new Account. 3 Chan. Rep. 18. Proud and Combes, 1 5 Nov. 16 Car. 2. 
5. The Defendant's Teſtator ſtated an Account with the Plaintiff, 


which was ſigned and ſealed by the Parties; but the Plaintiff after- 


wards finding that his Servant had paid 200 J. for which he had no 
Credit given him, prayed a new Account againſt the Executor, who 

leaded the former Account ſtated, and that he was but an Executor, 
and knew not how to account: The Plea was over-ruled, but ordered 
to proceed no further than Anſwer without Leave of the Court. 
27 Car. 2. Wright and Coxon, 1 Chan, Ca. 262. Rep. Temp. Finch 


431, S. P. in Chandler and Dorſett, 31 Car. 2. 2 Chan, Ca. 157, 


S. P. in Oſborne and Chapman, 35 Car. 2. | 

6. A. makes a Jointure of an Equity of Redemption, and after- 
wards becomes a Bankrupt ; the Commiſſioners aſſign this Equity of 
Redemption, and the Aſſignees ſtate an Account. The Jointreſs brings 
her Bill to be relieved, alledging Combination between the Aſſiguccs 
and the Mortgagee, and that they had allowed more Money than was 
due on the Mortgage. Ld. K. The Aſſignees ſtand in the Place of 
the Huſband, and the Account ſtated by them ought to be; as con- 
cluſive, as if ſtated by the Huſband; and the Bill is not right in 
charging a general Fraud in the Stating of the Account, but Plain- 
tiff ought to have aſſigned particular Errors in the Account; how- 


ever the Plaintiff had Leave to amend her Bill. Knight and Bamp- 


fielf, 1 Vern. 179. 7 5 
7. Mortgagor and Mortgagee ſettle an Account before a Maſter; 


and now a ſubſequent Mortgagee ſues for a new Account, ſuppoſing 
the former Account to be falſe, and made by Conſent, but did not 
inſiſt upon any Particulars; and Ld. Chan, declared, That the Ac- 
count ſhould bind the ſecond Mortgagee, if the Fraud and Colluſion 
were anſwered. Trin. 29 Car. 2. Needler and Deeble, 1 Chan. Ca. 299. 
8. A. is Tenant for Life of a Truſt, Remainder to his Sons, A. 
before a Son born brings a Bill againſt the Truſtees, and an Account 
1s decreed, and afterwards taken ; this Account ſhall bind the Sons, 
for all Perſons that could be made Parties were Parties to the Suir. 
Leonard and Com. Suſſex, Mich, 1705. 2 Vern. 526. | 
9. An Account taken, and a Diſtribution decreed in the Spiritual 
Court, of a Perſonal Eſtate; yet a new Account decreed by Lord 
Chan. Biſſell & Ux' and Axtell & al', 2 1688. 2 Vern. 47. 
10. The Plaintiff's Huſband and the Defendant had Dealings toge- 
ther as Merchants ; the Bill was for an Account ; and although it was 
agreed that Length of Time was no Bar, yet the Plaintiff's Huſband 
living many Years after the Trade and Dealings between them ceaſed, 
and 
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d ing to ;uthe Time of his Death, the Court, diſmiſſed — 
Bill, and. left the Plaintiff to recover at Law, if ſne could. Sherman 
and Sherman, Mich. 1692. 2 Ferm. 276: c , e 
11. Among Merchants it is looked upon as an owance. f an 
Account current, if the Merehant who receives it does not object 
9 iti in a fecond or third Poſt. Per Hutchins, Ld. Comma | 


n the Caſe of er mes e. Ran a 276. 
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Afidavits. 


00 Where an affivavit is neceſſary; 1 econt. 


(5) Where an Affvavit may be ſaid to be full and fie 
and what ſhall be allowed thereon. by bak, cpa 3g = > he . eee, are 2, 

M45. by the oroler 1697 * Ph eo Fon Os 
ae 2 let 01 * . 2 4 Kart ee, He c 151985 7. 
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(A) Where s a Arabi is neceſſary, & CCont'. 42. Ne e 25 e, 


Cn Ceo ere lCoortg og % nter wt 


＋ a Bill be exhibited, grounded on the Loſs of a Bond ; © ORE 0 OA orgs mg one 
Id. K. As it is the Laß which intitles the Court to 1. oe u geo , cog HI 
diction of the Cauſe, Afﬀidavit muſt be made of it. Jyin. 
26 Car. 2. Anon. 1 Chan. Ca. 231. th Her: fen. . 

2. But if a Perſon comes only for a bare Diſcovery of 4 Deed, | 
he need not make Oath of the Loſs of it, as he muſt do when ho See Sou? 40 7. 
comes for Relief; for he cannot tranflate the Aen. without 
Oath made of the Loſs of the Deed. Per Ld. K. Trin. 1684. 
Godfrey and Turner, 1 Vern. 2 

. $0. where a Bill was brought for a bare Diſcovery of a Deed, 

and the Defendant demurred, becauſe the Plaintiff had not made 
Oath, according to. the Courſe of the Court, that he had not the 
Deed ; upon which this Diſtinction was taken and allowed of by the 
Court, vi. That where a Perſon comes for a Diſcovery, and prays 
Relief, there it is neceſſary for him to make Afﬀidavit of the Want 
of the Deed ; but when he ſeeks but a. bare Diſcovery, or to have it 
F at a Trial, it is not 8 for it is not to be preſumed, 


that 


V eg. J 
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(a) 2 Will. 
Rep. 541, S. C. 


be Pint un chef of the later Caſes would do viahturd: a 


Thing, as enhibit a Bi, if he had the Dred. 1 Clas. Ge. 1. 
1 Vern. 180, S. P. But vide's — 1 Diſtindtion is: 
taken quite contrary, but ſeems fo be the I of the Reporter.) 

© Tos Pann had purchaſed the Manor of Leyborr! in the 
County of Kent, and the Defendant was Tenant of Part thereof by 
a Leaſe for Years, which was not explred, at the Rent of Bo fl. per 
Annum ; and the Plaintiff by his Bill ſet forth, that the Court-Rolls, 
Title-Deeds, and Writings belonging to this Manor, were kept in a 
Cloſet in ſuch a Room at the chief Manſion-Houſe, and that after 
his Purchaſe, the Houſe being repairing, and Workmen in the 
ſet, and took away all the Writings, and (amongſt others) the Coun- 
terpart of the Defendant's Leaſe, and charged that the Defendant 
had broke ſeveral of the Covenants in his Leaſe ; but that for Want 
of the Counterpart the Plaintiff could not aſcertain his Damages in 
an Action at Law to be brought concerning the — and therefore 
prayed a Diſcovery of this Counterpart, and general Relief, To this 
Bill the Defendant demurred to the Relief only, for that the Plaintiff 
had not annexed to his Bill the uſual Affidavit, that he had not the 
Counterpart in his he” god gave &. full Anſwer, by way of 
Diſcovery, to the whole y $ but the Demurrer was over-ruled, 
for that the Bill was only för à Diſcovery, and therefore though he 
charged that ſeveral of the Covenants were broken, yet he did not 
pray any Recompence or Satisfaction for ſuch. Breach, but only com- 
plained, that for Want of the Counterpart he could not aſcertain his 
Damages at Law, fo that he had wholly an Eye to Law for his 
Satisfaction; and though he prayed Relief generally, that was only 
to be applied to the particular Relief he had before prayed, which 
was a Diſcovery of the Counterpart of the Leaſe. Trin. 1729. 
Whitworth and Goulding (@)-—S. P. As to the general Relief being 
applied to a Diſcovery, reſolved the fame Day between King and 
King. 

5. A Plea of Privilege of an Univerſity need not be upon Oath; 
but it is ſufficient to aver, that the Party is a Scholar reftdemt, &c. 
26 Car. 2. Prat and Taylor, 1 Chan. Ca. 237. 1 Chan. Ca. 2 58, S. P. 

6. A Plea of Outlawry need not be upon Oath, 1 Chan. Ca. 237. 

1 Chan. Ca. 258, S. P. But ure, e TH 

7. For where the Defendant pleaded the Privilege of the Exche- 
quer, being the Foreign Oppoſer, the Plea was over-ruled, becauſe 
it was not put in upon Oath. Per Ld. Chan. Mich. 1688. G:b/on 
and Whiteacre, 2 Vern. 83, So a Plea of Outlawry was diſallowed, 
becauſe it was not put in upon Oath. Hl. 1688. Parrot and Bom- 
den, 1 Vern, 37. | 

8, There was a Reference to the Six Clerk, whether a Plea of 
Outlawry, with an Averment of the fame Perſon, ought-to be upon 
Oath; and it was urged, that it had been fo ruled in Lord North's 
Time, becauſe it might come from the other Side, to aver that he 
was not the ſame Perſon ; and the Court allowed the Plea to be 
good, being only the common Averment, but gave Leave to amend 
on Payment of 20s. Coſt. Mich; 1690. Took and Took, 2 Vern. 
198. | . 

9. A Plea of a former Suit depending for the ſame Matter, need 
not be upon Oath. Trin. 168 5. Urlin and , I Pern: 332. 
; 10. Where 


/ 


n 1 


WE Ae, . 


10. Where a — is arreſted upon an Attachment, the 2 
tempt ſhall hold good, though no Affidavit be filed at the Time of 
taking forth the Attachment, if it be filed before the Return of it. 


| By Ld. K. Trin. 1683. 1 Vern. ** 


(B) Where An Afwavle why miiy be id fo be 
full and ſufficient, and ** (hall be al- 


lowed (Revenue 
4 89 ** 989 * 2 2 


Aen. 


l d oo FUL e 
i ould not be ſuffi- 


cient, but the e Ws 1 Tx fe 5 Affidavit, and the 
Point mentioned to which "0 can n materially Os Mich. 168 5. 
1 Vern. 334. 
2. Some Bailiff, who ha n Execution. in Breach of an 
bs 811 


Iaunction, find Money 155 in 
the Party, at whoſe Suit the Execution was taken 135 was ord A 


to make Satisfaction, who comnplained of this Order as tm) 
ing, That the Parties ſhould: be adthitted to püfge Wee d by 

Oath ; and that the Plaintiff ſhould! not be A to be Judge % 
his own Dama mages; but Ld. K. .confirmed the Order, and ſaid, Fhat 
a Man who had ſtölen would not flick to forfwear it; and that 
therefore, in Ou SyoRatris, the Oath of the Putty injured ſhould 
be a good Charge on him who did the Wrong. Childrens and 
Saxby, 25 Car. 2. 1 Fern. 207. 

3. An Accountant ſhall be allowed Sams under fotty Shiltings on 
his own Affidavit. Frag 1684. Anon, 1 Vern. * But for this 


vide Title Account (B) Pl. 13 2 14. 
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(A) Agreements and Covenants which anne 
to be perfozmed in . & econt. 


1. WF an Uncle covenants, in eben of natural Love, 
and in order to gain a Reconciliation between his Nephew 
and his Father, (whom the Nephew had diſobliged) to ſettle 
his Eſtate on his Nephew : Such Covenant ſhall be executed 

in Specie ; though it be objected, that a Court of Equity cannot de- 

cree the Execution of a Covenant or Agreement in ; when 
(a) Prohibi- the Party has a Remedy for Damages at (a) Law. Wiſeman and 


tions have for- 
„ —_—_ ; 
ranted to inferior Courts of Equity, ecreeing the Performance of A ents in Specie ; as where a 
Man promiſed to make a Leaſe, and refuſing, the Court of Marches of Wales . Performance; 
and a Prohibition was granted. 1 Noll. Abr. 280, Lat. 172. 1 Rell. Rep. 368. But now the Power of 
Chancery, and other Courts of Equity, in enforcing the Execution of Articles and Agreements, is ſo 
well eſtabliſhed, for by none" Outs Marty aged» bo Jt ont Lands fil conſidered as 
2 Lands, 
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Roper, 21 Car. 1. 1 Chan, Rep. 158. An Agreement decreed in Lands, and 
Specie. 19 Eliz. Cary 84. and the like Objection made. Lands as Mo- 


5 1 | ney ; wide 
1 Chan. Ca. 39. and though a loſing —_— be decreed, as well as a beneficial one, 2 Vern. 423; 
yet it muſt ever be obſerved, that Arti 


ain will ſometimes 

es or Agreements, out of which an Equity can be raifed for a Decree 
in Specie, ought to be obtained with all imaginable Fairneſs, and without any Mixture tending to Surprize or 
Circumvention ; and that they be not extremely unreaſonable in any Reſpe&t ; otherwiſe a Court of Equity 
will, according to the Circumſtance of the Caſe, either ſet the Agreement quite aſide, ſend the Party to Law, 


or direct a Trial in a Quantum damnificat”. 


2. A. having a Leaſe from the Dean and Chapter of ——— ſells Upon an Ap- 
it to B. and it was agreed, that upon A. 's abating Part of the Money, . | 
B. ſhould, upon the King and the Dean and Chapter's Reſtoration, affirmed by | 
reconvey it to A. and though it was objected, that this was in Nature Ed. Chan. and 
of a Wager, and ſo more proper for a Common Law Court; yet a 1 
ſpecifick Performance of the Agreement was decreed. By Maſter of 
the Rolls, 14 Car. 2. Parker and Palmer, 1 Chan. Ca. 42. 


3. J. S. upon a Treaty of Marriage, offered to ſettle 5007. per 


Annum as a Jointure on his intended Wife, and was intruſted with 
the Drawing of the Settlement, which the Wife never read, and the 


Jointure ſettled was but 400 J. per Annum, and he taking Notice du- 

ring the Marriage, that the Jointure ſettled was not ſo much, and 

talking of making it up, but dying before, his Heir was decreed to 

make it up, although there was no (5) Covenant or Agreement pro- (3) There 
ved, by which he bound himſelf to make a Jointure of that Value. = no great 
Mich. 1681. Benſon and Bellaſis, 1 Vern. 15, 17. l 
which make a Covenant; for where it appears to be the Intent of Two to do, or not to do a Thing, it will 


be conſtrued a Covenant, and the rather in Equity, where a Covenant is only conſidered as an Evidence of ani 
Agreement, as a Bond may be. Vide 1 Chan. Ca. 294. 


4. A Feme ſole, being Tenant in Poſſeſſion, agrees with the Heir 
at Law, who pretended a Title, that in caſe he did not diſturbcher, 
ſhe would leave him the Land after her Death, if ſhe died without 
Iſſue of her Body, or 5000. in Money; the Feme married, and de- 
viſed to her Huſband; and though it was urged, that this was all the 
Portion the Huſband had with her, and that he was therefore quaſi 
a Purchaſer, and that ſhe being Tenant in Tail, might have docked 
the Remainder; notwithſtanding Ld. Chan. decreed a Performanee of 
the Agreement. Paſc. 1682. Guilmore and Battiſon, 1 Vern. 48. 
5. If A. upon the Marriage of his Brother, executes a Writing, 
by which he promiſes, if the Wife be worth 160/. and if he dies 
without Iſſue, he will give his Lands to his Brother and his Heirs, 
and the Wife is worth 160 J. And A. himſelf afterwards marries and 
ſettles the Lands in Jointure upon his Wife, and dies without Iſſue, 
having deviſed the Lands to his Wife in Fee, though this is utged 
to be a Limitation to take Effect after a Dying without Iflue, and fo 
ſubje& to be deſtroyed by the Tenant in Tail, yet as the Marriage 
was proved to be in Expectation of the Performance of this Agree- 
ment, it will be good againſt the Deviſee of the Wife (c). Decreed (e) Maxim; 
33 Car. 2. Goylmer and Paddiſton, 2 Vent. 3 53, 354. Equity regards 


| | | | | | | not the Cir- 
cumſtance, but the Subſtance of the Act: So note, an Agreement in Equity is better than a Conveyance at 
Law. Max. of Eq. 53, 54- | 


6. The Plaintiff aſſigned ſome Shares of the Exciſe to the Defen- 
dant, who thereupon covenanted to fave him harmleſs, and to ſtand 
in his Place touching all Payments to the King ; the Plaintiff being 
ſued by the King brought his Bill to have the Agreement performed 
in Specie, and although it was inſiſted that the Plaintiff might recover 

F Damages 


\ % 


- — un 


* r _— 
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Damages at Law; and that this was not a Covenant for any Thing 
certain; and that by this Means a Maſter in Chancery was to tax 
Damages inſtead of a Jury ; yet it was decreed, that the Defendant 
ſhould perform his Covenants ; and it was directed to a Maſter, that 

as often as any Breach ſhould happen, he ſhould report it ſpecially, 

that the Court, if Occaſion ſhould be, might direct a Trial in a 
(a) Breach of Quantum damnificat (a). Mich. 3 5 Car. 2. Lord Ranelagh and Hayes, 
Covenants tri- 1 Vern. 189. 2 Chan. Ca. 146, S. C. 


ber Laute wil not ſettle Damages. Stafford and Mayor of Londen, 17 March 1719. In Dem Prec. 
| 7. If J. S, a Jointreſs, brings her Bill to have an Account of the 
Real and Perſonal Eſtate of her late Huſband, and to have Satisfac- 
tion thereout for a Defect of Value of her Jointure-Lands, which he 
had covenanted to be and to continue of ſuch Value; and the Defen- 
dant infiſts, that this is a Covenant which ſounds only in Damages, 
and properly determinable at Law; tho” it be admitted, that a Court 
of Equity cannot regularly aſſeſs Damages; yet in this Caſe a Maſter 
in Chancery may properly inquire into the Value and Defe& of the 
Lands, and report it to the Court, which may decree ſuch Defect to 
be made good, or ſend it to be tried at Law upon a Quantum damni- 
ficat. Mich. 1699. Hedges and Everard. 

8. The Condition of a Bond was to ſettle certain Lands in ſuch 
a Manor by ſuch a Day ; the Obligor dies before the Day, ſo the 
Bond was ſaved at Law; and the Queſtion was, Whether this Court 
would decree an Execution in Specie : Per Ld. Chan. the Lands 
muſt be ſettled, and ſo it has often been done. Paſc. 1697, Holt- 
bam and Ryland. 3K, 

9. By a Marriage-Agreement, which was reduced into Writing, 
but not ſealed, the Son's intended Wife was to have more than would 
have been left for the Father, (indebted) his Wife and two Daugh- 
ters unpreferred ; and the Court would not decree it, principally by 
Reaſon of the Extremity. of it, but left the Party to his Remedy 

) Here the at Law (5). 31 Car. 2. Anon. 2 Chan, Ca. 17. 


Agreement. 


was not fraudulent, or gained by Surprize, and therefore not to be ſet afide ; the Court not being willing to 
decree the Whole, and not being able to decree Part, (for a Court of Equity cannot aſſeſs Damages) it muſt 


- neceſlarily go to Law. Max. of Eg. p. 6. in the Note. 


10. If A. articles for the Purchaſe of B.'s Eſtate, pretending he 
bought it for one whom B. was willing to oblige, and thereby gets 
it ſomewhat the cheaper, when in Truth he bought it for another, 

uity will not decree an Execution of this Agreement. Hi. 1682, 
Philips and The Duke of Bucks, 1 Vern. 227. ; 

Prec. in Chan, II. A. on the Marriage of his Daughter to B. covenants that B. 

238, 5.C- ſhall have his Lands called C. at his Death, cheaper than any other 

2 Freen, 245. Perſon, and lives twenty Years after, and deviſes to B. 1000]. and 
to his Daughter, B.'s Wife, 5oo/. and deviſes the Lands to his 
Grandſon ; the Court refuſed to decree an Execution of the Agree- 
ment, becauſe of the Uncertainty of it; and it not being mutual, 
B. not being bound to take it at any Price, Hil. 1700. Bromley 
and Fefferies, 2 Vern. 415. 

12. An Agreement for a Purchaſe being obtained by an Attorney 
from an old Woman of Ninety, and ſeveral ſuſpicious Circumſtances 
appearing, Ld. Chan. would neither decree it to be carried into Exe- 
cution againſt the Heir at Law, nor to be delivered up upon a Croſs 
Bill exhibited for that Purpoſe, Hi. 1708. Green and Wood, 2 Vern. 


632. 
(B) Parol 


4. . 


. 


He , 
. 4 4 


cuted, yet if there be no Incertainty, the Court will decree it: As if . S. O. 
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(B) Parol Agreements, di tuch as are within Le Nui, 
the Statute of Frauds and Perjuries, & econ t. 


1. Bill was brought to have the Execution of a Parol Agreement 

: for a Leaſe of a Houſe, ſetting forth, that the Plaintiff, in : 

Confidence of this Agreement, had expended large Sutns of Money {See (aue om d oye Cot 3 
in Repairs, Fc. to which the Defendant pleaded the (a) Statute of (a) By the l. 

Frauds and Perjuries, and the Plea was allowed. But Ld. K. was A 

of Opinion, that if it had been laid in the Bill to be Part of the Intereſts of 5 
Agreement, that it ſhould be put into Writing, it might have altered Freebold, / « ee eater K 


the Caſe, and poſſibly require an Anſwer. Hz, 1682. Hollis and — 5 1 Po” g. 
goed, 1910-/o7-8f 


Whiteing, 1 Vern. 151. uncertain In- 
| | tereſt in or out 


of Lantis, £c. not put in Writing, and ſigned by the Parties making them, or their Agetits authorized b 
Writing, ſhall have no greater Fed than as Eſtates at Will, except Leaſes not rr Years; hom 
the Making whereof the Rent reſerved ſhall be two Thirds of the full Value of the Thing detniſed. 


2. Bills were to have an Execution of Parol Agreements touching 
Leaſes of Houſes, ſetting forth, that in Confidence of theſe Agree- 
ments Plaintiffs had expended great Sums about the Premiſſes; and it 
was alledged, that it was agreed, that the Agreements ſhould be re- 
duced into Writing. Defendant pleaded the Statute of Frauds. Ld. K. 
ſaid, That the Difficulty was, that the Act makes void the Eſtate, 
but does not ſay, that the Agreement itſelf ſhall be void; and there- 
fore he thought, that if that ſubſiſted, ſo as to intitle the Party to 
Damages at Law, it might be (5) decreed in Equity, and directed (4) As the 
that Point to be tried, and that afterwards he would conſider farther _ "Pp 
; 2 rauds and 
of it; but as to the Improvements made, his Lordſhip was clear of Petjuries was 
Opinion, that for ſuch as were for Uſe and Neceflity, and not merely made with a 
for Humour and Fancy, the Party was to have Satisfaction. Eaſter ang Lag 


1683. Hollis and Edwards & a. Deane and Tard, 1 Vern. 159. Marriage, or 

any other 
Treaties, Incertainty, Perjury, or Contrariety of Evidence, ſeveral Caſes not liable to theſe 2 1 
have been determined to be out of the Statute, upon the following Diſtinctions, which ſeem the more neceſſary 
to be mentioned, as many of the printed Caſes on this Subject take no Notice of them; and by not giving 
us all the Circumſtances of the Caſe, frequently oontradict each other; it may likewiſe be proper to inſert the 
Caſes themſelves, which ſupport thoſe Diſtinctions. 


5 ift, That tho' the Agreement be by Parol, and in no Part exe- Prec. in Chari 


a Bill be brought for a Specifick Performance of an Agreement, and | 2 5 

the Subſtance of the Agreement is ſet forth in the Bill, and confeſſed lac ce, eule, art fie 

by the Defendant's Anſwer, the Court will decree Execution of it; ee * | 

for in this Caſe there is no Danger of Perjury, which was the only Jee Au ere lhe 200 1 

Thing the Statute intended to prevent. Mich. 1702. Croyſton and | | 

Banes, Mich. 1713, S.P. Simondſon and Tweed. Jones & Sy oth ou Mech 
4. 2dly, That tho the Agreement be by Parol, yet if it be agreed Prec. in Clan. 74-4 4 Beg HL ll 

to be reduced into Writing, and Part of the Agreement is executed, 5 oo, =o . 7 

but the reducing of it into Writing is prevented by Fraud, it may be 618. 8. on ” 54 PRE, - 

good. As if upon a Marriage-Treaty, Inſtructions are given by the > hd ani 


Huſband to draw a Settlement, and by him privately countermand- 9» Am Def erace [hat root 


ed, and afterwards he draws in the Woman, by Perſuaſions and Aſ- ,, — ito fe 
ſurances of ſuch Settlement, to marry him, this ſhall be executed, Loew > * ieee 
Mich, 1719. Sir George Maxwell and Lady Montacute's Cale. e Gig95s I nontoroaftcat hh 
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if they could agree the Matter. Hl. 1710. Hall and Butler. 


5. So where a Parol Agreement was concerning the Lending of 
Money on a Mortgage, and the Conveyance propoſed was an abſo- 
jute Deed from the Mortgagor, and a Deed of Defeaſance from the 
Mortgagee ; and after the Mortgagee had got the Deed of Convey- 
ance, he refuſed to execute the Defeaſance ; yet it was decreed againſt 
him on the Fraud, by Lord Nottingham, ſoon after the Making the 
Statute, a Caſe quoted and agreed to, in Sir George Maxwell's Cale, 
Mich. 1719. j 14 EL 

6. 3dly, When the Agreement is figned but by one Party, yet it may 
be decreed on the Circumſtances of Fraud; as where the Defendant, 
on a Treaty of Marriage for his Daughter with the Plaintiff, figned 
a Writing comprizing the Terms of the Agreement ; and afterwards 
deſigning to elude the Force thereof, and get looſe from his Agree- 
ment, ordered his Daughter to put on a good Humour, and get the, 
Plaintiff to deliver yp, that Writing, and then marry him, which ſhe 
accordingly did; and the Defendant ſtood by at a Corner of a Street 
to ſee them go by to be married; and the Plaintiff was relieved by 


- the Maſter of the Rolls upon the Point of Fraud, which was proved. 


Cited to be adjudged by Ld. Chan. in the Cafe, of Bawges and Am- 
burſt, Paſe. 1715, Mallet and Halſpenny, Hil. 1699. 2 Vern. 373, 
8. C. reported by the Name of Halfpenny and Ballet; but no Men- 
tion made of any Fraud, but that the Father having permitted Plain- 
tiff to court his Daughter, and the Marriage being afterwards had, 
and he not declaring his Diſlike till aſked for Payment of the Por- 


tion, and permitting the young Couple to live with him ; the Maſter 


of the Rolls decreed the Agreement, and Payment of the Portion. 


7. The Defendant's Son made his Addreſſes to the Plaintiff's 
Daughter, and the Plaintiff deſiring to know what the Father could 
ſettle on him, he told him, that his Father had an Eſtate of 60 J. per 
Ann. that he was in a good Trade, and would take him in Partner; 
and ſaid he would ſatisfy him more particularly by going to his Fa- 
ther,” who lived at ſome Diſtance off, and accordingly went, and 


on his Return told him, that he would ſettle the Eſtate on him, and 


take him in Partner; upon which the Plaintiff agreed to ſettle a 
Leaſehold Eſtate on him of 2 or 3o0o/. per Ann. but deſired the Son 
to acquaint his Father of it by Letter, who did, and the Father, in 


bis Anſwer, expreſſed his Good-liking of the Match, and ſaid he 


would comply with every Thing he told his Son. On the Marriage- 
Day the Woman fell fick of the Small-Pox, and the ſame Day the 
Son went to his Father's, where he fell fick likewiſe of the Small- 
Pox, but in his Sickneſs was prevailed on to make a Will, and de- 
viſe the Leaſehold Eſtate to his Father, and died; the Wife recover- 
ing, her Father and ſhe pray a Reconveyance of the Leaſehold Eſtate, 
or that the Agreement might be performed in Specie, and a Diſcovery 
of the Letter wrote by the Son, and inſiſted, that the Letter and 
Anſwer brought the Agreement out of the Statute of Frauds ; but 
the Defendant denying that he knew the Contents of the Letter, 
though he owned he received ſuch a one, and that he had burnt it 
as Waſte-Paper, Ld. Chan. (though he ſaid it was a Caſe of great 
Compaſſion) doubted whether he could relieve the Plaintiffs, ſaying, 
It was only executed according to the Statute, by one Party, and 
what the Defendant told his Son might be very uncertain, who per- 
haps might have magnified Matters, in order to enhance his Father- 
in-Law's good Eſteem of him; but he gave the Parties Time to ſee 


8, On 
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8. On a Martiage-Treaty, the Lady's Father. propoſed to give Prec. in Chan. 
4.5004. Portion, and the Huſband was to ſettle 4 or 500 l. per Ann, S ©: 
for a Jointure; the Father and intended Huſband went to Mr. Min- 
ſhull's Chambers, who hearing the Propoſals on both Sides, took 
down Minutes or Heads thereof in Writing ; and the ſame Day gave 
them to his Clerk, to draw a Settlement according to the Terms of 
the Agreement ; the next Day the Father fell fick ſuddenly, and 
died in two Hours after, and the next Morning the Marriage was 
conſummated ; and on a Bill brought to have a ſpecifick Perfor- 
mance of the Agreement, Ld. Chan. decreed it to be within the 
Statute of Frauds, and faid, he knew no Caſe where an Agree- 
ment, though wrote by the Party himſelf, ſhould bind, if not 
ſigned, or in Part executed by him; and that thoſe preparatory 
Heads might have received ſeveral Alterations or Additions, or the 
Agreement might have intirely broke off upon ſome further Inquiry 
of the Party's Circumſtances ; and this Decree was thought very juſt 
by the Bar, who all agreed with my Lord Chancellor, That if the 
Marriage had been had upon the Foot of this Writing, and the 
Father had been privy and conſenting to it, that he ſhould after- 
wards have been obliged to execute his Part thereof. Paſe. 1715. 
Baudes and Amburſt. 1 

9. If A. agrees to ſell the Lands in Queſtion to B. and a ſhort 
Note is drawn of the Agreement, (but not ſigned by either Party) 
purporting, among other Things, that B. ſhould have the Lands 
from Lady- day next, and that he ſhould then pay the Purchaſe- 
Money, and Poſſeſſion is delivered B. who thereupon puts in his 
Cattle, and makes Incroachments on A.'s other Lands, by which 
ſome Differences aroſe, which to remove, A. deſires B. to repeal the 
Bargain, which he refuſed; upon which A. ſells the Lands to C. 
who had Notice; B. having tendered the Money and Conveyances 
the 26th of March following, he will be decreed the Lands, this 
Agreement being in Part executed, and therefore not within the Sta- 
tute. Hil. 1685. Butcher and Stapely, 1 Fern. 363. 2 Vern. 455, 
8. C. cited in a Caſe where an Agreement, though not ſigned, yet 
being in Part executed, was decreed. Pyke and Williams. | 

10. A. ſold Houſes to B. for 2000/. a Note was made by A. of The te te . 


. . ＋ 7 + . 
the Agreement, and ſigned by B. only; and it was objected, that . 
this was within the Statute, and that the Note binds not him who Z l po 
did not fign it; and that they muſt be both or neither bound in 2 K — 
Equity; but it was decreed that they were both bound. 6 Car. 2 LEA ELL 


— — 


Hatton and Gray, 2 Chan. Ca. 164. * are, 2 — e, * ja 1 
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11. A. agreed by Parol with B. for a Leaſe, which was drawn, 
peruſed, and corrected by A.'s Counſel, and afterwards engroſſed; 
B. ſigned the Leaſe, A. having pleaded the Statute : The Court or- 
dered him to anſwer, but ſaved the Benefit of the Plea till the ,-: 
Hearing. Hil. 1683. Lowther and Carril, 1 Vern. 221. 

12. An Adminiſtratrix, and her two Children, being intitled to a 
Leaſe of a Houſe, they all agree to make a Leaſe to F. S. for ten 
Years, and the Adminiſtratrix alone, with the Privity of the other 
Two, executes the Leaſe; and it was held, that this was out of the 
Statute, and the Leaſe good. Mich. 1683. Heighter and Sturman, 
1 Vern, 210, 


G ; 13. A. 
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13. A. and B. being Joint-Leflces of a Building-Leaſe, A. by Parol 
agrees to ſell his Intereſt to B. for four Guineas, and accepts a Pair 
of Compaſſes in Hand to bind the Bargain; A. having pleaded the 
Statute of Frauds, Ld. Chan, ordered him to anſwer the Agreement, 
being in Part executed, but ſaved the Benefit of the Plea to the 
Hearing. Mich. 1687. Alſopp and Patten, 1 Vern. 472, 473. 

14. But where A. and B. being ſeverally in Treaty to purchaſe 
Houſe and Toft of Ground of J. S. they agree by Parol, that A. 
ſhall deſiſt, and that B. ſhall purchaſe, and let A. have Part of the 
Ground, which he wanted, at a proportionable Price ; B. purchaſes, 
but refuſes to perform the Agreement ; and it was held by the Maſter 
of the Rolls, that this was out of the Statute, being in Part executed 
by A.'s deſiſting ; but upon an Appeal Ld. Chan. held it within the 
Proviſion of the Act, and reverſed the Decree. Mich. 1708. Lamas 
and Bayly, 2 Vern. 627. | | | 
15. The ſingle Point of a Caſe was, Whether an Agreement in 
Writing could be diſcharged by Parol ; and Ld. K. North held it 
might, and diſmiſſed the Bill, which was brought to have it executed 
in Specie. Paſc. 1684. Gorman and Saliſbury, 1 Vern. 240. 

16. A. wrote a Letter, ſignifying his Aﬀent to the Marriage of his 
Daughter with F. S. and that he would give her 1500/. and after- 
wards, by another Letter, upon a further Treaty concerning. the 
Marriage, he went back from the Propoſals of his firſt Letter; but in 
ſome Time after declared, that he would agree to what was propoſed 
in his firſt Letter : This Letter was held a ſufficient Promiſe in Wri- 
(a) By the 29 ting, and not within the (a) Statute of Frauds and Perjuries, 3 5 Car. 2. 
Car. 2.c. 3. Bird and Bleſſe, 2 Vent. 361. and that the laſt Declaration had ſet 
— up the Terms of the firſt Letter again; vide 1 Vern. 110. Mich, 1682. 
brought to in Moore and Hart, where a Letter wrote by a Father, promiſing a 
e , Portion, and he conſenting, held out of the Statute. 


Perſon on an 
Agreement or Conſideration of a Marriage, unleſs the Agreement, upon which ſuch Action ſhall be brought, 
or ſome Memorandum or Note thereof, ſhall be in Writing, ſigned: by the Party to be charged therewith, or 


ſome other Perſon authorized by him. 


17. On a Bill for a Marriage-Portion, the chief Evidence to ſup- 
port it was a Letter proved to have been written by the Father's Di- 
: rection, wherein it was ſaid he would give 1500/1. Portion with his 
Daughter, and that he was afterwards privy' to the Marriage, and 
ſeemed to approve of it ; and the Portion was decreed the Huſband, 
who had taken out Adminiſtration to his Wife; and this Decree af- 
Ne | firmed in the Houſe of Lords. Mich. 1694. Wankford and Fo- 
(GY Free therby (b), 2 Vern. 322. 
Decree under the Name of Wanchford and Fotherley; and this Reporter ſays, that Lord Keeper cited two 
»=> Caſes, one of Hart and More, where a Portion was decreed upon a Letter writ, and another of Maſquill, 
» > gf: Mhicfe Writings were prepared and agreed, but being blotted, were ordered to be writ fair, and were ſo; 
boy OS 3 che were ſealed the Party died, and Equity charged the Executor with the Portion agreed to be paid. 
» . JOY, © | 
„ + 18, On a Treaty of Marriage between the Plaintiff and the De- 
fendant's Daughter, a Meeting was appointed, and an Agreement 
drawn up in Writing, but ſigned by neither Party; and the Defen- 
dant ſwore, that though it was drawn up in Writing, yet upon ſome 
Diſputes and Difficulties ariſing afterwards, it broke off; but one 
Witneſs ſwore, that after it was writ, it was read to the Parties, 
and approved of by them ; afterwards the Plaintiff married the De- 
fendant's Daughter, with his Conſent and Privity, who ſeemed ſo 
well pleaſed, that he helped to ſet them forward in the Morning, 
and entertained them at his Houſe; and he was decreed to perform 


the 
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the Agreement, Hil. 1690. Cotes and Maſcall, 2 Vern, 200, 
201. 
19. But where A. by Letter under his Hand promiſed r000/. to 
his Niece, but in the ſame Letter diſſuaded her from marrying the 
Plaintiff, but afterwards was preſent at, and gave her in Marriage ; 
yet the Court would not decree the Payment of the 1000/7. but left 
the Plaintiff to his Action at Law. Hzl. 1690. Douglas and Vin- 
cent, 2 Vern. 202. Ty — 
20. A. and B. agree, that B. ſhall aſſign a Term for Vears in his 
Houſe and Plate, and certain Veſſels of Beer, for 200 Guineas, 
whereof one was paid in Hand as Earneſt of the Bargain, and three 
Days after 19 Guineas more; and Part of the Agreement was, that 
it ſhould be executed by Writing at a certain Time: Upon a Bill for 
a ſpecifick Performance of the Agreement B. pleaded the (a) Statute () py the 


there was no Execution, and that the 20 Guineas were delivered for = 2 of 


the Leaſe ; but Ld. K. over-ruled the Plea. Hil. 34 & 35 Car. 2. Goods, for ten 
| Leak and Marrice, 2 Chan. Ca. 13 5. Pounds or up- 


ood, except the Buyer actually receives Part of the Goods ſold, or gives ſomething in Earneſt to bind the 

in, or in Part of Payment, or ſome Note thereof in Writing be made and ſigned by the Party to be 
charged with the Contract, or their Agents thereunto lawfully authorized; and no Action is to be brought 
upon any Agreement, that is not to be performed within the Space of a Year from the making the ſaid 
Agreement, unleis the Agreement upon which ſuch Action ſhall be brought, ſhall be put in Wrning, and 
ſigned by the Party to be charged therewith. 


(C) Uoluntary Agreements, in what Caſes 
to be perkozmed. 


I, I. there are two (4) voluntary Deeds or Conveyances of the (3) Tho! vo- 
ſame Eſtate, the firſt ſhall prevail. Goodwin and Goodwin, 2 
ö ments an 
1658. 1 Chan. Rep. 173. — am—es 
are regularly good, ſo as to bind the Farties themſelves, if they are not attended with Badges of Fraud or 
ircumvention; yet it has been always held diſcretionary in Courts of Equity, whether they would interpoſe, 
either in aiding or ſetting them aſide; but if they affect Creditors, Purchaſers, or even younger Children, 
a Court of Equity will interpoſe. | 


2. If A. makes a voluntary Settlement of his Eſtate, without any 
Power of Revocation, and afterwards deviſes it, the Deviſee being a 
Volunteer, ſhall have no Aid againſt the Settlement ; for to relieve 
in ſuch a Caſe, would be to eſtabliſh it as a Maxim, That no Man 
can make any voluntary Diſpoſition of his Eſtate, but by his Will only, 
which would be abſurd. Per Ld. Chan. Mich. 1682. Villars and 
Beaumont, I Vern. 100, 101. | 
3. So where A. conveyed his Lands to the Uſe of himſelf for Life, 
Remainder, as to a third Part, to his Wife for a Jointure, Remain- 
der of the Whole to his Infant Heir in Tail, and two Days after- 
wards makes his Will, and deviſes the ſame Eſtate with other Things, 
to his Infant Heir in Tail, but ſubje& to the Payment of Debts, in 
caſe his Perſonal Eſtate ſhould not be ſufficient, and alſo a Legacy 
of 250/. The Perſonal Eſtate proving deficient, on a Bill brought to 
have the Debts paid out of the Lands, that the Legacy may be 
charged on the Perſonal Eſtate, it was held by the Court, that the 
Settlement, though voluntary, yet it was not revocable, and there- 
fore the Teſtator was diſabled to charge the Lands by his Will. 
Trin. 1687, Bale and Newton, 1 Vern, 464. 2 
4. A. 


of Frauds, and inſiſted, that no Part of the Things being delivered, 29 Cr. 2. c. 3. a . 


wards, ſhall be 
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4. A. ſeiſed in Tail of Freehold Lands, and in Fee of Copyhold 
Lands, deviſed the Copyhold Lands to the Defendant, who was in- 
titled to the Remainder. of the Freehold Lands, and deviſed the 
Freehold Lands to the Plaintiff; the Defendant apprehending there 
had been a Recovery ſuffered by the Teſtator, agreed with the Plain- 
tiff, without any Conſideration, that each of them ſhould enjoy the 
Lands according to the Will ; but diſcovering afterwards that there 
had been no Recovery ſuffered, he brought his Action to recover his 
Freehold Lands; and the Plaintiff brought a Bill to eſtabliſh the 


Agreement; which was decreed accordingly. Frank and Frank, 


Prec. in Chan. 


235, S. C. 


1 Chan. Ca. 84. 
5. If a Man makes a voluntary Conveyance, and there be a Defect 


in it, ſo as it cannot operate at Law, Equity will not decree an Exe- 
cution thereof; but in ſome Caſes it will be decreed, if intended as 
a Proviſion for younger Children. In a Note at the End of Bonham 
and Newcomb, 2 Vent. 365. 2 Vern. 40, S. P. 

6. A Father makes a voluntary Settlement on his eldeſt Son and 
his Heirs, without any Power of Revocation ; afterwards he makes 
a Settlement on his ſecond Son for Life, with Remainder to his firſt 
and other Sons in Tail, and dies; the firſt Deed came to the Hands 
of the eldeſt Son's Heir, and the other to the ſecond Son, who 
brought a Bill to ſet afide the firſt; but both Sons having been 
otherwiſe provided for, it was held by Ld. Chan. that though both 
Deeds were voluntary, yet the Conſideration of being a younger 
Child was not ſufficient to ſet aſide the firſt. Clavering and Cla- 
vering, © Hil. 1704. Vide 2 Vern. 475, S. C. differently ſtated, and 
ſeveral Caſes there put to this Purpoſe. | 

7. If an Annuity is granted by one to his Houſe-keeper, with a 
Bond for Payment of it, and the Bond is loſt, Equity will decree 
Payment of the Annuity, for Service is a Conſideration, and no 
turpis Contractus ſhall be preſumed, unleſs proved. Lightbone and 
Meeden, Hil. 1700. | 


(D) Agreements, by whom to be perfozmed, 


1. IF A. by Writing, agrees with B. and C. to pave the Streets in a 
Pariſh, and they, in Behalf of the Pariſh, agree to pay him 
for it, and this Writing is lodged in the Hands of B. if A. paves the 
Streets, he muſt have Relief againſt the Undertakers, eſpecially in 
this Caſe; the written Agreement, which is his Evidence, being in 
the Hands of one of them; and the Undertakers muſt take their 
Remedy againſt the reſt of the Pariſh, Mich. 13 Car. 2. Meriel and 
Aymondſall, Hard. 205. 

2. It fifteen of the Tenants of a Manor agree to incloſe a Com- 
mon, and it appears that there are eighteen who have Right of Com- 
monage ; yet an Incloſure will be decreed, though oppoſed by three, 
for it ſhall not be in the Power of two or three wilful Perſons to 
oppole a publick Good. Anon. 6 Nov. 15 Car. 2. per Ld. Chan. 
and Maſter of the Rolls, 3 Chan. Rep. 13, 14. 

3. So if the Agreement be to ſtint a Common, it ſhall be decreed, 
though oppoſed by two or three humourſome Tenants. Trin. 1689. 
Delabeere and Beddingfield, 2 Vern, 103. where it is ſaid, that a Stint 
is more to be favoured than an Incloſure. By Lds. Commiſſ. 


4. i 
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If Tenant in Tail, for valuable Conſideration, agrees to convey, 

he 2227 be compelled in Equity to execute the Agreement; but if 
he dies, his Iſſue is not bound thereby, unleſs he doth ſome Act 
whereby he conſents to and confirms the Agreement. Trin, 22 Car. 2. 
Roſs and Roſs, 1 Chan. Ca. 171. 1 Lev. 239, 8. P. Though there 
was a Decree, and the Father ſtood out all the Proceſſes of Con- 
tempt. Porve / and Powel, Hil. 1708. So though the Father died 
in Priſon, and in Contempt for not performing the Decree, ' yet the 
Iſſue was not bound. Fox and Crane & al, Mich. 1693. 2 Vern; 
304, 306. But for this vide by what Acts of the Anceſtor the Heir 
ſhall be bound, Title Heir. 

5. If a Copyholder for Life, where by the Caſtor there is/a Wi 
dow's Eſtate, agrees to ſell his Eſtate, and dies; his Widow is no 
more bound by the Agreement, than one Jointenant is by an Agree- 
ment to ſell by the other. Bill diſmiſſed with Colts hn n 1688. (a) For if 
Muſgrave and Daſhwood, 2 Vern. 63. 4 

pyholds | 
ſhould be decteed, all Lords would be defrauded of their Fines, &c. bid. 7 


6. If a Feme Covert, by Agreement made with, her Huſband, is 
to ſurrender or levy a Fine, though the Huſband die before it be 
done, the Court will compel. the Woman to perform the Agreement. 
Baker and Child, 2 Vern. 61. | / 
7. The Plaintiff's Father applied himſelf to the. Defendarit H. a ö 
Scrivener, to borrow 200 /. who accordingly procured the Money, / 
and the Plaintiff and his Father entered into Bonds: for the Payment 
of it to B. and C. the Plaintiff's Father became afterwards inſolvent, 
and he himſelf alſo, by reaſon of the Debts for which he ſtood en- 
gaged for his Father: The Father having compounded with his other 
Creditors for ſeven Shillings in the Pound, the Plaintiff and his Fa- 
ther applied themſelves to the Defendant, to know where B. and C. 
lived, who, inſtead of informing them, told them that they would 
ſtand to any Thing he did; upon which they compounded with him 
for 105. in the Pound, ol to be paid immediately, which was 
done, and 30 J. at a Day afterwards, which was tendered ; and now 
the Plaintiff prays that the Bonds may be cancelled, and that he may 
be indemnified; and it was decreed that the Plaintiff ſhould pay B. 
and C. their whole Money, they not being privy to the Agreement, 
and that H. though he acted as an Agent, ſhould repay him, and in- 
demnify him, according to the Agreement, Hil. 1690. Parrot and 
Wells, 2 Vern. 127. 
8. If A. articles on Behalf of B. to purchaſe four Houſes in Ja- 
maica, and to pay 800. for the ſame, and pending a Suit to com- Hege <4: * 
pel the Seller to make out a good Title, the Houſes are ſwallowed + ee dle 
up by an Earthquake, yet A. ſhall pay the 800 / though he has not g , . , 
ſufficient Effects of B.'s in his Hands, Decreed, and afterwards af- 7 
farmed | in the Houſe of Lords. Caſs and Rudell, 2 Vern. 280. | 


* . 


(E) Concerning the Manner and Time of: © 
perfozming Agreements. 


F an Agreement be tg quit the Poſſeſſion of Lands, the Court 1 
will not decree a Conveyance of the Lands themſelves ; but. if. 8 
the Agreement was to convey Lands, the 22 would chave decreed 
the Agreement, though the Party was apprized what Eſtate he 
had in the Lands. Per Ld. K. Hil. 1682. Gerard and Vaux, 


1 Vern. 121. 


H 2. It 


* 
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2. If a Bill be brought to have a Covenant decreed in Specie, 
whereby the Plaintiff was to have a Pit in the Defendant's Ground 
for ing of black Stone, and that when the old one failed, he 

might fink a new Pit; and with a farther Covenant, that there 
ſhould be no other Pit there; and it appears in the Cauſe, that the 
Defendant, and thoſe under whom he claims, had been in Poſſeſſion 
of a Pit there, and had uſed the ſame for above fixty Years paſt ; 
the Court, inſtead of decreeing the Covenant in Specie, will diſmiſs 
the Bill. Hil. 1690. Scolefield and Whitehead, 2 Vern. 127. 

3. If A. articles to ſell Lands to B. (who was his Agent, and 
greatly intruſted by him in the Management of his Eſtate) for 1 5000/. 
the whole Money to be paid, or ſo much Land returned as would 
make up what he paid ſhort of the 1 5000 J. and A. conveys Part of 
the Lands to B. and by his Perſuaſion values that Part at an Under- 
value, alledging it was not material to mention the very Sum, in re- 
gard he was to make up the whole 1 5000. and then B. ſells this Part 
to C. and then would have returned ſo much of the reſt as would 
make up the 1 5000 J. tho' the Sale to C. ſhall ſtand, yet the Articles 
ſhall be ſet aſide as unreaſonable; and the rather, becauſe B. had not 
paid the Money, or returned che Value in Lands, according to the 
Time prefixed. Decreed, and affirmed in the Houſe of Lords. 
Mich. 1690. Broom Whorwood and Simpſon, 2 Vern. 186. 

4. If one is bound to transfer 300/. Eaft-India Stock before ſuch 
a Time, which he neglects to do, and the Stock is much riſen, he 
was decreed to transfer the Stock in Specie, and to account for all 
Dividends from the Time that it ought to have been transferred. 
Mich, 1700. Gardner and Pullen, 2 Vern. 394. 

5. If A. covenants on his Marriage to purchaſe Lands of 200/. a 
Year, and ſettle them for the Jointure of his Wife, and to the firſt, 
Sc. Sons of the Marriage; and he purchaſes Lands of that Value, 
but makes no Settlement; and on his Death the Lands deſcend on 
his eldeſt Son ; if the Son brings a Bill for a ſpecifick Performance 

of the Agreement, the Lands deſcended will be decreed a Satisfaction 
of the Covenant. Trin. 1706. Wilcocks and Wilcocks, 2 Vern. 5 58. 


Te) Where the Perſon oz Eſtate will be made 
liable to a Covenant oꝛ Agreement. 


1. [Fa Man hath Lands ſubject to the Payment of a Rent-Charge, 

and grants Part of the Lands to B. and covenants that that 
Part ſhould be diſcharged of the Rent; yet this is not ſuch a real 
Covenant, that ſhall run with the Land, and charge the other Lands 
. with the Whole; but it is only a perſonal Covenant, which muſt 
(a) 1 Chan. charge the Heir only in reſpect of Aſſets (a). Mich. 1656. Cook 


> ons 3 and Arundel, Hard. 87. decreed in Scaccario. 
in the Caſe of Lord and Lady Cornbury and Middleton & al, Trin. 23 Car. 2. by Ld, Keeper, Vyld J. and 


B. Windham. 


2. A Purchaſer of the Crown-Lands, in the Time of the late 
Wars, ſells Part to the Plaintiff, and covenants to make further 
Aſſurance, and he on the King's Reſtoration had a Leaſe for Years 
made to him under the King's Title ; and he was decreed to affign 
his Term in the Part he fold. Hil. 27 Car. 2. Taylor and Debar, 
1 Chan. Ca. 274. 2 Chan. Ca. 212, S. C. in totidem Verbis. 


3. If 
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3. If a Man covenants to ſettle Lands, or an Annuity out of C 
Lands, and he afterwards purchaſes Lands, having no Lands before, | 6 
and deviſes it, and dies, this purchaſed Land ſhall, notwithſtanding, 5 | 
be liable to the Covenant. Paſc. 1689. Tooke and Haſtings, 2 FR Oe; 1 . ji 
97. 5 | Aaron fo — dent Wares © 

4. A. and X. his Wife, being ſeiſed in Right of the ſaid K. of Prec. in Chas. , 7 45/6 der al ne. | 
two Pieces of Ground, by Indenture, 2 5 January 1622, did grant a 3 ** * 5 _ 
Watercourſe to one J. H. and his Heirs, through the ſaid two Pieces gt” o 2 
of Ground; and by the Deed did covenant for them, their Heirs . cf. & f 
and Aſſigns, from Time to Time, to cleanſe the ſame, and that all een «ub tv 1 329. 
Fines and Recoveries levied and ſuffered, or to be levied or ſuffered, A 4 
of the ſaid Grounds, ſhould be and enure to the ſtrengthening and 

_ confirming the ſaid Watercourſe, according to the ſaid Grant; and 
afterwards a Recovery was had, and a Deed executed, declaring the 
Uſes to be as aforeſaid ; the Watercourſe by meſne Aſſignments came 
to the Plaintiff, and the ſaid two Pieces of Ground to the Defen- 
dant, who built on the ſame, and much heightened the Ground 
which lay over the ſaid Watercourſe, and made it much more 
chargeable and inconvenient to repair ; and as it was alledged (and 
in Part proved) the Building had much obſtructed the ſaid Water- 
courſe ; ſo the Bill was for eſtabliſhing the Enjoyment of the ſaid 
Watercourſe, and that the Defendant, and all claiming under him, 
might from Time to Time cleanſe the ſame, according to the Cove- 
nant : It was objected, that the ſaid Covenant being a perſonal Co- 
venant, was not at all ſtrengthened by the Recovery, and that the 
Plaintiff, and thoſe under whom he claimed, being ſenſible of it, had 
for forty Years cleanſed the ſame at their own Charges : But the 
Court was of Opinion, that this was a Covenant which run with the 
Land, and made good by the Recovery; and that though the Plaintiff 
had cleanſed the fame at his own Charge, whilſt it was eaſy to be 
done, and of little Charge ; yet fince the Right was plain upon the 
Deed, and the Cleanſing made chargeable by the Building, it was 
reaſonable the Defendant ſhould do it; and decreed accordingly, and 
gave the Plaintiff his Coſts, Hil. 169 1. Holmes and Buckley, 


(G) Where there may be Relief when the 
Agreement ts not ſtrictly perfoꝛmed. 


1. J S. having purchaſed Church-Lands in Fee, under the Title of 
the Uſurper, ſold the ſame to the Defendant's Teſtator, and 
covenanted that he was lawfully ſeiſed, &c. the Church being reſto- 
ted, and the Eſtate made void, J. S. was relieved againſt this Cove- 
nant ; there being ſome Proof, that at the Time of Sealing, the 
Plaintiff, F. S. declared he undertook for his own Act only. Ld. 
Chan. and Maſter of the Rolls, Mich. 14 Car. 2. Dr. Caldcot and 
Hill, 1 Chan. Ca. 15. and a like Caſe of Farrer and Farrer, ſaid 
to have been decreed about fix Months before. 

2. A. ſells to B. with Covenants only againſt A. and all claiming 
by, from or under him; B. ſecured the Purchaſe-Money ; but before 
the Payment the Land was evicted, but not by any Title under A. 
but by a Title Paramount ; B. ſued to be relieved, that he might not 
be forced to pay, ſeeing the Land was loſt, and was relieved. By 
Ld. Chan. Anon. 31 Car. 2. Chan, Ca. 19. reported ex relatione 
Churchill, 

3. If 


ts. 


28 
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Agreements, Articles, and Covenants. 


* >\ 
* A 
43 
KN. 
5 
Max. Equa- 
lity is Equity. 


3. If a Creditor agrees with his Debtor to take leſs than his Debt, 
ſo that it be paid preciſely at ſuch a Day, and the Debtor fails of 
Payment, he cannot be relieved.; for per Ld. K. Cujus eft dare ejus 
e diſponere. Mich. 1683. Sewel and Muſſon, 1 Vern. 210. 1 Chan. 
Ca. 110, S. P. arguendo. 

4. If Money be lent on a Mortgage at 5 per Cent. and the Mort- 

agor covenants to pay 6 per Cent. if he made Default for the Space 
of ſixty Days after the Time of Payment; if he makes Default, the 
Court will not relieve, this being the Agreement of the Parties. Hil. 
1690. Lord Hallifax and Higgins, 2 Vern. 134. 

If a Leſſee for a long Term of Vears covenants to lay out 2000. 
upon the Premiſſes within the firſt ten Years, and lays out but 300%. 
and after thirty Vears of the Leaſe are expired, the Leſſor brings an 
Action of Covenant, and recovers 1 50. Damages, Equity will nei- 
ther relieve againſt the Damage, nor decree the Money to be now 
laid out in Improvements; for per Ld. Chan. though the Damages 
ſeem exceſſive, yet the Jury were proper Judges; and to decree it 
to be laid out now the Leaſe is almoſt expired, is not proper, for it 
is probable the Leſſee would not be ſo careful in laying it out in 
laſting Improvements, as he would be, were it laid out at firſt, 
Paſc. 1685. Barker and Holder, 1 Vent. 316, 317. 

6. If A. agrees with B. the Lord of the Manor, to purchaſe a 
Copyhold for two Lives, and pays 200. in Part, and is to pay the 
Remainder in three Months, and then to name his Lives, and take 
up his Copy ; a Court is held, and the three Months expire, and B. 
dies ſuddenly, and the Manor comes to one who is not bound by 
the Agreement; the Executor of B. will be decreed to repay the 
Money, although it is inſiſted, that it was 4.'s own Laches, that he 
did not take up his Copy. Decreed Mich. 1687. Aubry and Keen, 
1 Vern, 472. 

7. A, intruſted by B. to receive Intereſt on Tallies, receives the 
Principal, and fails, and afterwards compounds with his Creditors, 
but B. would not come in without having a greater Compoſition, 
which A. agrees to give; A. brings a Bill to be relieved againſt this 
underhand Agreement ; but he having been guilty of a great Fraud 
and Breach of Truſt, and he by the ſaid Agreement having promiſed 
to make ſame Satisfaction, it was held, that he was not intitled to 
any Relief, Hil. 1707. Small and Brachley, 2 Vern. 602. 
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(4) In what Caſes to be allowed. 


1. A Bill may be (a) amended where there are not proper Parties (a) If there b 

> Def | _ | 2 any Overſight 
Rl Defendants to the Suit, 3 * Rep. 92. —— 
the Bill, which requires Amendment before the Defendant's Appearance, it may be amended upon Motion 
without paying Coſts; £4 if it be amended after Appearance, Coſts maſt be paid: The Coſts * a Demur- 
rer, put in for a Slip or Miſtake, are twenty Shillings, which being paid, the Party may amend without Mo- 
tion; but if any new Matters ariſe after the Cauſe is at Iſſue, which is neceſſary for the Plaintiff to ſet forth, 
this is regularly done by filing a ſupplemental Bill, which the Court will admit upon Motion and Afidavit of 
ſuch new Matter. | 


2. So where ſome Tenants of a Manor brought a Bill againſt the 
Lord, to eſtabliſh certain Cuſtoms ; and he demurred, becauſe all 
the Tenants were not made Parties, either as Plaintiffs or Defendants 
and the Court gave them Leave to amend their Bill, and to add as 
many more Plaintiffs as would give them Letters of Attorney ſo to 
do, and as to the reſt, to make them Defendants. Hil. 25 Car. 2. 
Hudſon & al' and Fletcher, Rep. in Chan. Temp. Finch 114. 

3. The Plaintiff ſet forth a Conveyance in his Bill, without Date, 
Day, Month, or Year; and upon Demurrer the Court gave him 
Leave to amend, Trin. 28 Car. 2. Buſhell and Newby & al, Bid. 

260, | : 

4. The Defendant moved to amend her Anſwer, upon Affidavit, 2 Free. 173, 
that the Matters untruly ſet forth were added in the Margin of the hes ge 
Draught after ſhe had peruſed it; and ſo ſhe was thereby ſurprized; ; noch br ng 
and it being alledged, that no Replication was filed prout Certificate inter Chetrle 
and Affidavit of Notice of this Motion being read, and the Plaintiff d tte. 
making no Defence, it was ordered that ſhe (5) amend her Anſwer ( The Pe- 
in the ſaid Matters miſtaken. Ld. Chan. and Maſter of the Rolls, Abou Ng. 
Chute and Lady Dacre, Mich. 15 Car. 2. 1 Chan. Ca. 29. And the tice, move to 
like Liberty ſaid to be given in Lord Coventry's Time, in the Caſe — A 


ſwer in a ſmall 


of Chettle and Chettle, Matter ; but if 
it be in a ma- 
terial Point, he muſt give Notice of the Motion for ſuch Amendment to the Plaintiff's Clerk or Solicitor ; and 


though it be in a material Point, and after Iſſue joined, yet the Court will, on Affidavit of Surpriſe, and Pay- 
ment of Coſts, allow of an Amendment. 


5. The Defendant, by her Anſwer, having conſented that an 
Award made by her Father might be confirmed, defired Leave to 
amend her Anſwer in that Particular, having made Oath that ſhe 

I never 


Amendment. 


i, emed; u 


30  Amenament. 


never read the Award, and that ſuch Anſwer was prepared by her 
Father, who had wronged her in the Award ; but the Court refuſed 
to give her Leave to amend her Anſwer. Eaſter 1702. Harcourt 


verſus Lady Anderſon, 2 Vern. 434. One Reaſon ſeems to be, becauſe 
the Father was an Arbitrator of ber own chuſing. 
Prec. in Chan. 6, A Recognizince entered info to abide ſuch Order as ſhould be 
115, 8. C. made upon the Hearing of the Cauſe, being put in Suit againſt A. 
who was one of the Sureties; it fell out, that in the Title of the 
Order for confirming the Report, the Words t U were omitted; 
the Defendant at Law todk Advantage thertef, and pleaded there 
was no ſuch Order made in the Cauſe; ahd the' Plaintiff perceiving 
the Miſtake, obtained an Order from the Maſter of the Rolls to 
amend the Title of the Order, by adding the Words Et Ux', which 
was afterwards confirmed by Ld. K. although it was to charge a 
Surety. Trin. 1700. Spearing and Lynn, 2 Vern, 376. 
7. But in a Cauſe where the Defendant had anſwered, and the 
Witneſſes were examined, it happened, that in the Title of the In- 
terrogatories the Plaintiff was called Tum inſttad of Joln, and the 
Court would not allow the Depoſitions to be read, nor the Title to 
be amended, although moſt of the Witneſſes were, fince their Exa- 
mination, gone to Sea. Eaſfer 1702. White and Taylor, 2 Fern 4.35. 
But quere, for this ſeems only a Miftake of the Clerk, whoſe Errors 
are frequently amended, the better to carry on the Juſtice of the Curt. 
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(A) What ſhall be conſtrued a good Anuut y: 1 

o2 Rent-Charge, and whole een and eee Bee, Ke, 
"FO made liable, Heat en, cue. refer.) 


Lhe eric nn, ts 


Man deviſes all his Lands for the Payment of his 11 Heel, e ae au ar 
and deviſes an Annuity out of a certain Town, which ““ Cot , et of Sap £4 
: the Truflees ſell ; and it was decreed, that the Annuity - ment ei, er, 75 2 
Wy IT "> ſhould iſſue out of the other Lands unſold, there being auc, e, eee nad . 
3 ſufficient to pay the Debts. Mich. 28 Car. 2. Lord Kennoule and - aveerree- or degree. e | 
7 Earl of Bedford & al, 1 Chan. Ca. 295. | Le eee. 28 Det” 174. * 

2. An Annuity of 20%. per Annum was deviſed out of a Rectory, Max. Equity 
and the Glebe being but of 405. per Ann. Value, and the Tithes not pn * 
liable to a Diſtreſs by Law (a), the Maſter of the Rolls decreed the wikout a Re. 
whole Rectory to be liable to pay the Annuity. Hl. 18 S 19 Car. 2. medy. . But 
Thorndike and Collington, 1 Chan. Ca. 79. ks . 


are thoſe which the Law acknowledges to be ſuch, and never gives Judgment againſt them, though it cannot 
give a Remedy for them; and not equitable Rights, for which Equity gives a Remedy in the very Creation of 
them. (a) Of Things which lie in Grant, and not in Tenure, no Rent can be reſerved, which will 


be liable to a Diſtreſs, as Advowſons, Tithes, Fairs, Franchiſes, &c. 1 2 44. 


. 
Z? 


J. 


If a Man covenants to ſettle Lands of ſuch a Value, or an 
Annuity out of Land, and he has no Land at the Time, but pur- 
chaſes Lands afterwards, which he voluntarily deviſes, yet the Lands 
ſhall be liable to the Annuity in the Hands of the Deviſee. Tooke 
and Haſtings, 2 Vern. 97. 

4. A Man having debauched a young Woman, and intending af- 
terwards to put a Trick upon her, ſettled an Annuity upon her of 
30l. per Ann. for Life, out of an Eſtate which he had nothing to 
do with; yet the Court of Exchequer decreed him to make it good 


.out of an Eſtate which he had of his own ; and this Decree was 
afterwards 


_ 


— 


32 


Aunuity and Rent- Charge. 


(a) Vide Title 


afterwards affirmed on Appeal to the Houſe of Peers. Cited in the 


Marchioneſs of Anandale verſus: Harris (a), Trin. 1727. and faid to 


Bonds and have been adjudged about a Year before. 


Obligations 
Pl. 6. p. 87. 


5. A. is Tenant in Tail, ſubje& to a Rent-Charge to B. for Life; 


B. and A. died, the Rent-Charge being in Arrear ; and the Queſtion - 


was, whether the Iſſue in Tail is liable to the Executor of B. within 
the Statute of 32 H. 8. to pay the Arrears incurred in the Life-time 
of his Anceſtor; and Ld. Chan. ſeemed to be of Opinion, that the 
Heir was not liable, he not co under the Tenant in Tail, tho 
if the Rent-Charge had continued, he would be liable to be diſtrained 
for the whole Arrear, which was ſummum Jus; and tho' this Caſe 
ſhould be within the Statute, yet he ſaid the proper Remedy againſt 
the Iſſue in Tail was at Law. Trin. 1708. Lord Fairfax and Lord 


Derby, 2 Vern. 612. 


(B) How far a Court of Equity will aſſiſt, 
and give a Remedy foz recovering an An⸗ 
nutty oz Rent-Charge, when there is none 
at Law; and here of Appoztionment and 

Extinguiſhment. , 


1. A Rent of 1]. 145. 4 Annum was granted by King H. 6. to 
1 Eaton-College, iſſuing out of certain Lands; the Bill ſug- 
geſts, that the College did not know where the Lands lay, ſo as to 
enable them to diſtrain, and therefore pray that the Executor of the 
Tertenant may be anſwerable for the Arrears, which the Maſter of 
the Rolls thought reaſonable, in reſpect that the Perſonal Eſtate was 
increaſed thereby, and decreed it accordingly. Faton-College and 
Beauchamp, Hil. 20 Car. 2. 1 Chan. Ca. 121. > 
2. The Bill was for ſecuring the Payment of 5 l. per Annum Rent, 
and likewiſe the Arrears thereof, ſuggeſting that the Deeds by which 


it was granted were loſt; and there being Proof that it was con- 


ſtantly paid before the twelve laſt Years, the Maſter of the Rolls 
decreed the Arrears and growing Rent, ſaying, It was reaſonable, 
becauſe it did not appear what Kind of Rent it was, and ſo no 
Remedy at Law. Collet and Faques, Hil. 20 & 21 Car. 2. 1 Chan. 
Ca. 120. 

3. So where a Bill was brought, ſuggeſting that the Plaintiff did 
not know the Nature of the Rent, nor the Boundaries of the Land, 
ſo as to be able to declare with Exactneſs; and the Court ſaid they 
would decree it, but at the Importunity of the Defendant directed a 
Trial, whether there was any ſuch Grant, or not. Cox and Foley, 
1 Fern. 359. 


4. The Plaintiff ſuggeſts, that he having the Grant of a Rent- 


Charge iſſuing out of certain Lands, the Defendant, to hinder him 
from a Diſtreſs, converted the Premiſſes into Tillage; and Ld. Chan. 
directed to have it tried, whether there was any Fraud uſed to pre- 
vent the Plaintiff from diſtraining, and declared, if there was, he 
would grant Relief. Davy and Davy, Mich. 2 Car. 2. 1 Chan. Ca. 
144. But if there be a Remedy at Law, Equity will rarely grant 
any, or change the Nature of the Rent. Vide 1 Chan, Ca, 185. 


5. If 
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If a Man grants a Rent-Charge out of all his Lands, "nd after- 
wards ſelleth the Lands by Parcels to divers Perſons, the Grantee of 
the Rent-Charge ſhall be reſtrained from levying the whole Rent on 
one of the Purchaſers. Cary 3. 

6. A. on his Marriage ſettled a Rent-Charge on * Wife for her 
Jointure, and afterwards deviſed ent Wife Part of the Land fo 


ſettled ; and it way held, that there ſhould M no (a) Apportionment, (a) Regularly 


* 


for the Deviſe was intended her as an Advantage; and it was not * Law there 


declared to be in Satisfaction of her Dower, and therefore ſhe may —— 2 


diſtrain for the Regt on any Part o. 4 Land. Knight and Cat. —P Rent- 
thorp, "Mich, 168 5. 1 Vernigg7%, | 75 Va 135 | itt To | $ * 
M pete 


intire Thing 1 Rol. 48. 254 As e Gra brug a Writ of An- 
nuity, becauſe he muſt decks on the whole Co. Lit. 148. they if Part of the TOS Land, out of 


which the Annuity iflues, is evicted by a prior Title"thert Gif he no Apportionment ; but then the reſt of the 


Land is chargeable, or the Party may bring a Weg Aiinuty,} 1 1 Ia. 148. But by the AR of God it may 
be apportioned ; as if Part of the Land out of which the Rent _ the Grantee, 1 Rol. Abr. 2 30. 


7. If A. hath a Rent-Charge ;Guing out of certain Lands, and B. 
having Notice of this Rent, {pr os thoſe Lands amongſt others ; 
and after: B. ſells the, other 1 „and alſo ſome few Acres of the 
Lane charged by general Wor 8, „and deſires A. and her Huſband to 


join in a Fine to the Purchaſer, aſſuring her it would not prejudice 


her, which was accordingly done; 'thoogh the Rent by. A. s Act was 
extinguiſhed; yet, becauſe there as no Conſideration given for, or 
Agreement to extinguiſh the Rent, ſhe ſhall be, relieved. _— 
and Hawkes, Hil. 27 & 28 Car. 2. 1 Chan. Ca. 273. 

8. A. ſeiſed in Fee of a little Meſſus ge of 8 /. per Annum, and 
poſſeſſed of a Perſonal. Eſtate, of 2 c9/. Value, deviſed ſeveral 
cies, and gave his eldeſt 8on B. the Plaintiff, 51. a Year for "forty 
Years, if he ſhould ſo long live,” and deviſed 60 his ſecond Son C. 
the ſaid Meſſuage in Tail, and made him his Executor and Refiduary 

tee. C. during his Life, paid the Annuity, but being now dead, 
his Wife and Executrix inſiſts, thut there being no Charge on the 
Lands by the Words of the Will, and that ſhe not having Aſſets, is 
not obliged to pay the Annuity; and further alledges, that her Huſ- 
band haxipg docked the Intail, and conveyed, the. Premiſſes ta J. S. 
in Truſt for the Plaintiff, for the ſecuring the Payment of 50 ,. Which. 
he borrowed of him, bis Right, if hethad any, is by the faid Mort- 
gage extinguiſhed ; but notwithſtanding the Court decreed the An- 
nuity, together with the Arrears, to be paid, and an Account of 
the Profits of the Eſtate to be taken for that Purpoſe, and fad, That: 
the Executor being Deviſee of the Land, made the Land liable; | 
and as to the Objection of his having (5) extinguiſhed his Right by (3) If the 
Acceptance of the Mortgage, it had no Foundation in a Court of Grantee of a 
Equity. Elliot and Hancock, Tri rin. 1690. 2 Vern. 143. * 2 
5 Fab | of the Land 


out of which 8 Rent iNues, ho ap never ati have a Writ of Annuity, for his Remedy is extin- 
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Let Bork rr -bimiſelf by his Anſwer, 
Shes of me, (O) What ſhall be a good Plea, and will pleaded, / 
a Tf Stance D) What ſhall be a good'Canfe of Demutrer. 5 
Ae, 312 (E) Anſwering, Pleading, and Cnc to the ſame ©: wa . 
(F). Concerning the Replication. 
As to the Manner of compelling a Defendant to 1 at ei 
— 24 Time, and anſwering upon Interrogatories, vide 2 oteſs, 


1 „. Per- 
Atty, Lev Lg. Mayer o eel 2 Daf, eee ee, fog wee, Fre. E 
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» & W. FHERE in a joint and ſeveral Anſwer by A and B. 
if A. for himſelf anſwers, and B. ſays hs he hath. 
Fan the Anſwer of A. and 38 it to be true, 


uppoſing B. eget with nothing of his oun Know K 


la} An 45. 5 "fk a =; Nun Anſwer. ) fofficicat ; but, .it is other ie. 
ſwWer to a Mat- h d: ſi Ka 

ter charged as Where the Defendants anſwer . il. 15 59. ee and 

a ut's Norton, Hard: 105. in Scuccani. 

ownFaR, muſt | 
regularly be without ſaying, To his Remembrance, or, As he belloveth 17 it be laid to _ Jons within frm 
Years before, unleſs the Court, upon Exceptions taken, ſhall find ſpecial Cauſe to diſpenſe with ſo poſitive an 
Anſwer ; and if the Defendants deny the Fact, he muſt traverſe or deny it (as the Cauſe requires) directly, 
and not by way of Negative pregnant ; as if he be charged with the Receipt of a Sum of Money, he 
muſt deny or traverſe, that he hath not received that Sum, or any Part thereof, or elſe ſet forth what Part he 
hath r and if a 3 to be done, with divers Circumſtances, the Defendant muſt not deny, or 
traverſe it literally, as it is laid in the Bill, but muſt anſwer the Point of Subſtance tively and 
Clarendon's Orders, 18 Car. 2. * 9 
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Anſqavers,' Pleas, and Demurvers. 35 
2. In a Bill for Tithes of Conies by Cuſtom, the Defendants by , . , 
Anſwer deny the Cuſtom, but do not diſcover how wore Row 2 I 25 
they killed nor the Value of them ; yet it was, rp vd well enough +# 7-4 whe” 1 eg to ® 
(the rather, becauſe the Demand; was againſt C §mon Right) for 2 * 2 n 
there being a full Anfwer given to the Thing in Demand, till that "7/77 ieee, Hoe fulcd cn 
be tried, the Defendants are not bound to diſcover ; and if it ſhould Pull There Jon, * A, er, 
be otherwiſe, the Defendant, by a feigned Suggeſtion, might be e, lee, 4:1 765 1 | 
forced to diſcover any Thing; but if in ſuch Caſe the Mat be Lhe eee alot coef 1 Vale | 
found againſt the Defendant, he ſhall-after be examined upon Inter- r if 2 At 
* | | TT . » fErret 4 T Hitt u. t nue 
rogatories. Paſc. 13 Car, 2. Randall and Head, Hurd. 188. 1 6 a 
3. But where there is no ſuch great Inconvenience, as upon a BH! ) S ae el latent of 
againſt an Executor to diſcover Aﬀets, he muſt anſwer, though he +. ele, u, rect prone e, 
denies.the Debt, becauſe it concerns the Act of another. Tbidi „ ,,.....5 gn BUR 4H 
4. If a Bill be brought againſt Three for a Joint-Demand, and one whe mag” 
of them by Anſwer ſays, he believes and hopes to) prove the Debt 1 5 5 
id; and the Cauſe is heard en Bill and Anſwer, as: to him, the os eite 1577 eite dne ge. 
laintiff can have no Decree; for r e —— OS . . Sold ur Ho EH . 
directly ſwear that the Money is paid, yet his Anſwer muſt be taken 1 . 2 
to ts. ain; Delete Fianuff, by not replying, to him, has ex- 2 * __ 7. N 
cluded him of the Benefit of his Proof; and the rather, becauſe it e 77/7 7 ge 
appears à Piece of Cunning in the Plaintiff to proceed againſt him, A Worx Cal 
who was moſt ignorant of the Matter; but upon Payment of Coſts 4. g WO a5 
he may reply to the other Defendants; Hal. 1682.- Barker: and — 
Wyld, 1 Vern. 140. 2 52311 ee a0 
5. On Exceptions to an Anſwer, the Defendant having ſworn he 
received no more than the Sum of — to his Remembrance, it 
was allowed to be a 
6. If the Plaintiff} excepts to the Anſwer, and the Exceptions are 
referred and the Maſter certifies the Anſwer inſufficient in the Points 
excepted to, and then the Defendants fully anfwer the Charge of the 
Bill; but in Truth the Exceptions are longer than the Bull; and the 
Maſter, upon a Reference of the ſecond Anſwer, reports the Anſwer 
inſufficient in the Points excepted unto, and the Defendants except 
unto the Report, and inſiſt, that they had anſwered: well, having 
anſwered all the Matters of the Bill; yet they ſhall anſwer all the 
Matters of the Exception as well as of the Bill, they not having ex- 
ceptedi to the firſt Report. Criſb and Neil, 1 an. Ch. 0. 
7. I there are two Defendants: to à Bill, and one of them puts in 
an inſufficient Anſwer, which. is ſo reported, and on Exceptions to 
the Maſter's Report, his Report is confirmed by Ed. Chan. and af- 
ter wards the other Defendant puts in juſt ſuch another Anſwer, and 
inſiſts on the ſame Matter; the Court, for avoiding of Delay, will: 
judge of the Infufficieney of this ſecond Anſwer without ſending it 
to a Maſter. Mich. 1682. Meſt and Lord Delaware & al, 1 Fern. 
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B where the party may K charge, 
0 e diſcharge yimfetk by yis Anſwer, 


"HE. Plaintiff bbought a Bill againſt bt Decade to re- 

deem or be forecloſed; the Defendant, in his Anſwer, 

* to pay the Plaintiff hat was due on his Mortgage; but 

finding afterwards that there was a Mortgage prior to the Plaintiff 's, 

and that the Mortgagor had made a Deed of Truſt of theſe Lands 
for the Payment of bes Debts,” and that the Creditors had obtained 

a Decree; that they ſhould be paid in Proportion with the Plaintiff, 

he would willingly retra& ; but though it appeared that the Circum- 

ſtances of the Caſe were thus varied, yet the Maſter of the Rolls 


held the Defendant to the Offer in his Anſwer. rſh 1687. Holford 
8 nd Burnell, 1 Vern. 448. 9 98 


2. But where a Perſon having FREY in his aber to avoid a 


| Sequaſization,” that he was ſatisfied a Debt owing to him in a Bill 


now: brought by him for the ſaid Debt; the Maſter of the Rolls 
would not bfuffe that Anſwer to be read againſt him. Mich. 166g. 


Nr 1 Chan. Ca. 154. 


Where the Defendant pleaded himſelf 2 Purchaſer for a valuable 

CIR „without Notice, as by the Deed, &c. ready to be pro- 
duced,” may appear; and upon . arguing the Plea, it was ordered to 
ſtand For an Anſwer; and it being moved, that the Defendant might 
leave the Deed with his Clerk in Court, that the Plaintiff might have 
the Sight and Peruſal of it, purſuant to the Offer in his Anſwer, 
and tough the Bar (being aſked. by the Court how the Courſe was): 
agreed, that by his Offer his Defendant had made the Deed Part of 
his Anſwer ; and therefore it had been the Courſe to order it to be 
produced yet Ld. Chan. faid, He would not bind the Plaintiff,” be- 
ing a Purchaſer, by the improvident Offer in his Anſwer. Mich. 

1698. Watkins. and Harcber. Lt | 

4. It was ſaid per Cur, Mich. 1690. That * Caſe of 3 
and De was the:firlt:Caſtr in this Court, where, becauſe a Man 
had charged himſelf by Anſwer, that this Anſwer ſhould be allowed 
as a good Diſcharge, and that it ought to be the laſt. 2 Vern; 194. 
Where an Accountant may _ or Hun _ by Anfwer, vide 
Title Account, Letter (B). 

5 If the Plaintiff conveys an Eſtate abſolutely to the Defendant, 
and he afterwards brings a Bill to redeem, and the Defendant inſiſts, 
that-the Conveyance was abſolute; but confeſſes; that after the Mo- 
ney paid, with Intereſt, it was to be in Truſt for the Plaintiff's Wife 
and Children; and the Plaintiff replies to the Anſwer; the Truſt 
will be decreed for the Benefit of the Wife and Children, though no 
other Proof of the Truſt; for it appears by the Defendant's own 
Confeſſion, that he was not to have the Eſtate abſolutely. Paſc. 
1693 Hampton and * 2 Vern. 288. 
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(C) What ſhall be a good Plea, and well 
- pleaded, 


1. HE Bill being to be relieved touching a Debt due to the 
Plaintiff as Executor ; the Defendant pleaded an Outlawry 
of the Plaintiff in Bar, but the (a) Plea was over-ruled, the Plaintiff (a) Pleas in 


ſuing in auter droit as Executor. Killigreu and Killigrew, 1 Vern, Equity are of 
three Kinds, 


Oc. 1ſt, A Plea to the Juriſdiftion ; 2dly, A Plea to the Perſon ; 3dly, A Plea in Bar. A Plea to the ju- 
riſdiction muſt ſhew, that the Lands lie, that the Matters were tranſacted, or that the Party lives out of the 
Power of the Court, and Reach of its Proceſs, as out of the Kingdom, or in a County Palatine, 6c. but for 
this vide Title Courts, and their Jurisdiſtion. A Plea to the Perſon muſt ſhew, that the Party is diſabled 
by Outlawry, Excommunication, &c. A Plea in Bar, as it goes more to the Merits, and often cauſes a per- 
petual Diſmiſſion of the Bill, the Court will ſometimes order it to ſtand for an Anſwer. Fleas of this Kind are. 
various, as Acts of Parliament, Fines and Recoveries, Releaſes, c. Purchafing without Notice; but No- 
tice muſt be denied. 1 Vern. 179. 2 Vent. 361, S. P. by way of Anſwer, and not by way of Plea. 1 Char. 
Ca. 161. And note, that if there be any Fraud alledged in the Bill, it muſt be denied by way of Anſwer, 
and not by way of Plea, 1 Vern. 185. 


2. A former Bill depending was pleaded in Bar of a ſecond ; but 
though both Bills were of the ſame Nature and Effect, yet as the 
latter had ſome new Matter, ordered, that being the Plea was good, 
the Plaintiff ſhould pay the uſual Coſts of a Plea allowed, but the 
Detendant to anſwer the ſecond Bill, and the former Bill diſmiſſed 
with twenty Shillings Coſts. Crofts and Wortley, Mich, 26 Car. 1. 
1 Chan. Ca. 241. | 

3. The Bill being to have an Account of a Truſt, the Defendans 

leaded he was intruſted for three Children, viz. for the Plaintiff 
and his two Brothers, and that the other Two not being made Par- 
ties, he was not bound to anſwer ; for otherwiſe he might be thrice 
called to an Account for the ſame Matter, and the Plea was allowed. 
Hanne and Steevens, 1 Vern. 110. Who are to be Parties to the Suit, 
vide Title Bill, Letter (B). 

4. The Plaintiff intitles himſelf as Adminiſtrator ; the Defendant 
leads the Plaintiff is not Adminiſtrator ; it was objected, this was a 
negative Plea: Per Cur', Allow the Plea, it is a good Plea in Abate- 

ment at Law. Vin and Fletcher, 1 Vern. 473. 
5. The Bill was, that the Plaintiff's Father, by Settlement on his 


firſt Marriage was only Tenant for Life, or elſe Tenant in ſpecial 


Tail, and the Plaintiff was the eldeſt Son of that Marriage, and 
that the Defendant claimed by a ſubſequent Settlement, having No- 
tice of the firſt ; the Defendant pleaded a Fine levied by the Father, 
and ſet forth her Title under the ſecond Settlement, and inſiſted ſhe 
was a Purchaſer ; but did not plead ſhe had no Notice of the firſt 
Settlement, Ld, K. The Bill being in the Disjunctive, the Defen- 
dant might take it either Way; and having pleaded a Fine, which is 
a Bar, ſuppoſing the Father to be Tenant in Tail, allowed the Plea, 
Creſſet and Kettleby, Hil. 1683. 1 Vern. 219. 

6. Two of the Defendants, being the Officers of the Exchequer, 
plead the Privilege of the Exchequer ; but the Plea was over-ruled, 
becauſe there was a third Defendant, who had no Right of Privilege. 

L Fanſhaw 


—— tem. tc. 


———— 
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Frunſtaw and Fanſhaw, 7 rin, 1684. 1 Vern. 246. Vide Title Pi- 
vilege. | 


7. If a Bill be brought for an Account of the Profit of -Mines, 
and the Defendant pleads a ſpecial Act of Parliament, which gives 
an excluſive Juriſdiction of all Matters ariſing within the Mines to 
the Courts of A. but does not aver there is a Court of Equity, there 
the Plea will be over-ruled. By Ld. Chan. Trin. 1682. Strode and 
Little, 1 Vern. 58. 5 

2 Freem. 175, 8. If a Bill is brought to be relieved upon a Truſt, and charges 
the Defendant with Notice of the Truſt ; before the taking of his 
Conveyance the Defendant, by way of Anſwer, may deny the No- 
tice, and plead he is a Purchaſer for valuable Conſideration, without 
ſhewing what the Confideration was; though it was objeGed, that 5s. 
is a valuable, though not an equitable Conſideration ; but where the 
Bill charges Notice before the Defendant took his Conveyance, and 
the Defendant, by way of Anſwer, denies the Notice at the Time 

\ of his Purchaſe or Contract, and pleads he is a Purchaſer, Sc. this 
Plea is naught, being founded upon the Anſwer, which denies only 
Notice at the Time of the Purchaſe ; which may be underſtood of 
the Contract, and not of the Execution of the Conveyances. By 
Ld. Chan. and Tyrrel J. Mich. 10 Nov. 15 Car. 2. More and May- 
how, 1 Chan. Ca. 34. i 11355 

9. The Plaintiffs being Mortgagees, the Bill was to diſcover Set- 
tlements, and what Eſtate the Mortgagor had in him; to this Bill 
the Defendants pleaded two ſeveral Settlements, whereby the Mort- 
gagor was only Tenant for Life; but the Plea was over- ruled, be- 
cauſe the Defendants did not offer, by way of Anſwer, to admit the 
Tenant for Life to be dead, that ſo the Plaintiff might try the Va- 
lidity of thoſe Settlements at Law; for if they ſhould expect till 
the Tenant for Life was dead, their Witneſſes that could prove the 
Fraud might be likewiſe dead; beſides, the Defendants pleaded thoſe 
Settlements to be made after Marriage, in Purſuance of Promiſes 
and Agreements made before Marriage, and did not ſet forth what 
thoſe Promiſes and Agreements were, Hil. 1682. Lord Keeper & 
al verſus Wyld & al, 1 Vern. 139. $ 

10. APlea of a Purchaſer for a valuable Conſideration over-ruled, 

| becauſe the Defendant did not alledge Seiſin and Poſſeſſion in the 
Perſon from whom he bought. Trin. 1684. Trevanian and Moſſe, 
1 Vern. 246. 

11. The Bill was, to be relieved touching certain Lands, which 
the Plaintiff claimed Title to as Heir on the Part of his Father; the 
Defendant pleaded, that the Mother was the Purchaſer of thoſe 
Lands, and that the Defendant was Heir on the Part of the Mother; 
but it being not pleaded that the Defendant was Heir of the Whole 
Blood to the Mother, (and in Fact he was only of the Half Blood 
to the Mother) for that Reaſon the Plea was over-ruled. Hl. 1686. 
Aadiſon and Hindmarſh, 1 Vern. 442. 

12. The Defendant pleads, that the Plaintiff brought a former Suit 
for the ſame Matters, which Suit is ſtill depending for ought he 
knows to the contrary ; for the Plaintiff it was inſiſted, that this Plea 
was not good, becauſe he does not poſitively aver, that the former 
Suit is {till depending; and no Iſſue can be taken upon his Know- 
ledge to the contrary; but the Maſter of the Rolls allowed the Plea, 

becauſe the Defendant ought not to have ſet it down to be argued, 


for 


% 


* 


—— 
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for by that he admits, that the former Suit for the ſame Matter is 
depending ; but the Plea ought to have been referred to a Maſter, to 
examine whether there was a former. Suit depending for the ſame 
Matter, or not; and ſaid, there needs no poſitive Averment, that 
the former Suit is ſtill depending, for that is examinable by the Ma- 
ſter ; and the Defendant never ſwears a Plea of a former Suit de- 
pending, but it is always put in without Oath, Trin. 168 5. Urlin 
and „I JVern. 332, Vide Hard. 160. where a Plea was held 
naught for want of an Averment in the Concluſion, 

* 13. A Plea was held ill, becauſe it went as to any Fraud ſuppeſt- 
ed, &c. and allo becauſe it did not aver, that the Accounts which 
were pleaded were juſt and true Accounts. Mich. 1727. Haſtings 
and Draper, 5 

* 14. One Pordant had brought a Bill in this Court againſt the | 
Defendants, for ſeveral Shares in their Stock, and after ſold a fixth | 
Part of what he was intitled to from the Defendants to the Plaintiff, | 
who now brought his Bill for his ſixth Part; the Defendants pleaded, 
that Pordant had before brought his Bill for ſeveral Shares, of which 
the Plaintiff's now Demand was Part, and that the former Suit was 
ſtill depending ; but becauſe he had not averred, that the Defendants | 
had appeared to the former Suit, or put in their Anſwer, or that 
they were ſo much as ſerved with Proceſs to appear, the Plea was 
diſallowed ; for it is no Suit depending till the Parties have appeared, 
or been ſerved to appear, but only a Piece of Parchment thrown into 
the Office, which may lie there for ever, and never come to a Suit; 
but if the former Suit depending had been well pleaded, the Court 
was clear of Opinion it would have been a good Plea, though the 
Bill was brought by another Perſon, and not by the now Plaintiff; 
for elſe the Plaintiff in the other Suit, after his Bill brought, might 
aſſign his Shares to twenty ſeveral Perſons, who might each of them 
bring ſeveral Bills, and ſo harraſs the Defendants, for what the firſt. 
Suit was ſufficient. Trin, 1729. Moor and Welſh Copper Company. 


D) What ſhall be a good Cauſe of Demurrer. 


1. IF in a Bill brought againſt B. C. D. and E. the Plaintiff ſets 2 **L-<7 , a. Hero 
forth that he is Keeper of G. Caſtle, and prays B. may diſ-— 7190 i ate g, oc 
cover what Title he hath to a certain Meadow which belongs to the e i, dee, Hf Dorn? 
ſaid Office, and that the Defendants, as Brewers of the City of G. Ho Loc: ei, 4 
by Cuſtom ought to pay to the ſaid Keeper a certain annual Sum, e274 for A vc t; 2 
Sc. this Bill is naught, becauſe it concerns Things of diſtin Na- 375,” /oort” ee 1 
tures, and is brought againſt ſeveral Perſons, which will occaſion 4ecaer7t 5 HH Ow* of ce 
ſeveral Anſwers and Examinations; and if ſuffered to be put all in Q , > ue aue of e 255 
one Bill, each Party would be obliged to take Copies of what no ,,....,. - F oat 0 
Way concerned his own Cauſe, whereby his Charge would be in- „. , . 
creaſed to no Purpoſe, Reſolved upon Demurrer, 15 Car. 2. Berk . 1 „„ 
and Harris, Hard. 337. an, n 
2. But where the Defendant demurred, becauſe the Plaintiff's ““ Che ec. al ny "IVE 
Bill was brought againſt ſeveral Defendants for ſeveral diſtinct e . ws 154 0010 dw 1671hre 
Matters, yet the Demurrer was over-ruled ; becauſe the Plaintiff, „ c3:/7% 6 prriegaedt 07 4— 
by his Bill, had charged the Defendant with Combination, which the /'_. DR > Agnes, 50 
Defendant had not denied by Anſwer, Mich. 1686, Powell and 3 JD Z „ 
Arderne, 1 Vern, 416. | F 
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Where a Man demurs, for that the Bill contains ſeveral Mat- 
ters not relating one to the other, and in ſome whereof the Defen- 
dant is not concerned, if by Anſwer the Defendant doth more than 
barely deny Combination and Confederacy, he over-rules his De- 
murrer. Trin. 1687. Heſter and Weſton, 1 Vern. 463. 

4. A Bill was exhibited againſt the Defendant, to have her diſco- 
ver, whether ſhe-was married ſince the Death of her Huſband ; to 
which ſhe demurred, and aſſigned for Cauſe, that ſeveral Goods and 
Chattels were deviſed to her by her Huſband, which ſhe was to en- 
joy during her Widowhood only, and that a Diſcovery might 
amount to a Forfeiture of her Intereſt in them ; and the Court al- 
lowed the Demurrer. 24 Car. 2. Monnins verſus Monnins, 2 Chan. 

| Rep. 68. Vide Bills of Diſcovery, Title Bills. | 

5. The Bill was to eſtabliſh an Agreement for a ſeparate Mainte- 
nance for the Defendant's Wife, and (amongſt other Things) prayed 
a Diſcovery of ſeveral Unkindneſſes and Hardſhips, which the Defen- 
dant, as it was pretended, had uſed towards his Wife, to make her 
recede from this Agreement; to which Diſcovery the Defendant 
demurred, for that it was not a Matter properly examinable or re- 
lievable in this Court; and the Demurrer was allowed. Mich. 1683. 
Hincks and Nelthorpe, 1 Vern. 204. 0 12 

6. A Bill being exhibited to be relieved againſt a Bond of the 
Teſtator's, ſuggeſting that it was entered into without any Conſi- 
deration, it being only for that the Teſtator had unlawfully kept 
Company with the Defendant, and had a Baſtard by her; and a 
Demurrer to that Part of the Bill was allowed; although it ſeems 
by the Caſe to be admitted, that a Demurrer was not the proper 
Way to be relieved for Scandal, but that the Bill ought to be refer- 
red, and the Scandal expunged. Mich. 1682. Page and Neale, 
1 Vern. 107. | 

7. If an Infant is intitled to the Truſt of Lands in Fee, which 
were deviſed to her by her Uncle, and ſhe marries without her Fa- 
ther's Conſent, and the Father brings a Bill againſt the Huſband and 

[ Wife, and her Truſtees, to the Intent a Proviſion might be made 
. for her and her Children, out of theſe Lands, Cc. and the Huſ- 
| ; band and Wife demur, this Demurrer will be allowed; for it ap- 

pears by the Plaintiff's own ſhewing, that he hath no Right either 
in Law or Equity to the Lands in Queſtion, Paſc. 34 Car. 2. Micoe 
and Powell, 1 Vern. 39, But where a Huſband is obliged to make a 
ſuitable Settlement on his Wife, vide Title Baron and Feme. 
8. In a Bill to be relieved againſt an Award made by ſome of the 
Members of the Company, touching the Quantum of Freight due to 
the Plaintiff from the Company; the Arbitrators and ſome of the 
particular Members being made Defendants, they demurred to the 
whole Bill, becauſe the Plaintiff could have no Decree againſt them, 
and their Anſwers would be no Evidence againſt the Company ; 
and the Plaintiff might examine them as Witneſſes ; and the De- 
murrer was allowed, without putting them to anſwer as to Matters of 
Fraud and Contrivance. Trin. 1700. Dr. Steward verſus Eaſft- India 
Company, 2 Vern. 380. 
9. A Bill was brought by the Obligee in a Bond againſt the Heir 
| of the Obligor, alledging, that he having Aſſets by Deſcent, ought 
- to ſatisfy this Bond, to which the Defendant had demurred, becauſe 
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the Plaintiff had not expreſly alledged in the Bill, that the Heir was 
bound in the Bond; and though it was alledged, that the Heir ought 
to pay the Debt, yet that was held inſufficient, and the Demurrer 

was allowed. Croffing and Honor, 1 Vern. 180. | 
10. A Bill being exhibited to diſcover a perſonal Eſtate and Will; 
the Defendants demurred, becauſe it appeared on the Plaintiff's own 
ſhewing, that they were neither Creditors or Legatees; and the De- 
murrer- was allowed. Hil. 25 Car. 2. Blondell & Ux' and Pannett 
& al, Finch 88. | 
- x11. A Bill being exhibited to prove a Will, and perpetuate the 
Teſtimony of the Witneſſes ; the Defendant, upon Croſs Examina- 
tion of one of the Witneſſes, exhibited an Interrogatory to him to 
diſcover what Deeds or Settlements he knew the Teſtator had made; 
to which the Witneſſes demurred, as not pertinent to the Matter in 
Iſſue; and Ld. K. over-ruled the Demurrer, becauſe he would not 
introduce ſuch a Precedent as for a Witneſs to demur; for it did 
not concern the Witneſs to examine what was the Point in Iſſue. 

Aſhton and Aſbien, 1 Vern. 165. | 
12. There can be no Demurrer to a Subpzmna in Nature of a Scire 
Facias, for the Subpæna is no Record, nor any where filed. Eaſter 
16 Car. 2. Wan and Lake, 1 Chan. Ca. 50. (a) Neither can there (a) 2 Freems 


be a Demurrer to an Anſwer. Trin. 16 Car. 2. Wilkams and Owen take IC. 


Sal, 1 Chan. Ca. 56. (6) But vide the Caſe of Wakelin and Wal. 3 Chan. Rep. 
thal, Mich. 31 Car. 2. 2 Chan. Ca. 8. cont, 6 


181, S. C. ſays it was a Demurrer to an Anſwer to a Bill of Review, and that the Demurrer was, becauſe 
it would tend to Perjury and Infiniteneſs to examine Things examined and decreed, and that the Court was of 
that Opinion; but that there could be no Demurrer to an Anſwer in Equity. Ruled, that there ſhould be 
no Examination of that which had been examined before. Gib. Eg. Rep. 234, S. C. cited by Ld. C. B. Gilbert. 


(E) Anſwering, Pleading*, and Demurring z 
to the ſame Bill. 


I. HE Defendant had pleaded a former Decree in Bar to the 
I Phaintiff's Bill, but the Plea was not ſuffered to be opened, 
for that it came in after a Proclamation returned; and alſo came in by 
a general Commiſſion, which was to take the Anſwer only, and not 
plead, anſwer, or demur. Mich. 1684. Loyd and Gunter, 1 Vern. 275. 

2. Where the Defendant anſwers to Part, and pleads to all other 
Matters not anſwered unto, the Plaintiff cannot put in Exceptions 
to the Anſwer, till he has firſt argued the Plea, or obtained an Or- 
der, that the Plea ſhall ſtand for an Anſwer, with Liberty to except 
to the Matters not pleaded unto. Mich. 168 5. Dannell and Reyney, 


1 Vern. 344. ä | 

* 3. The Plaintiff brought his Bill to be relieved againſt a Fraud 
in the Defendant, in cauſing a Ship to be ſunk, upon which he had 
made ſeveral Inſurances, and the Plaintiff had - ſubſcribed ſeveral of 
the Policies. Defendant, as to Part, pleads Pendency of a former 
Suit, and then anſwers to Part, and denies all the Fraud charged on 
him by the Bill : Plaintiff replies generally to the Anſwer, without 
taking Notice of the Plea; and Witneſſes were examined on both 
Sides, and the Cauſe heard, and a Trial at Law directed, which 
went againſt the Defendant, who petitions for a Rehearing ; and on 
the Rehearing the Defendant inſiſted, that the Plaintiff had been 
utterly irregular in his Proceedings, for not ſetting down the Plea 
to be argued and diſpoſed of by the Court before he replied ; for 
the Plaintiff himſelf cannot take upon him to over-rule it, be it 
what it will, but muſt bring it for Judgment before the Court, and 
for want of that, all was irregular, and ought to be ſet aſide; but 
my. Lord Keeper and Maſter of the Rolls were both of Opinion, 
M that 


—— 
—_ — — 


—_— — 


that the Defendant by theſe Proceedings had waved. bis Plea, and 
| therefore the Proceedings were regular; ſo the Cauſe went on, and 
the former Dectee was affirmed. ' Micb. 1701. Lucas and Holder. 

4. Where a Defendant has demurred, he ＋ aſſign another Cauſe 
of Demurrer at the Bar, paying Coſts; and it ſuch Cauſe of De- 
murrer is over-ruled, he onght to pay double Coſts; but where a 
Defendant-has pleaded, and there is no Demurrer in Court, he can- 
not demur at the Bar, though he would pay Coſts. Mich. 1682. 
Durdant and Redman, 1 Vern. 78. | 1 

* -, The Plaintiff's Bill was to eſtabliſh a voluntary Surrender made 
by him and his Wife of her Lands, to the Uſe of him and his Hers, 
againſt the Defendant, who was the only Daughter and Heir of the 
Plaintiff's Wife, by a former Huſband ; and the Wife was now dead,; 
this Surrender was made in Purſuance of a Power reſerved by a for- 
mer Surrender to the Wife, to ſurrender it to ſuch Uſes as ſhe b 
Writing, or Laſt Will, in the Preſence of three Witneſſes, ſhou 
direct or appoint ; and the preſent Surrender, under which the Plain- 
tiff claims, was made in the Preſence of two Witneſſes only, who 
ſubſcribed their Names ; but the Deputy Steward, who took the 
Surrender, had ſet his Name to it, and ſo might be conſidered as a 
third Witneſs, on which the Bill was brought to eſtabliſh this as a 
good Surrender, purſuant to the Power; the Defendant pleaded, and 
claimed Title under a Will made by the Wife, in Purſuance of her 
Power, executed in the Preſence of three Witneſſes, antecedent to 
the Surrender to the Uſe of the Plaintiff, and likewiſe demurs ; for 
that if the Plaintiff had any Title, it was a Title merely at Law, and 
he might bo his Ejectment, if he thought fit; and it was object- 
ed, that this Plea and Demurrer were for one and the ſame Thing, 
and therefore inconſiſtent and contradictory in themſelves; for the 
Plaintiff may reply to the Plea, and go on upon that in this Court; 
but the Demurrer ſays he has nothing to do in this Court, but muſt 
go to Law; ſo that the one is to keep him here, and the other to 
ſend him to Law; and though it is frequent to plead to one Part 
of a Bill, and demur to another Part; yet it was never known, 
that the Defendant pleaded and demurred to one and the ſame Part 
of the Bill, by reaſon of the Inconſiſtency. On the Plea being firſt, 
it was inſiſted That gave this Court Juriſdiction, and then the De- 
murrer afterwards, to ſend the Plaintiff to Law, came too late ; or 
at leaſt it was urged, that the Demurrer had over-ruled the Plea, 
and that both could not ſtand, Ld. Chan. ſeemed to think the Plea 
was good, as a Plea of the Defendant's Title, and the Demurrer 

ood likewiſe, as it was a Demurrer to the Plaintiff's Title; but at 
aſt he over-ruled the Plea, and allowed the Demurrer. Trin. 1728. 
Cotter and Layer, | | | hey 


— — — — 


Auf wers, "Pleas, and Demurrers. 


) Concerning the Replication; 


F there is a Plea and Anſwer to the ſame Bill, and the Plain- 
tiff replies to thę Plea only, 4 will be irregular ; for the Re- 

plication muſt be to the Anſwer, well as the Plea. The Cauſe 
po off for that Irregularity. Nichol and Wiſeman, 2 Vern. 46. 

If the Plaintiff replies to an Anſwer, and without Rejoinder, 
* giving Rules for Publication, A the Cauſe to a Hearing, the 
Anſwer mull be taken wholly Fe, if there had 0 50 fer i- 
cation; for the Opportunity which the Defendant Had to prove his 
Anſwer was taken from him. Per Ld. Chan. 3 Mar. 1679. Groſ- 
venor and Cartwright, 2 Chan. Ca, 21. 

3. If after a Plea or Demurrer to a ſpecial Replication allowed, 
the Plaintiff may be admitted to put in a general Replication, 2.8 
vide Nofworthy un 1 Baſſet, Mich. 168 5. 1 Vern. 351, where it was 
urged by Counſel | it he may; but the Court rebaſed t to give any 
inion, 
* 4. The Plaintiff ſet down this Cauſe to be heard on a Bill and 
Anſwer, and had a Decree againſt the Defendant by Default ; and 
when the Defendant came to ſhew Cauſe againſt the Decree, it was 
altered in his Favour; the Plaintiff petitioned to rehear the Cauſe, 
and at the Rehcaring prayed Leave to reply to the Defendant's An- 


. WF: WF had it, NR * LD 1699. Lord Donegall and 
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C AP. VIII. | f 
Allignment and Paivity. 


(A) What Things o2 Intereſt may be aſſigned in Equity. 

(B) The Pꝛivity of Contract o2 Eſtate being deſtroyed, what 
Remedy G2antees oz Aﬀignees ſhall have againſt each 
other in Equity. Ea hh HS 


* * — — 8 


(4) What Things oz Jntereſt may | be aſ- 
ſigned in Equity. N 


1. TF a Man indebted to ſeveral Perſons ſells his Lands, and takes 
a Bond for the Money from the Purchaſer, and aſſigns theſe 
(a) Poſſibility, Bonds to one of his Creditors, ſuch Aſſignment is (a) good 
— king in Equity. Rep. Temp. Finch 299. 


in Action, — Cauſe of Suit, or Title for a Condition broken, cannot be granted or aſſigned over by Law. 
1 IA. 214. And it has been adjudged in B. R. that an Aſſignee of a Covenant could not ſue in Equity to 
have the Benefit of the Covenant, it being againſt Law to aſſign a Covenant; and a Prohibition was granted 
to the Court of Requeſts for ſuch a Suit there. 1 Rol. Abr. 376. But though a Bond cannot be aſſigned 
over, ſo as to enable the Aſſignee to ſue in his own Name; yet he has by the Aſſignment ſuch a Title to the 
Paper and Wax, that he may keep or cancel it. 1 ft. 232. 


2. A Choſe in Action is aſſignable in Equity upon a Conſideration 
paid. Per Cur", 2 Vern. 595. But there muſt be a Conſideration. 
3 Chan. Rep. go. 

3. If A. aſſigns Bonds to B. to indemnify him from a Debt for 
which he was bound for A. and afterwards A. becomes a Bankrupt, 
the Aſſignees of A. the Bankrupt can have no better Right to theſe 
Bonds than the Bankrupt himſelf; and he being bound by the Aſ- 
ſignment, they are bound likewiſe. Hil. 1701. Peters & af and 
Soame & al, 2 Vern. 428. 

Vide Title 4. In the Caſe of an Aſſignment of a Bond, the Aſſignee alone 
Cuniong end becomes intitled to receive the Money; and Payment to the Obligee 
Pl oy after Notice of the Aſſignment, is not good. Per Ld. K. in the 
Caſe of Baldwin and Billing fley, 26 Feb. 1705, 2 Vern. 539, 540. 
But Payment to the Obligee, without Notice of the Aſſignment, is 
good. 15 July 26 Car. 2. Aſhcomb's Caſe, 1 Chan. Ca. 232. An 


Aſſignee 


Agnes: 3 take“ it 1 = fame Equity that's it is TTY 

| Hands ef the Obligee,” Vide 2 Vern. 692. N ils Sd Bod Pt 

As if on a Treaty of Marriage — A. 100 the Daughter Here Uo (meg, eg, e 

of: the Mother of „A. ſurrenders Part of her Jointure to enable darf, ed 76 an A. 
her Son! to make a Settlement, and B. agrees to give his Daughter Cu, u. Knee, ae, ge, 
30000. Portion, ahd. without the Privity of his Mother, gives a ere, oe a, sf 4; 1 

Bond to B. to pey back 1000 7 at the End of ſeven Vears, op . aue, tf, , 

aſſigns this Bond to his Creditors; yet it ſhall be delivered up as ob- 25 — e. 6 

tained in Fraud of the Martiage-Agterment; for although a Bond is 4 ghd . — 


aſſignable in Equity, yet it ſtill remains liable to the fame Eq : 
Ger Was in the Hands of the' Obligee. Mich, 2 Turton 1 4, = F617, Bowel Raced boom 


Been 2 Vern. 764. vd bl us DALUNET 0! Aer, Sunne , 29 


"* 


> 1:OUt aft 25 211 vv 
6. A 'Seaman' alizar his Wages for ſecuring the. Payment ef A Prec. in Chan; egretelle, Swell T0 
Debt due by ſimple Contract; and he dying ſoon afterwards inteſtate, 125, S. C, 24. 
and leaving Bond- Debts, it was decteed that the Aſſignee ſhould be PTS 2 
paid only in a Courſe of Adminiſtration. Nich. 170. Michel nnn 
Edes, 2 erm 391. Note; The Reaſon binted at is, becauſe tbe he eee, Theveore $ronge: 
Agreement to aſſign amounted to no more than 4 Oy of _— S owl 28 welt 
receive them, which was revoked, by his: Death. | 2 2 3 
5 where a Scaman aſſigaed his Wages a as 4 Security for Mo- cr . the pes 97 
ney, and died indebted to other Perſons, it was held that this Aſ- A. Aprgeerr NE a man, / 
ſignment ſpecifically bound the Wages, and axe Bog Money ſecured e voto ot ler hh c 
982 1 be, Bag e e og: N. Miet. 707. ee Hebe, ee. 
rouch and Martin, 2 Vern. 59 5. 
8. An Adminiſtrator de =" nn of the Coguſte * a $tatute, he Coo 72 "uy bw” Coreg 
had agreed with the Conuſor to aſſign it in Conſideration of a Sum fcb. ene 44.390 
of Money, which, upon the faid, Agreement, the Conuſor had co- 
venanted to pay him, his Executors or Adminiſtrators, and then the 
Adminiſtrator died; and the Court decreed the Money to be paid 
to the Executor of the Adminiſtrator, and not to the Adminiſtrator 
de bonts non, although. before the Extent i it couſd not be aſſigned at 
Law. 2 Vent. 362. The Reporter adds a Note, That there were 
no Debt appearing, of the firſt. Inteſtate's : If =o had been Debts, 


it would. have aeg to the ee 45 7 uur. I Kol. 


Aab: 
9. A Man by his Will gives 3 y > of 300% to a Fems Co. Ci Ee. Reg. 


'vert, without creating, any ſeparate." N of it for her Benefit, and * 
this Legacy was made payable out of a Reverfion of Lands ex 
tant on an Eſtate for Life; the 2 ſome Time after —— an 


figgment, ef Legacy, to, e i fang 8 
KA Ges; after by his 255 £ f ide 
Legac b Taban Lin like! Mfaßtker yh 17 W 5 81 Thil- 
Hin e His Wife Excomrixatgd dies] He Estate Ran ife 
drops, and the Widow applies to the Executor of the, fiſt,” 
for her 300/. Legacy; and thereupon ſhe and the Executor Loe bs 

an Agreement, that ſhe ſhould accept 200 J. only, in full of her ſaid 
Igler, and accordingly the 200 l. was paid, anch ſhe gave a Rejeate 
for the Whole Logacy v and it appearing; in the Cave, that ſhie had 
Notice both of the: Wilſiand Affigutmeint, and that ſhe gave no Man- 
ner of Notice of it to the. — the Court deoreed, that às the 
Huſband had made goodAfHRH ent of it in Equity (thoug has a Choſe 7 
in A10'it' was. not aſſignable by Law) that theHhodld;be anſwer- 

able to the Chiſdren or the row” _ had receivod i but ag tothe 


eee 100/. 


— — — — 1 
4 yy * „„ — 3 * * 


Aenne nts nds Arey, 


- _ — — — — 


160k which the-Exetutor had draw. her in ito.geleaſe, «he hilf 
ſhould be chargeable, he being «thereby no Ways inn ted, Hinte be 
ought at firſt to have a whale Legacynoand thaugh.this 

gay was .chargef oh a Reverſion; which Was not an imme — 
Fubd for the galſing of it; yet being given to the Wile in preſents, 
when the Fund comes in, it ſhall carry Intereſt, from the Teſtator's 
Death, whielr muſt. likewiſe go to Children. Mich. /. Akin 
and -Dawheny; But of what Things of the Wife's may the ith 

Ae 5e, and auf A.. ville Title Baron and Feme. Dr gi bon 
1126, A. poſſeſſed of a Term, ſettles it in Truſt to the Uſe; of rg 
Fand his * Wife for Life, Remainder; to the Uſe of ſuch Iſſue of 
the Huſband and Wife, as he ſhould by Will appoint; he by Will 
ſceettles it on B. his Son, Who in the Lifetime of his Mother. aſſigns 
andtrxeleaſts it to C. to whom the Truſtees likewiſe aſſign their In- 
tereſt; and it-was. held by the Court, with — the Judges, 
chat though Grant of a future Poſſibility is not, good in Law, yet 
(a) If there be à Poſſibility of a [Truſt in Equity may be (a good; and that it was 
a Deviſe of a the rather ſo in this Caſe, becauſe the Tau Jagd! int: car. A 


— PU a 


Term to A. for 1 

Life, Remain. Marmeſiry and Tanfield, 1 Ghan, Rep. 29. e ohh 
der to B. B. cannot in the 'Life-time of A. as bi mb bein bu Pole 10 C. 7. ING 
pet's Cale, 1 Si, 188, 8. P. . . Tal 957 2 40752 of - old is $ hat: 17 ö 1 Del 9 7991 


bobs Where any eben has the Truſt of 4 Pblttbilep in Rider 
ofa Term; he has Power to declare, and make a-Diſpoſition'of the 
Truſt of ſuch Poſſibility, agreed by Counſel. 1 Cant CHB. 
12. Ceſtuy que Ju of a Term, upon his Wife's Joihi Wich him 
mea Sale of Part of her Joititure, directe, that after Nis and his 
MWife's Death, His Truſtees fhowld aflign the reſt of the Term tõ his 
Wife's Daughter, wheti ſhe fall attam the Age of twentyr hej or 
de marricd; th Daughter mätries, and ſhe and het Huſbatd affgn 
their Intereſt in the Term, in the Life-time of! Ceſay que Fri and 
His Wife; arid Via Quieſtion was, whether ſuch A Poffibility could be 
alfigned; and 25 r Ld. K. It is a 'Notion that has obtained at LAW, 
chat a Poflibiſity chnnot be aſſigped; yet if it were Fes gulegro, 
there is no Resi for it; yet the Rule of IL muſt be the Rule 
bete, for #quitas Sequitur Legem; and he diſmiſſed the Plaintiff's 
8 55 = bei without ws. 
Freeman and 'hojnas, Mich 4506: 2 Vern. 563. hit 318% 
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1 IF 4 lens to B. 88 cence: for: Veins; rendering. Rent, 
and B. affigns to C. and C for valuable ConGderation; afſigns.to 

. Who had: nd Notice of the Rent, H. ſhiall not eharge D. with 
the Rent, for the Contract Was 1Peofondl,: as an Caſe fs ALeaſe af. 
a Fair, Se. and Aqurtus.' ſequitar: Lagen, eſpecially When 4h& A 
2 is a Purthaſtr for valuable >Confideration, - without Natice. 
Ach: 16 56. James and 9 Hard. 88. But if he had been a 


Io; Purchaſer, 


„ K A Ts AE 5 


Y 
4 
* 
<1 
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without tendering the Ar 
Bad iy art 


— * 1 . 


Aſſignment and Privity. _ 


jp 4a. a. 


Purchaſer, with Notice, he would | have been liable in Equity during 
his f though there was no Privity. Vide 2 Lern. 423. ; 

The Plaintiff demands, by his Bill, fix Years Rent Arrear, due > oe. Ls 
So the Detencant, and incur 1. the Time that he, the 


Plaintiff, was of Exon ; i Defendant-pleids\that whilſt he 
was Biſhop ef Een he tendered him t | vs ch he refuſed, 


having a Mind to impeach his Leaſe, and that he being now tran(- 
lated, is not intitled * the 5 2 in Law or Equity, Ld, () But pu 
an, Wa Flea 9 l ky 3 of | rota 
115 105 e chef cre 475 d Debt might 
on 5 ity 655 2. He of Sarum an I, on 42 
2 2 12 2 1 5 1 "arch 
If an Aſſignee of a ee ns it over, vie Wil 
him to pay the Rent which ag el ors Mis 112 


| the Privity of Eſtate was.deſtroytAlint ) e — 2 that (3) An Af. 


if ſignee cannot, 


by aſſigning 
Shove Sade a Oe e his Intereſt, 


0 Ka, f oh 7 J 65 5. diſchargehim- 


ſelf of the Rent 
4 Sn Ml oe ee 


then be js able in an Action of 
Rent due before the Aſſignment. 
1 Salk, 81. But or Rent which became due 1 the Af — dot liable; though he does not give 
Notice of the Aſſignment. 1 Sa/k. 81. 2 Vent. 228. more Hee Teil, T.., eee. 


oo 
4 Gow vert e Ab. 


N SPP f 7 Of") of the Nay an? bis 4101 


n 
— in this oi : 112 1 917 17 755 Wl 


4. If a Leſſec of a College makes an Under-Leale, ang covenants / FO -. 
V 1 hi 7 7 Ac J a further u ge P3454 2 
Term of — Vears to his — ad be renews the Tek, but 2. 7% elnart . ge I Sev 
inſtead +, adding the three lee he aſſigns it to J. S. F. . baving 17hl be, ine ,. e. 
Notice of the Coven 77 Will. be 22 53 Years. De- g-, Lhe cave of fees. 
creed. Eafter 125 Y 2 pla tho ry, Kep. Temp. From . 2 
Finch 212. n.. e.. 7 6 
det A. Nin tas a Leaſe dor three Years, anf in Conſſdqgatien ) 
| > ec's laying gut 100/. in Improvements, coxcaants t rant ©9#--2599 « 
a EF eaſe at the End of, the Ferm, at the ſamæ Rent; th Eur- 
of the Inherit cx ſhall make good this Covenant: Mich: 703. 
Ricker by and Sydenham, 2 Verma 47. bu, Ng Eu 
If a Leſſee for Years, with Coyenants to repair” afligns i 12 5 ö. 
os of Martgage, and F. S. never enters, Equity wil not Som- 
15 Bim to repair, tho he had the whole Intereſt in him; and: the' it 
was his own Folly to take an Aſſignment of the whole Term, when 
he ſhould have taken a derivative Leaſe, by Which Meanb he Would 
not. he: Juble at Lay, Tin. 1692, Sparkes and Smith, 2 4 Fern. A 
b 4 2 Vern. yd here ſuch,an Aſſignee, tho he never entexed,, © 
and Rad loſt his Mortgage-Money, was by Law;compelled to pay, che 1 
Rent 117 5 aving, ſued in Equity, could have no Re ef. . 193161 85 PvP 
ee for Years, who | is boung by Ccenent to” repair 


ke 9 Fo Truſt for S. and — Leſſee is dead, and 
the ſſes out epait; yet dhe Leſſor mall hot compel F S. 
in Equity to repair, unlels che Executors of the. firſt Leſſee, Xs ay 
ſolyentz for tho the N of Eſtate is deſtroyed in Law, yet he 

Wall not have Recdur(e'to this Remedy, whilſt he has any left againſt 

the Executors. of the rſt Leſſee. Mich. 1682. Goddard 1 5 

2 Vern. 1 T4 06 220], Ot.” ; 
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F two ſubmit” themſelves to the Abi of Teo 
Controvetſies, La quod, e. de priemiſts, Walle 


0 this hall not be made good in: a Court of Equity. N a 
and Biſs, adjudged 7 Fac. in B. R. and a Prohibition 'gr 


Tounail of 2571 Rol. Abr. 35. Py 3 0 
2. 80 if the Award. differs from the Lubraiſot it hl bang wel! 


void) in Equity as at Law. 1 Chan, 0. 186. Rep. "Temp. Finch 141, 
8. FP. N 10 1837 1 5481 01 LI #O- eifl 
fa) The Di- 37 If the Saber on to an Award be (a) conditional ith Gill 21 an 


llinftionwhich Award be made . & "ſuper f „ Sc, there, if the Awuütd 
has obtained not f the Whole, ttt ” void; » bu W: the Sobmiſion be got come [- 


ith reſpect 
* . tional: as afoteſald, then though the Awärd Be but of Part of 


Submilions, 1s Matter referred; It i 860d for 1d much as it Fttles, though'ir it [Gives 


miſſion does in other Things a at karge * Per Lord Maynard; 2 Peri 1 | 09, > it 


eneral ſet 52 Dt: 3:3 £4 23! — 1117 ſ wat 6 * 111111 Ot 32. I 12 Ing 22 een 


rth all the Matters" im Controverſy, ris avi 2xſpecial ſpecial Conc 1 fk, that e e mak oft 


the ſaid Matters; in Which 9200 en held neceſſary ry ta ak een 0 fo ann ie ticu 
lars en „„ Gro: Flix. 8 t if chere be no merati6n; nor ſpecial dach dhe 


Award may bezgoodg though it make a End 4 Part of theiMarters only, T Ad. 2255 — _— 97 15 
And ſince the Courts of Jaw and Fquity 0G gr Tan a” Nice, in the Conſlruction e Ait As 
now agreed to be à 1 Rule i are 1. 6r laid to be ge & Japer prom: fi, _ 

Words uſed in them. he in their Nature mobe e and ſo extenſive to Things in the 


Submiſlion ; yet it ſhall be intended, that there was no other Matter between the Parties for t them to lay hold 


on, but what was ſubmitted, if the contrary be not ſhewn ; ſo e converſo, If the Words are more narrow and 
leſs comprehenſive than to take in all the Matter of Submiſſion ; yet it ſhall be intended, that no more was in 
Controverſy than what the Words naturally comprehend, if the contrary be not likewiſe ſhewn. 6 Med 232. 
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(B) The Parties to the Submiſſion. 


and F. S. one of the Parties, ſignifies his Conſent by ſigning a . 2 


Paper to that Purpoſe, ſo that the Award be made at a certain Day 1207. 2. 8. C. 
therein limited, and no Award is then made; but afterwards the * m. 154. 
Court, in the Preſence of all the Parties (except J S. who was ab- 
ſent) but his Solicitor conſenting on his Behalf, refer it back to J. M. 
but not finally to determine, who made an Award; and it was re- 
ſolved, that the Solicitor's Conſent. ſhould not bind his Client; tho 
it was objected and admitted, that an (a) Attorney's Aſſent to a Re- (%) y;4.18alti 
ference on Behalf of his Client ſhould bind him at Law. Colwell 70. And who 
and Child, 1 Chan. Ca. 86, ARK oj 
others Submiſſions, wide 1 Rol. Abr. 268. March 111. Stile 351. 3 Lev. 17. If one Partner, on Behalf of 


himſelf and the other Partner, ſubmits, Qc. though the Partner that did not ſubmit is not bound, yet he who 
ſubmitted ſhall perform the Award. 2 Med. 227. 


2. If A. and B. Executors of J. S. on the one Part, and C. his 
Widow, on the other Part, ſubmit to Arbitration, the Arbitrators 
may make an Award, not only of Matters in Difference between 
A. and B. jointly, or A, and B. ſeparately, and C. but alſo of Mat- 
ters between A. and B. provided they have Knowledge of the whole 
Fact, and all the Parties intereſted are before them. Carter and 
Carter, 1 Vern. 259. 


* all the Parties to the Suit conſent to refer the Matter to J. M. Chan. Rep. 


(C) The Arbitratozs o2 Umpire; and herein 
of the Commencement, Determination and 
Revocation of their Autho:tty. 


1. IF the Submiſſion to an Award be, ſo as the Arbitrators make 
their Award at or upon the 27th of March then next; and if 
the Arbitrators make no Award then, if the Umpire make his Um- 
pirage on the ſame Day; the Umpire cannot make his Umpirage on 
the ſame (5) Day, though the Arbitrators diſagree, for they have all (5) If there be 


that Day to make their Award. 2 Vern. 100. A2 a Submiſſion 
to Two, ſo as 


they make their Award before Mid/ummer ; and if they cannot agree, then to ſuch Umpire as they chuſe, ſo 
as he makes his Umpirage before Mid/ummer z and an Umpire is choſe accordingly, this is good, and fo will 
his Umpirage be, if made; becauſe the Arbitrators had determined their Power before by chuſing an Umpire; 
but if the Umpire be named in the Submiſſion, he cannot make his Umpirage before the Time given to the 
Arbitrators to make their Award in be expired. Per Holt C. J. 1 Salk. 71, 72. But for this wide Cro. Car. 263. 
Raym. 206. 1 Lutw. 544. 2 Mod. 169. 2 Vent. 116. 1 Salk. 70. 


2. If by the Submiſſion the Arbitrators have Power to chuſe an 
Umpire, and they not agreeing, throw Croſs and Pile which of 
them ſhould name the Perſon ; and the Umpire thus choſen makes 
his Umpirage ; the Court will ſet it aſide. 2 Vern. 485. 

3- If the Parties in Court ſign an Order, by Conſent, to refer their 
Matters to Arbitrators finally to determine, and their Award to be 
final, and ſtand ratified by Decree, without any Appeal ; yet one of 

O the 


ER c 


50 Award and Arbitrament. 


(a) ASubmiſ- the Parties may (a) revoke this Submiſſion ; but in ſuch Caſe the 
fon to an A. Court will grant an Attachment againſt him. Hide and Petit, 
ward by Bond 5 CI IT TY SES To : # 7 1 
may be coun- I Chan. Ca. 18 5. 9 E : 8 S 


termanded b | 1 7 
Deed, ſuch 113 in their own Nature being revokable, as a Letter of Attorney, c. though made irre- 


yokable by expreſs Words ; but in ſuch Caſe the Bond is forfeited ; but if it had been without Obligation, 
one 9 and forfeit nothing: Ex zuda Submiſſione non oritur Aio. 8 C. 82. CE + 


Che 
> BK 


O) The Award, fox what Cauſes tet afide. 


. PON a Submiſſion, by Conſent and Order of Court, an 

Award was made, that a Bond ſhould be given by the 
Guardian, that the Infant at his full Age ſhould convey the Lands 
in Queſtion ; and Nottingham L. C. held, That when the Parties 
themſelves chuſe their own Judges, this Court will not relieve againſt 
the Award, unleſs it be in Caſe of Corruption, Exceeding Authority, 
and the like; but when there is a Reference by Order of this Court, 
and the Award appears unequitable, the Court will not decree it ; 
and in this Caſe, it being unreaſonable that the Guardian ſhould give 
ſuch a Bond, for the Infant may die, or if he live to Age, may 
refuſe to convey, and therefore would not decree it; and he ſaid 
further, that he would never decree an Award to bind an Infant. 
Trin. 28 Car. 2. Cavendiſh and ———, 1 Chan, Ca. 279. 

2. If the Arbitrators award a Thing impoſſible, or repugnant, to 
be done, the Award ſhall be ſet aſide. Vide 1 Chan, Ca. 87. 

3. The Plaintiff called the Defendant, who was a Butcher, Bank- 
rupt Knave, which being ſubmitted to Refercnce, the Arbitrators 
gave him 495 J. to repair his Honour (as they called it in the Award) 
and the Court thought the Damage too exceſſive, and ſet aſide the 
Award, but directed a Trial at Law; and the Jury gave him 101. 
Butcher of Croydon's Caſe, 3 Chan. Rep. 56. 2-Vern. 251, S. C. cited; 
where it is ſaid, that the Court did not ſet aſide the Award barely 
for exceſſive Damages, but becauſe it appeared that one of the Refe- 
rees was the Butcher's Couſin. i 

4. If Tenant for Life commits Waſte to the Value of 380 J. and 
his Eſtate is but 70 J. per Ann. and an Action of Waſte is brought 
againſt him by him in Remainder, and it is ſubmitted to a Reference 
by Rule of Court; but before an Award made, the Tenant for Life 
repairs the Places waſted to 40/. and forbids the Arbitrators, and 
likewiſe the Umpire, to proceed in making any Award ; but not- 
withſtanding the Umpire awards the Party 380/. Yet the Court 
will not ſet aſide the Award, there appearing no Fraud or Colluſion 
in the Matter, Paſc. 1683. Brown and Brown, 1 Vern. 157. Al- 
though it was objected, that 380/. was near the Value of an Eſtate 
for Life of 7ol. per Ann. 


5. It the Arbitrators appear to have an Intereſt in the Cargo 


touching which the Award is made, and therefore put too great a 

Value thereon ; and in five Days after the Award made the Money 

awarded is attached by the Arbitrators for Debts owing to them; the 

Court will ſet aſide the Award. Hz. 1691. Earle and Stocker 

2 Vern. 251. ; 

6. If a Submiſſion is to three Arbitrators, or any two of them, 
and two of them by Fraud or Force will exclude the other, that 

alone 
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Award and Arbitrament, CI 
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PR gs — 


alone is ſufficient to vitiate the Award; or if they have private Meet- 
ings, and admit of one of the Parties, but give no Notice to the other, 
and ſuffer the Party's Attorney, whom they admitted, to draw up the 
Award, ſuch Award ſhall be ſet aſide for Partiality and Unfairneſs. 
Mich. 170 5. Burton and Knight,, 2 Vern. 514. - 

7. If it appears that the Arbſtrators went upon a plain Miſtake, 
eithex, as to the Law, or in a Matter of Fact, the ſame is an Error 
appearing in the Body of the Award, and ſufficient to ſet it aſide. 
2 Vern. 705. But the Plaintiff ailing» to make out his Caſe by 

24 


* 


Proof, his Bill was diſmifſed. - / * © - | 
8. The Plaintiff and Defendant had ſubmitted to an Arbitrament 

by Bond; and an Award was made, not binding by Form of Law, 

by which the Plaintiff was to pay the Defendant 9007.” and to ſeal a 

Releaſe to the Defendant ; and the Defendant was to aſſign ſeveral 

Securities he had from the Plaintiff. The Plaintiff fold ſome Lands 

to raiſe the gol. expecting the Detendant would receive it; and he 

gave him Intimation he would, and tendered him the goo/. and a 

Releaſe executed by the Plaintiff; and though there was no-other a 

Execution on the Plaintiff's Part of the Award; and though the 

Award was extrajudicial, and not good in Strictneſs of Law; yet 

-Ld. Chan. decreed it ſhould. be performed in Specie. Paſc. 1687. 

Norton and Maſcal, 2 Vern. 24. | 
* 9. But where à Bill was exhibited to have an Execution of an 

Award, which was performed by neither Party; and the Defendant 

demurred, becauſe there was no Precedent that a Coyrt of Equity 

had ever carried ſuch Awards into Exegution ande the Demurrer 

was allowed: Mich. 1704. at the Rolls, B:/Lop and Webſter, 


(k) Concerning Submifſions and Awards 
made purſuant to a Rule of Court. 


1. IF an Award is made a Rule of Court, according to a Submiſſion Pr. in Chan. 
for that Purpoſe, and an Attachment is taken out for not obey- 223, S. C. 

ing the Award, and then the Party dies againſt whom the Attach- 

ment iſſues; the (a) Act of Parliament directing it to be carried on (a) By the 

by Attachment, as is done in other Courts, for diſobeying a Rule of 9& 197 3. 

Court; by the Death of the Party the Attachment is gone, and the 1 


Remedy loſt, Mich. 1703. Webſter and Biſhop, 2 Vern. 444. agree, that 
| | their Submiſ- 

fion to the Award, or Umpirage of any Perſon or Perſons, ſhall be made a Rule of any of his Majeſty's Courts 
of Record, and may inſert ſuch their Agreement in the Conditien of their Bond, c. and a Rule of Court ſhall 
thereupon be made, that the Parties ſhall be concluded by ſuch Arbitrament or Umpirage; and in Caſe of 
Diſobedience thereto, the Party neglecting or refuſing ſhall be ſubject to all the Penalties of contemning a 
Rule of Court, unleſs it appears on Oath, that ſuch Award was corruptly and unduly procured; in which 
Caſe it ſhall be ſet aſide by any Court of Law or Equity, &c. Provided that this Statute ſhall extend only 
to ſuch Matters for which there is no Remedy, but by Perſonal Action or Suit in Equity. | 


2. If an Award is made purſuant to an Order of Court, the Party 
ought firſt to move the Court to confirm the Award, as is done upon 
a Maſter's Report, and either Side is at Liberty to except to it. 
I Vern. 469. | 

3. If there be a Submiſſion to a Reference by Order of Court, and 
the Award to be made to be confirmed by the Decree of the Court, 
without Appeal or Exceptioa ; yet Exceptions to the Award will be 
admitted; ruled upon Debate. 2 Vern. log. 
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-+/(B) What ſhall be deemed the Bankrupt's Eſtate, oꝛ ſuch an 
»/ 74 Intereſt in him as the Commiſſioners may allign. 


3 3 e Who may be allowed to come in as Creditoꝛs. 
of gel fel i OD) Who are obliged to come in as Credito ss. 
. o hl rey | Vide Foo or At. Al, 2.50 
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He geben Ae Lor PZ a BRA Corr FUL of £9 Tex ve - 
Tem anc n Ee 7 condo HE Granting a Commiſſion of Bankruptcy is not a 
of The bum, 2 Matter diſcretionary, but de Jure; for though the 
SON TONE IVY, Words of the Act of Faclament are, That the Chan- 

: #4 Se ee cellor may grant, yet that may was in Effect muſt, Per 
Sender He we cc, North Ld. K. Alderman Backwell's Caſe, 1 Vern. 152, And ſo he 


faid it had been reſolved by all the Judges. 

2. But though the Granting a Commiſſion be ex Offcto, yet it 
muſt be at the Requeſt of Perſons intereſted ; for if twenty ſwear 
that F. S. is a Bankrupt, yet a Commiſſion cannot be awarded with- 

- (a) But per out a Petition for that Purpoſe. Per North Ld. K. (a) Backwell's 
Halt C. J. If Caſe, 2 Chan. Ca. 191. 


a Man con- | 
tracts a Debt while he is a Dealer, and after leaves off Trade, and then commits an Act of Bankruptcy, th 

none of his Creditors becoming ſo ſince he left off Trade, can ſue out a Commiſſion ; but if thoſe who were 
his Creditors before he left off Trade ſue out a Commiſſion, the other Creditors may come in and join. 
Hil. 9 V. 3. Meggott and Mills, Ca. in B. R. Temp. W. 3. 159. Vide Lord Raym, Rep. 287, S. C. and S. P. 


* 


Lee 44, 3- If all the Creditors, who petitioned for a Commiſſion, ſhould 
Mie _ We nog N 72 to have it diſcharged or aided, it may be granted, 1 Vern. 
* Aro bow of $70 Wo m4 209. Per Jefferies Ld. Chan. And if other Creditors, who were not 
uu Core wieder e Petitioners, ſhould pray a Renewal of the Commiſſion, or a Revo- 
SED: 243: __ of _ Superſedeas ; Q if it may not be granted, eſpecially if 

„ the Super ſedeas was within four Months after the Granting the Com- 
45 90 75 Vick N he, 45 miſt, 2 2 Chan. Ca. 192, 193. 1 Vern. 208. n 
Et Font + Vote Gref, Ss 4. If a Commiſſion is granted, and the Bankrupt dies, yet the 
for o Why! ab a Commiſſioners may proceed. 2 Chan. Ca. 193. 
fe en vol int fe Trane 5. If the King dies the Commiſſion abates, but a new Commiſ- 
of firs lente, , the ce ſion may be taken out, and the Commiſſioners ſhall proceed from. 
BE Ale Corres where they left off, 2 Chan. Ca. 193. 
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6. If a Creditor offers Proof of his Debt to the Commiſſioners, t Where ce, dba TAE 


rol 
| hear the Proof, and give Order therein; though he ſaid at firſt, that H ebe. FAog en, n, 
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7. If one is examined by the Commiſſioners touching the Bank- Ac eee, He pour th 
rupt's Eſtate; yet he may be re-examined in Chancery. 1 Chan, Come PEE Hs Some +, 
Ca. 73. 7 | | * "ps af. Bd: | 

8. If the Commiſſioners make a fraudulent Diſtribution of the 8 . i ied 
Bankrupt's Eſtate, it may be ſet aſide in Chancery, even on a Petition. 3 Mer age. LF Ce 
Per Trevor and Hutchins Lds; Commiſſ. 2 Vern. 162. ot 244, e, e a 0" 
9. But it ſeerrs a Diſtribution by the Commiſſioners among the he, ed. Fo The Cort, rote 
Creditors, upon a ſuppoſed Value of the Bankrupt's Real Eſtate, rc, uc . La e. 
where the Commiſſioners had no Money to diſtribute, is not fraudu- (Z/,,,,--2-,. e e . 2 Wo. 
lent, and not to be ſet aſide. Vide 2 Derm, I 555 9 5 . of 
| ger, 7 Pp lg the One n "Dau 


(B) What chall be deemed the Bankrupt's pod tent Fo els 


Eſtate, oz ſuch an Jntereſt in him as the G. 2 
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miſſioners aſſign this Covenant, the Aſſignee cannot have any Relief 9; 15 He ee 7 [1178 084 114 
againſt the Leſſor: Adjudged upon a Reference to J. Windham and . 
B. Turner ; and the Bill of the Aſſignee diſmiſſed accordingly. Hil. 222 eg 
71 ; | 1 Fe . . _—— — ol 
17 Car. 2. Drake and The Mayor of Exeter, 1 Chan. Ca. 71. 2 Vern. 7 4 ; "a 
97, S. C. cited per Cur”, as ſo adjudged, Pl. 89. Vide alſo 2 Vern. 1 4 m— any #6 She mae. 
I94, Pl. 176. N 1 XI ty. — r 2 eue, A 
2. But the Commiſſioners may aſſign an Equity of Redemption. ep ears Z ID Hens ay 
1 Chan. Ca. 71. 2 Vern. 97, S. P. cited per Cur',. and ſays, that 17 est C as He, Aal + oa 
vas for ſome Time doubted, the Clauſe in the Statute being, that the 47 ea, fe roma eee, a 
Aſſignee may perform Conditions not broken, and Conditions per- V & dee, ery , Fe a 
formable. Weed | ; ; 1 Dees, 7 7 2 | 
3. If A. deviſes 8ool. to be inveſted in Land, for the Benefit of Aar, Actor Lice of 
the Wife of J. S. for her Life, and afterwards for her Children; 63: PY 4 | 
and the Intereſt of the Money in the mean Time to go to ſuch Per 
ſons as ought to receive the Profits, and J. S. becomes a Bankrupt, 
the Intereſt of this 800/. ſhall not be liable to the Bankruptcy, this 


intended the Wife, and given to her by her Relation, Paſc. 1689. 
Vandenanker and Deſbrough, 2 Vern. 96. | 

4. If the Father, on his Son's Marriage, covenants during his 
Life to pay his Son 15 J. per Ann. and the Son, becomes a Bankrupt, | 
his Creditors ſhall not have the Benefit of this Agreement. Mich. 
1690. Moyſes and Little, 2 Vern. 194. ; | 

5. But if a Father deviſes a Legacy of 600/. to his Son, payable 
at Twenty-one, and the Son obtains a Decree for it, and 637/. is 
reported due; but before the Money is paid, the Son becomes a 
Bankrupt ; yet the Commiſſioners may aflign the Legacy and Benefit 
of the Decree; ruled upon a Demurrer. Hil. 1701. Toulſon and 
Grout, 2 Vern, 432. 


P *6, A 
Ae, 00 Car V 1 ö 
Pp | 


jj AL . Tre ale Cow & ov fr 
> * 5 » | 25 
ber. 4 74 d . | 
: . of OH 17, 99. 72 
£4 O & A. Cl Ter HA, 


4 £7 A 5 
* , r. C A 


T C1703 CD; 


. FT . - 
2 


11 
. 


* 
('B ie. — | 
” E 77 - 4 - q 2— 
2 e —— 
F A FF & £4 e £429: 237 72g © * i 


/ 


K Ot th Pg i ; f 
OP FE | 2 
SEC,/7, af Le 929922 gr 
"a /? 2 J : | 
SS P> +1 AS . $o7e ore 


2 eber g. 974 4 2 4. 6e 


„ —— 2 ara0 fs Dirac 
gi Bf: B'S F.. 95 . e r. race P07 for Terre — AZ muß A 137 094 Oi es ex ger. | 
rat for DUO Pie All 07 7 he ; Le fra | 4 

D 20: Mr He 4 343-1702 . Corte tcl 43.39 ownigt Cor? Þ Corti frcaite ClneD Pig 7 
n 1449 £4 auer eng CE Le Cre Le cee ne Corte, Ze eee, CCC hoe? ZH pre CofE rt fs 1 


1 


which they diſallow, and Diſtribution is not made, Ld. Chan. will V e ett , 


it was fit to leave it to the Courſe. the Statute had provided. 1 Chan. Se , e , d. rde, e 
Ca. 27 5+ Cor?” to . ds Hug Carnet. 


his Leaſe, and the Leſſee becomes a Bankrupt, and the Com- — — s Lice See. 2 


not being any Truſt created by the Bankrupt, but a Maintenance A 
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EY Bankrupt. 
| EC Le. e +. * 6, A Man had deviſed Lands, which were in Mortgage, to be 
| 78 84 * pp ee, and tlie Surplus of the Money to be paid to his Daughter; the 
. WW , ue, Daughter married a Man, who ſoon after became a Bank t; and 
EE 46h, AA wy ae 1647 the Commiſſioners aſſigned this Intereſt of the Wife's; the uſband 
e 8 Fran ve ied, and the Aſſignees brought this Bill againſt the Wife and Tru- 
4 ge ſtees, to have the Land ſold, and the Surplus of the Money paid to 
ate e, Aue daceavc e, e them; but the Court would not aſſiſt in ſtripping the Wife (who 
8 HPP" con | was wholly unprovided for) of this Intereſt, but diſmiſſed the Bill, 

8 Mich. 1698. at the _ Parker and Dykes. 1 
fog le graue ill. Rep. . A Legacy of 1000/. was given to one after the Death of her 
2 2 Are 3528 2 8 <P ſhould attain the Age of twenty-one Years; and 
t, loave t lag r — 8 the Defendant was appointed Truſtee for the Raiſing and Payment 
Jeet beer, e, miſſed without thereof out of certain Lands; the Legatee was drawn into an impro- 
WY A hora hb bebe, int 2 _— vident Match with one, who ſoon after became a Bankrupt, and the 
of PBgete ag Steed wereCrediors Commiſſioners aſſigned all his Effects, and gave him a Certificate of 
He hed on few . Vide Gilb. Eg. his Conformity; and the Aſſignees brought a Bill againſt the Tru- 
5 n ſtee for this 1000. who inſiſted, that the Aſſignees could be in no 
1 2 better Condition than the Huſband ; and that if wv mags Plaintiff he 
| „ could not prevail, without making a ſuitable Proviſion on his Wife; 
Kue 7 foe Pool and that this Legacy being liable fo a double Contingency, v/z. the 
Death of the Mother, and the Legatee's arriving at the Age of 
twenty-one Years, at the Time of the Bankruptcy, was not ſuch. 
| an Intereſt as could be aſſigned : The Court held, that though both 
Contingencies have ſince happened; yet thoſe being ſince the Aſ- 
* fſignment of the Bankrupt's Eſtate, and ſince a Certificate of his 
having conformed himſelf in every Thing to the Acts, he was now 
diſcharged as a Bankrupt; and this Portion could not paſs without 
® te, Halls a new Aſſignment, which the Commiſſioners could not make, their 
e Commiſſion being determined, and ſo diſmiſſed the Bill. Micb. 1717. 
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LAle ken, af ee 2 e | 
—_— TN = Who may be allowed to come in as Cre⸗ 
We e . bree, e, e 
cee. Ti. ; Ae 4 Sued. 2 Saus 7 
,L of the Tiers roomy Th, F one lends Money to a Bankrupt, after a Commiffion ſued ou 
. the jimwrs huge ot , * _ but rr 2 * of 2 he cannot come 
a WE! in under the Statute as a Creditor : By two Lords Commiſſioners 
= #4 6 EW 1 . Kalbe gainſt one. 2 Fern. 150. A Debt voluntarily paid a Bankrupt 
12 „ ſhall be paid over again; ſecus if recovered by due Courſe of Law. 
e eee . eme, 1 Vern, 94. But for this vide Title Notice. 
= 4 7659 + {9,3 , 2. A. on his Marriage gives a Bond to leave his Wife 500 J. or a 
an, ine tif; herd i hird of his Perſonal Eſtate, at her Election A. becomes a Bank- 
rupt; and it was decreed, that the Wife ſhould come in as a Cre- 
ditor on her Bond; and what ſhall be paid in reſpect thereof, to be 
Put out to Intereſt, which is to be received by the Creditors during 
the Bankrupt's Life, and the Principal to be paid the Wife, if ſhe 
ſurvives him. Trin. 17 10. Holland and Calli ford, 2 Vern, 662. 
2 Will. Ry. 3. But where a Bond was given by the Huſband, for Payment 
1 457. 8. C. of a Sum of Money to his Wife, in caſe ſhe ſurvived him, and the 
8: e Are Huſband after became a Bankrupt: And per Ld, Chan. there can be 
| nothing ſtopped, by way of Dividend, out of the Bankrupt's Eſtate, 
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Bankrupt. 55 
— — — — — — FENIEEITT — —— ; 
to anſwer this contingent Debt or Demand, when it happens; but 43 {41,7 1.36 due, 57021199 
where a Bottomree-Bond was entered into, and the Ship returned cc At. 1-7 4 (Hoy ue, Ke, rome 
ſafe before the Dividend actually made, they were let into a Share of g etnies? & Me JB oned oy, fear” 
that Dividend, though the Bond was contingent at firſt, becauſe the rent & ho wg ache. UT Hor 
Contingency was then at an End. Mich. 1728. Ex parte Chawelt He herbe ep1getivel ons fer ons 
VV ad er Cs cf fe ee OT 
A. and B. enter into Partnerſhip, and by Indentute of Copart- 9 HF” 
nerſhip apree, that all ſuch Debts 3 be owing on the Finn e e Fee, 3 * 
Account, ſhould be paid out of the Joint- Stock, and that the Joint- ne . f cee e, geen er, ma ot 
Stock ſhould not be charged with the private or particular Debts of beser, Pr goprevole be, ag He 
either of the ſaid Partners, A. and B became Bankrupts, and a, / ui u fit not Ho com? 
Point-Commiſſion was taken out againſt them; and the Commiſ- „ A, a, uu ufer 
ſioners having aſſigned all their Eſtate to the Creditors vn the Joint- 3 . eee oer 
Stock; J. S. who was a ſeparate Creditor to one of them, brought . o uu, God ket lectured 
his Bill to be admitted into a Share; and it was declared by the He fen , Ortho Agatt come 
Court, that the Eſtate belonging to the Joint-Trade, as alſo the / A. eu t ee. 
28 $a rt tt / bs py 
Debts due from the ſame, ought to be divided into Moieties, and 9 . 
that each Moiety of the Eſtate ought to be charged, in the firſt “ π eee, nh A 
Place, with a Moiety of the Joint-Debts ; and if there be enough --7 FAR ute, Cur? fe. 
to pay all the Debts belonging to the Joint-Trade, with an Overplus, 89% came e ane, feel? of eo 
then ſuch Overplus ought to be. applied to pay particular Debts of Jf Tore omg en c- gedit of Mee 
each Partner ; but if ſufficient ſhall not appear to pay all the Joint- MPT „ 
Debts; and if either of the Partners ſhall pay more than a Moiety / . 1 th 
of the Joint-Debts, then ſuch Partner is to come in before the Com- ©?” +27 947 ooo ect ere 
miſſioners, and be admitted as a Creditor for what he ſhall ſo pay 24. 2 , hein. cur. 
7 over and above his Moiety ; and decreed accordingly. 34 Car. 2. „ 77 pra rate dee, 
| us fc Lord Craven & al and Knight & al, 2 Chan, Rep. 226. 2 Chan. Ca. 
W427 139, S. C. Lord Craven and Widdows, Eaſter 35 Car. 2. and only - a 
4 there ſaid, that the ſeparate Creditor was admitted, notwithſtanding / gcrisse ©7 
=" the Agreement of the Parties. A Quzre is added, How'the ſeparate 
aa, Creditors could have other Title than thoſe under whom they claim? 
4 N. 5. A. B. and C. were Partners in the Trade of a Dry Salter; C. 
L Hin imbezles and waſtes the Joint-Stock, contracts private Debts, and F 
ud becomes a Bankrupt ; the Commiſſioners aſſign the Goods in Part- 27 "Hher: LI J 
ges nerſhip; on a Bill brought by the other Partners, they inſiſted to ; S ET 
„ have an Account, and the Goods fold, that out of the Produce of Hebe.“ 97 * 3 
4 7 the Goods, the Debts owing by the Joint-Trade might be paid in <7/%e,yeme #4 SOC-Hlardeorth 
4 the firſt Place; and that out of C's Share Satisfaction may be made i Pct $ aud As Kere 086 
for what C. waſled; and that the Aſſignees could be in no better aſfſe ele the Coge of 
than the Bankrupt himſelf, and were intitled only to what his third ©. OTE OE 
Part would amount unto clear, after Debts paid and Deductions for 
his Imbezlement; and the Court ſeemed to be of that Opinion, but //Z& a 
ſent it to a Maſter to take the Account and ſtate the Caſe. Juin. Ca # 4 N. GEN SEE 
1693. Richardſon and Goodwin, 2 Vern. 293. Lngr te Prot & of aft 11867 
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1 ; prove 
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6. A. and B. being Joint-Traders, à Commiſſion of Bankruptcy of A. ac Spank C le 
iſſued againſt them; their ſeparate Creditors now applied by Petition, JC f 
that they might be let in for their Debts, upon the reſpective ſepa- . 2 1 TED ; 
2 rate Eſtates of the Bankrupts, under that Joint-Commiſſion, the J, N. ee ca come ut cot 
0 ſeparate Eſtates being of ſmall Value, and would not bear the Charge 33 : 
; of taking out two new Commiſſions againſt them ſeparately ; and Exgite 4 2 29. Hhar Ae 


£ \ 
4 
S 
. 
25 


Ld. Chan. ordered them to be let in to prove their reſpective ſeparate [3 4 
Debts upon the Joint-Commiſſion, they paying Contribution to the 
Charge of it, and directed, as the Jaint or Partnerſhip Eſtate was in 

the firſt Place to be applied to pay the Joint or Partnerſhip Debts, ſo 


in 
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abe, eee, 5.4 56 Bankrupt. 

A,. py Fre PE ae, in like Manner the ſeparate Eſtate ſhould be in the firſt Place to pay 
fon yet. 450 uu, all the ſeparate Debts; and as ſeparate Creditors are not to be let in 

- e002" nete, Ei, the 258% upon the Joint-Eſtate, until all the Joint-Debts are firſt paid; ſo 

* ſor ir Vhe REG likewiſe the Creditors to the Partnerſhip ſhall not come in, for any 

Hine C eee 4; 44a: Deficiency of the Joint-Eſtate, upon the ſeparate Eſtate, until the 

erer, Au, Mau ge ſeparate Debts are firſt paid. Mich. 1715. Ex farte Crowder, 

. of eie wc. . e. 2 Vern. 706. | 

Half 2 of aur 746 — 


* | | 
5 2 „ wi ; 

e 1:74 1:26:44 (D) Who are obliged to come in as Creditors, 

OL Delt fore A . u. | ö e 
Cort? e yort SM og 3 A. IFA ſells Land to B. who afterwards becomes a Bankrupt, and 
for arte of (hc eee, To Part of the Purchaſe- money is not paid, A. ſhall not be bound 
, Scots . e, to come in as a Creditor, under the Statute, but the Land fall ſtand 
"y * charged with the Money unpaid, though no Agreement for that 

er Purpoſe. Chapman and Tanner, 1 Vern. 267. 

23 2. If A. being beyond Sea,  conſigns Goods to B. then in good 
| Circumſtances in London, and before the: Goods arrive B. becomes a 
Bankrupt, whereupon A. conſigns them to another; and the A, 
ſignees of the Commiſſion pray Relief, and a Diſcovery; and a Trial 
at Law is directed, whether ſuch Conſignment veſted a Property in 
B. and a Verdict is found for the Aſſignees; yet Equity will not 
oblige them to come in as Creditors, it being : allowable by any 


\ Means to prevent the Goods coming into the Hands of B. or the 
£ | Aſſignees. Hi. 1690. Wiſeman and Vandeput, 2 Vern, 203. 
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(B) What Ats of the UWlife' 8 befo2e Marriage ſhall the Duſ- A COLJ OTC SHO 


OUT PT IP SL Here he Viewers le aer 
4 Storer v. Baton a 
, 74 (A) What Things are veſted in the Þugband by the Mar ⸗ ...,- PE 
band avoid, as done in Derogation of the Rights oo. ee Ae bene 


Marriage. 1 
(C) pow far the Husband ſhall be bound by the Wife's Aﬀs 5 =— 
befoze Marriage. 9— hey 

(o) pom far by her Ads during Coverture. e ge, be, 0 Phe 


(E) Yow far a Feme Covert ſhall be bound by the Ads in /%--# --- 2457 
which ſhe was joined with her pusband. 


(F) What Contracts between Husband and Mike are diſſol⸗ 


ved by the Marriage. 
(0) In what Caſes the husband muſt make a ſuitable Pꝛo⸗ 
viſion on his Mike, when he ſues fo2 her Foztune. bacenem ce, one e, eee. 
(H) Suits and Pꝛoceedings by and againſt pusband and aiſigill ter, |} ler Oe 1 Hor 
Mike, how to be. 4 2 „ Ale in Aer 
(1) Concerning the Mike's Pin ⸗Money and Paraphernalia, Amo?" fo Br, Gor ag! bor 
() Concerning Alimony and ſeparate Maintenance. fe, Her Heel. ae 9. 
(L) What Right ſurvives to either of them by the Difſolu- . 


P94 /r oc of torts Ale, Do pA 
r. . e ve | 
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tion of _ Marriage. {Bc 48) « He FP £92 "<td" fo, bes 


7 jo en en, at ae wad ar- $2 , xd Crt #7 ate 


(A) CUhat Things are veſted in the Husband Link: Yue Core * Hen, r. — 
by the Marriage. 1 2 a dr rad Harnett 


neat cos Ferre ee 
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I, Feme Sole having aſſigned her Term in Truſt for herſelf, -. 7 4. 
before Marriage, the Huſband alone mortgages the F 55 


Term; and it was decreed, that ſuch Mortgage was“ Fore eg. we Ben for: ogprar tle = 
not good; and it was likewiſe adwitted by the Court ebene Keen afrart” 
to be the conſtant Practice, fince Queen Elizabeth's Time, to ſet /' robe HeTe Book 


2 a aaſide 


— — — :. 2 es a 


Baron and Feme. 
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— — — D! — eee —_ 


aſide and fruſtrate all Incumbrances and Acts done by the Huſband, 
witk reſpect to the Wife's Term, in T ruſt for her, and that he 
could neither charge nor grant it. Per Finch Ld. K. 25 Car. 2. 
Doyly and Perfull, 1 Chan. Ca. 22 5. But the Law is now changed 


in this Particular. 
2. For where A. having diſpoſed of a Term ſettled in Truſt on 


low far the Haube,) ming | | | 
ue A, nun- haut 1 his Wife by a former Huſband ; thou h it was decreed void by Finch 
II. K. yet upon an Appeal to the Houle of Lords, the Decree was 


Artrore 7 ine / 15 1 reverſed. Sir Edward Turner's Caſe, 1 Vern. 7. 
Meonliror Ait hate fee 3. It came afterwards in Queſtion, upon an Aſſignment made by 
A2. AA, the Huſband of ſuch a Term, whether he could diſpole of it ; and 


it being urged, that it had been lately acjudgec in the Houſe of 
Lords that he might, Ld. Chan. wondered at that Reſolution, which 
he ſaid would not amount to an Act of Parliament, fo as to change 
the Law ; but at laſt decreed ſuch Diſpoſition good, ſaying, There 
muſt not be one Kind of Equity above Stairs, and another here ; 
and thought that from henceforth it would not be ſufficient to have 
the Huſband's Conſent and Privity to an Aſſignment of a Term in 
Truſt for the Feme, before Marriage, unleſs he was like wiſe made a 
Party to the Aſſignment. Mich. 1681. Pit and Hunt, 1 Lern. 18, . 
5 A Term 5 ſettled in Truſt on the Wife by former Huſ- 
band, the ſecond Huſband firſt mortgages it, and then he and the 
Mortgagee aſſign it to F. S. who brought a Bill againſt the Wife and 
her Truſtees, to have the legal Eſtate aſſigned over to him; and it 
was held, that the Huſband may as well diſpoſe of a Term in Truſt 
for the Wife, as if the legal Eſtate was in her; and decreed accord- 
ingly, although the Huſband had made no Settlement on the Wife. 
Trin. 1692. Tuder and Samyne, 2 Vern. 270. 7 fo 
* 5. A. made a Settlement, whereby he created a Term for Years 
in Truſt, to raiſe 400/. a- piece for his two Daughters; one of them 
marries B. and he and his Wife brought a Bill, and had a Decree to 
have the 400 J. raiſed and paid; but before it was raiſed B. aſſigns 
the Benefit of this Decree to one J. S. in Ttuſt for Payment of his 
Debts, and made him Executor, and died, leaving his Wife and one 
Child unprovided ; the Creditors brought a Bill to have the Benefit 
of the ſaid Aſſignment ; and though it was inſiſted upon, in Behalf 
of the Wife, that there was a Difference between a Term in Truſt 
to raiſe a Sum of Money for a Woman, and a Truſt of the Term 
itſelf for a Woman ; yet the Maſter of the Rolls held, that this was 
a Term for Years, and not a Sum of Money, and therefore not to 
be diſtinguiſhed from Sir Edward Turner's, and muſt decree it 
3 (though againſt his Conſcience) that there may be an Uniformity of 
. Judgments. Trin. 1704. Walter and Saunders. But for this vide 
Letter (L). | - — 
6. If a Legacy be given to a Feme Covert, who lives ſeparate 
from her Huſband, and the Executor pays it to the Feme, and takes 
her Receipt for it; yet on a Bill brought by the Huſband againſt the 
Executor, he ſhall pay it over again, with Intereſt; for Payment 
to the Wife is not good. Decteed Micb. 1684. Palmer and Trevor, 
I Vern. 261. 5 
1 Will. Rep. 7. A. deviſes the Surplus of his Perſonal Eſtate to his Daughter, 
1 the Wife of B. for her ſeparate Uſe, and makes her Executrix; and 
pears to Fave Ld. Chan. ſeemed to be of Opinion, that the Deviſe being to her, 
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and not to Truſtees, that what comes to her by Law belongs to the 
Huſband; but there was no Decree made in it. Trin. 1710. Har- 


d H. 2 ern. 659. : 
* . I He S. Cap. TO Ac ewe r Arn-Ao —— Ex 2 « 


(B) What Acts of the Wife's befoze Marriage 
ſhall the husband avoid, as done in Dero- 
gation of the Rights of Marriage. 


1. A Widow makes a Deed of Settlement of her Eſtate, and mar- | . 
ries a ſecond Huſband, who was not privy to ſuch Settle- 

ment ; and it appearing to the Court, that it was in Confidence of 

her having ſuch Eſtate that the Huſband married her, the Court ſet 

aſide the Deed as fraudulent. Howard and Hooker, 2 Chan. Rep. 81, 

2. So where the intended Wife, the Day before her Marriage, en- 
tered privately into a Recognizance to her Brother, and it was de- 
creed to be delivered up, and a perpetual Injunction granted. Lance 

and Norman, 24 Car. 2. 2 Chan. Rep. 79. 

3. So where a Conveyance was made by the Wife, before her 
Marriage, to Truſtees, in Truſt that they ſhould permit her to re- 
ceive the Rents and Profits of the Eſtate, and a& in every Thing 
as ſhe, whether Sole or Covert, ſhould appoint ; the Lady being 
crazed in her Underſtanding endeavoured to run away from her Huſ- 
band, and ftirred up her Creditors to ſuc him; and the Conveyance 
appearing to be without the Huſband's Privity, Ld. Chan. held it to 
be in Derogation of the Rights of Marriage, and decreed the Poſj- 
ſeſſion of the Eſtate to the Huſband, and a Conveyance from the 
Truſtees to the Six Clerks, that it might be ſubje& to the Order of 
the Court. Hil. 1686. Carlton and Earl of Dorſet, 2 Vern. 17. 

4. A Woman, on Agreement before Marriage with her Huſband, 
being to have a Power to act as a Feme Sole, and the Huſband 
dying, and ſhe marrying again, the ſecond Huſband not being privy 
to the Settlement on the firſt Marriage ; it was decreed that the 
ſecond Huſband ſhould not be bound by that Settlement made on 
the former Marriage. Edmonds and Dennington, a Caſe cited to be 
decreed, 2 Yern. 17. | 

5. But where a Widow, before her Marriage with a ſecond Huſ- 
band, aſſigned over the greateſt Part of her Eſtate to Truſtees, in 
Truſt for Children by her former Huſband ; and though it was 
inſiſted, that this was without the Privity of the Huſband, and 
done with a Deſign to cheat him; yet the Court thought that a 
Widow may thus provide for her Children, before ſhe put herſelf 
under the Power of a Huſband ; and it being proved, that 8000 /. 
was thus ſettled, and that the Huſband had ſuppreſſed the Deed, he 
was decreed to pay the whole Money, without directing any Ac- 
count. Mich. 1689. Hunt and Mathews, 1 Vern. 408. 
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4 //>-- 4-4 (C) How far the Husband ſhall be bound by 
£4. the Wife's Acts befoze Marriage. 


tie Haynes Vf To . 7 Hees. 4 Made a Settlement of Lands for the Payment of his Debts, 
word J[ 22114, 1 734717 . and the Truſtees never acting, his Wife after his Death enters 
e, e Cor/? e, and takes the Profits, and marries again, and ſhe and her Huſband 
# $A . ; . 5 di continue to take the Profits; and he likewiſe dying, ſhe marries an- 
e Ede olicd TY other, who alſo continues to take the Profits; and a Creditor being 
a . c He N e now unſatisfied, it was decreed by the Maſter of the Rolls, that the laſt 
Frame 47 fe ad 11 Hel 129014 Huſband ſhould anſwer, not only for the Profits received by himſelf, 
He 19510 rt ,; 11/1747 i, and Wife whilſt ſole, but likewiſe for what was received by the 
f,, 200- 1119957113 745+ Hef, ſecond Huſband, and not the Heir at Law; and of the ſame Opi- 
„ coor 1 arb, /renion was Ld. Chan. Gilpin and Smith, 1 Chan. Ca. 8. But he 
uf, Ale Me ret i ae, referred it to the Parties 2 moderate the Matter. 
2. If a Man marries an Executrix, he ſhall anſwer for ſo much of 
—_— 7 7 ge, the Perſonal Eſtate as ſhe poſſeſſed, although he took it as a Portion 
10a eiu, THC XC vith her; and this not only in Favour of Creditors, but likewiſe of 
She dad porroer aft me of . © an Heir. Paſc. 1688. Bachelor and Bean, 2 Vern. 61. 

e He + L056 a. But if a Feme Adminiſtratrix waſtes the Aſſets, and then mar- 
COrerFure 5 ries, and dies, the Huſband is liable to no more than the Value of 
19 u Heute: or. n e. 4 "7" what came to his or his Wife's Hands after the Marriage. Decreed 
He Br SO 0461 ene, 2 11 Mich. 1689. Sanderſon and Crouch, 2 Vern. 118. 
tot Hoot of {or rol ouffiag. It is 4. If the firſt Huſband and Wife are guilty of a Devaſtavit, and 
009 ele neues © Equity, that there is a Bond- Debt due: Per Cur', This makes ſuch a Lien by the 
Len? oil . Deed, that the ſecond Huſband is bound; but where there is barely a 

on Hoo) fen, 11g which e Breach of Truſt, or a Debt by ſimple Contract, there, in Equity, the 
Corrie 177 iure, a+ N en here Plaintiff ought to follow the (a) Eſtate of the Wife in the Hands of 


there is no ſuch the Executor of the firſt Huſband, Hi. 1684. Norton and Sprig, 


Aer sol, 4 Hlgge Hon” Sr [rig far 


a [1/87 {417 Fund, out of 1 Vern. 309. 


which to make 


Satisfaction for the Breach of Truſt, the ſecond Huſband muſt pay it, and take his Wife chargeable with that 
as well as other Debts. Vide G:/pin and Smith, ut ſupra. 


5. A Feme Sole bought Goods, but did not pay for them, ſhe 

afterwards married, and dying, the Goods came to the Huſband's 

Hands; the Creditor who fold the Goods, brought a Bill againſt the 

Huſband for a Diſcovery; to which the Huſband demurred ; and the 

Demurrer was over-ruled by Ld. Chan. who with fome Earneſtneſs 
% In this faid, He would change the Law in that Point (5). 25 Car. 2. Free- 


Caſe, the ; f 
Soc never nan and Goodbam, 1 Chan. Ca. 295. Vide 1 Will. Rep. 465. 
coming to the Huſband's Hands till after the Death of the Wife, made it a very hard Caſe upon the Creditor, 


and probably occaſioned the Saying of Lord Nortingbam; but even here he only over-ruled the Demurrer put 
in to a Bill for a Diſcovery of the Goods ; and it does not afterwards appear, what afterwards became of the 
Cauſe: Per Talbot C. in the Caſe of Heard and Stanford, Hil. 1735. Ca. in Eg. Temp. Talbot 175. 


*6. But it has been fince held, that where a Man married a Wo- 
11 man Trader, who died, and at her Death was indebted to ſeveral 
a Perſons for Wares which ſhe had bought of them, and which were 
a 1 by her in Specie at the Time of her Death, and came to the Hands 
„„ 7 of her Huſband; that though a Bill be brought againſt him, that he 
140+ 245% may either pay for thoſe Goods, or let the Perſons have them again; 
yet he may inſiſt, that he is neither Exetutor nor Adminiſtrator to 
his Wife, and therefore not liable to her Debts, and that all her 
Goods belong to him by Law; ruled upon Demurrer, Tin. 1700. 

Blackmore and Ley; but quære. 
*. The Defendant had married an Adminiſtratrix to her former 
Huſband, to a Share of whoſe Perſonal Eſtate the Plaintiff was inti- 
tled; the Adminiſtratrix was likewiſe intitled to a Third, and before 
her ſecond Marriage had waſted great Part of the Eſtate, and then 
| died; 
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the Conuzance of the Fine by the Baron and Feme ; and after the: 
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— — "IRE AN — — — bs oy 
died; and this Bill was brought againſt. 7" Huſband; to have an V A. Gre of Ara AS | 
Account of the Eſtate, and a Satisfaction for his Share; and being „ ,, „„ oo of 7 
heard at the Rolls, an Account was decreed to be taken of what of * 8 ; _— "9" _ 
the Eſtate had come to the Hands of the Adminiſtratrix before her 4 - lee for of AK, of 8 
ſecond Marriage; and the Plaintiff to have a Satisfaction againſt the - , 3 „ 
Defendant abſolutely, for ſo much as came to his or his Wife's Hands 4; * . ue 9 
after Marriage, and for what came to her Hands before her ſecond: Ter JVufoa abceage U Le 
Marriage, to have Satisfaction againſt the Defendant, ſo far as he had Lonely, cog HABY Za FD a 
any Eſtate of his Wife's ; and this Decree. was affirmed by Ld. Chan; , . —- „„ 
(a) Paſe. 1706. Powell and Bell; and it was ſaid to have been ſe- (a) In ls ; 2 
veral Times held, that where a Man marries a Woman, without =_ 9: om mnirth mene Shou — 
ſtipulating for any particular Fortune, or making any Settlement; dd Wie had from Hhe edel, ur /he 
if, after. the Death of the Wife Debts of hers appear, the Huſband in her own . Acute. 
not being a Purchaſer, in ſuch Caſe ſhall be anſwerable for the . 
Debts of the Wife in Equity, as far as he had any Money, or other niſtratrix of if ben 
Perſonal Eſtate of hers. (6). 3 her Huſband, e Lot ME Clint 
the Marriage is no Gift in Law of the Goods, which ſhe hath, in auter Droit: And upon this Reaſon only ac c 7 Aue 
are founded all the Caſes, where a ſurviving Huſband has been ed with his Wife's Debts after Death. Zac 73/7 /po,, 2 * 
Per Talbot C. in the Caſe of Heard and Stanford, Hil. 1735. Ca. in Eg. Temp. Talbot 175. | (6) Sed vide rag , Faris e PA Peas 

ah art ax rier rel t Gott PE 


Eg. Ca, Abr. Part 2. Heard and Stafford. | 
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(D) How far by her Acts during Coverture, f 
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I. HE Wife received Money due on a Bond entered into by 2 Freem. 178, 7 7d Hh cove of he 7 | 
one to her Huſband ; ſhe uſually received and paid Money *: C. 7,.,,. 5.4 br Lo Sopot Y 
for him; and, the Huſband having got Judgment on the Bond, he ,,» Anil 1318 au, acm eee. 
was ordered to acknowledge Satisfaction thereupon. 15 Car. 2. Sea= > „„, 
bourn and Blackſtone, 1 Chan. Ca. 38. "yy e 

2. Several Goods were deviſed to A.s Wife for Life, and after her e 7 Pe ET 
Deceaſe to B. In this Caſe, though . and his Wife were parted, ( lu, © 1999 71077747 = 
and there had been great Suits for Alimony ; and ſhe, during the «1 - 70 ee diu 
Separation, had waſted the Goods; yet the Ld. K. thought it rea- „ „„ , Gre, puegfit nt + | 
ſonable, that the Huſband ſhould be charged for this Converfion of 5 9 

9 Ty, . . | | , nN Fs bia re JFhe Hrs ©, 194 
the Wife's, B.'s Title being Paramount the Feme's, and not under = of £5 
her. HI. 1682. Lord Paget and Read, 1 Vern. 143. A fee te portiine att . 

3. If, the Wife, whilſt ſhe lives ſeparate from her Huſband, and [Ve Hers Mt 'tretreve bee, 
has a ſeparate Maintenance, buys Goods of Tradeſmen who know „e, , e ,,. eee er l 
of the Separation and Maintenance, they cannot ſue the Executors of * 6 
the Huſband for theſe Goods, neither will Equity give the Executors 1 
any Relief, becauſe they have a very good Defence at Law. Mich. 1 


1682. Ferrars and Ferrars, 1 Vern, 71. 4 


(E) How far a Feme Covert ſhall. be bound ö 
by the Acts in which ſhe has joined with her 
Pusband. 


1. IF a Man ſeiſed in Tail, for valuable Conſideration, bargains 

and ſells to another in Fee, and covenants that he and his Wife 
will levy a Fine for better Aſſurance; and it is agreed, that 300. 
Part of the Conſideration-Money, ſhall be paid unto the Feme upon 


Baron and Feme acknowledge a Fine before a judge in the Circuit, 

in the Vacation; and the ſaid 300. is paid to the Feme, the Baron 

being ſick a-bed, and the Baron dies before the Term, and thereupon 8 
the Feme ſtops paſſing the Fine, _ after brings a Writ of . 


Baron and Feme. 


Mo 


.. Za 
He 48 rc ——— D 
— ue (a) Upon 
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loolcing into 
the Regiſter's 
Minutes it appeared, 


the Bargainee ſhall have no Remedy in Equity againſt the Dower, ; 
becauſe it is againſt a Maxim in Law, that a Feme Covert ſhould 
be bound without a Fine, Mich. 5 Car. 1. Hody and Lun, 1 Rol. 


Abr. 37 5. but gquæ re. | . 
2. Fo. if a "oaks Covert, by Agreement made with her Huſ- 


band, is to ſurrender of levy a Fine, though the Huſband die before 
it be done, the Court will, by Decree (a), compel the Woman to 


er Cur, Baker and Child, 2 Vern. 61. 
that the Court made no Decree in it; but it was by Conſent referred to Mr. Serj. Naau- 


lnſon for his Arbitration. Mr. Marray, in the Caſe of Thayer and Gould, before Ld. Chan. Mich. 13 Geo. 2. 


3. If Baron and Feme levy a Fine of the Wife's Land, to enable 
them to take up the Sum of 400 l. and they make a Mortgage for 
it, and after the Mortgage is forfeited, the Huſband pays in Part of 
the Mortgage-Money, but afterwards borrows as much more of the 
Mortgagee, as he had paid in before; the Mortgagee having the 
- Eſtate in Law in him by the Forfeiture of the Mortgage, ſhall hold 

the Land againſt the Heir of the Wife, until the whole Money is 
paid ; and if the Heir will not pay Principal, Intereſt and Coſts, he 
muſt be forecloſed, Decreed Paſc. 1682. Reaſon and Sacheverell, 
1 Vern. 41. 

4. The Earl of Huntingdon, and the Counteſs Eliz. his firſt Wife, 
the Mother of the preſent Earl, join in a Mortgage of her Inheri- 
tance for 4500/. to pay for the Place of Captain of the Band of 
Penfioners, and ſubje& to the Mortgage, which was for a Term for 
Years; the Eſtate was ſettled to Counteſs Eliz. for Life, Remainder 
to the now Plaintiff, her Son, in Tail; and the late Earl, in the 
Mortgage-Deed, covenants to pay the Money; and the Proviſo 
was, that on Payment of the Mortgage-Money the Term was to 
| ceaſe ; the Mortgage was ſeveral Times affigned, and particularly in 
1683, and the Counteſs joined in it; and there the Proviſo was, 
that on Payment of the Money by them, or either of them, the 
Mortgage-Term was to be aſſigned, as they, or either of them, 
ſhould dire& or appoint. The Mortgage bore Date Aug. 1, 1682. 
on the 5th of the ſame Auguſt, the late Earl by Letter thanked the 
Counteſs for having ſealed the Mortgage ; and added, that the Pro- 
fits of the Office ſhould be religiouſly applied to pay off the Incum- 
brance ; but yet afterwards, when Money came to be paid in, he 
paid off the Mortgage, but took an Aſſignment thereof in Truſt for 
himſelf, and by Will deviſed his Perſonal Eſtate to the Defendant, 
the Counteſs, his ſecond Wife, and the Benefit of this Mortgage. 
The Plaintift's Bill was to have the Mortgage aſſigned to him; but 
Ld. K. declared, he could not decree for the Plaintiff, but upon the 
. uſual Terms of Redemption, on Payment of Principal, Intereſt and 
Coſts, diſcounting Profits; but upon Appeal to the Lords the Plain- 


tiff obtained a Decree to have the Mortgage aſſigned to him. Paſe. 
1:4 1702, between The Earl and Counteſs of Huntingdon, 2 Vern, 436, 


Mill. Rep. 


437. | £5 
12 If the Wife joins with her Huſband in a Fine, to raiſe 400 l. by 
Mortgage of her own Eſtate, to buy a Place for her Huſband ; and 
the Huſband dies, this ſhall be conſidered as a Debt due from the 
Huſband, and ſhall be paid out of his Perſonal Eſtate, if there be 
enough to pay all his other Debts. Mich. 1714. Tate and Auſtin, 
2 Vern. 689. | 
6. If a Man marries a Woman, who has a Jointure in ſome Houſes 
which are burnt down, and they, on a Fine levied by them of the 


Houſes, borrow 1 5001. to rebuild them, and by Deed between the 
Huſband 


Huſband. Decreed by Nottingham L. C. and affirmed by North L. K. 
Hil. 35 Car. 2. Brend and Brend, 1 Vern. 213. 

7. If a Feme Covert agrees to ſell her Inheritance, ſo as ſhe 
might have Part of the Money, and the Land is ſold, and her Part 
of the Money is put into Truſtees Hands; this Money ſhall not be 
liable to the Huſband's Debts, altho' ſhe afterwards agreed it ſhould 
be liable. Decreed between Rutland and Molineux, 2 Vern, 64. 


) What Contracts between Husband andd 


"Wife are diſſolved by the Marriage. 


1. IF the Huſband and Wife by Deed agree before Marriage, tha 

the Wife ſhall have Power to diſpoſe of her Eſtate as ſhe 
pleaſes, during the Coverture, and the Deed is put into the Hands 
of F. S. her former Agent, who, during the Coverture, pays the 


Rents and Profits to the Huſband, with the Wife's Approbation, 


FJ. S. ſhall not be anſwerable for what he had received and paid to 
the Huſband during Coverture; for the Agreement being between 


the Huſband and Wife only, it determined by the Marriage. De- 
creed Paſc. 15 Car. 2. between Darcy and Chute, 1 Chan, Ca. 21. 


But Q. of this Reaſon. | EE 

'2. An Agreement was made between the Huſband and Wife, and 
others on her Behalf, before Marriage, that ſhe ſhould diſpoſe of her 
Goods, &c. as ſhe pleaſed; and the Huſband dying, the Queſtion 
was, whether they belonged to her, or ſhould go to the Executors 
of the Huſband, the Marriage being an Extinguiſhment of the A- 
greement ; but there is no Reſolution. 1 Chan. Ca. 117. 1 Vern. 


408, S. P. But no Reſolution; and the Covenant or Agreement 


there ſaid to be with the intended Wife only. 

3. A Man entered into Articles with his intended Wife, to ſettle 
certain Lands on her, &c. the Marriage is ſolemnized, and the Huſ- 
band died before any Settlement made ; yet it was decreed, that the 
Heir of the Huſband ſhould execute the Agreement, though it was 
urged, that the Marriage was a Waver of the Benefit of it, and a 
Releaſe in Law. Mich. 30 Car. 2. Haymer and Haymer, 2 Vent. 343. 


4. The Plaintiff being Executrix and Reſiduary Legatee of her Prec. in Cham 
former Huſband, lends 100 J. to A. and B. and took a Note for it in 4'- 8. C. 


her own Name, and a Bond in a Truſtee's Name, and after marries 
B. one of the Obligors; and it was held, that the Bond was not 
extinct. Paſc. 1693, Cotton and Cotton, 2 Vern. 290. 
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5. A Man entered into a Bond, conditioned to leave his intended Prec. in Char. 


Wife 1ooo J. the Huſband mortgages his Eſtate, and died; and it 
was decreed, that though the Bond was by Law void, being extin- 


237, S. C. un- 
er the Name 
of Addon and 


guiſhed by the Marriage, yet it ſhould be made good in Equity; and Ao. 


that the Wife may redeem and hold the Land till ſhe was ſatisfied 
her Debt. Hil. 1704. Addon and Pierce, 2 Vern. 480. 


(G) In 
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00 Jn what Caſes the Damen mus mak 
1 ſuitable Pzoviſion, when he ſu 
A 


Man ſued in the Spiritual C Court for his, Wikes Portion! and. 
the Court af Chancery granted an. Injunction to ſtay Pro- 


ia hen 


(a) Whenever Au till ſuch Time as he had made a competent Je (a). | 
a Man marries 


Ward of th 
8 of the Court, Denne an be 


makes a ſuitable Settlement. Mich. 12 Geo. 2. Phipps and Sheldon, MS. Rep. 


Toth. 114. 


2. So where A. married; the. Legatee and Executrix of §. who, 
together with his. Wife, demanded 200 /, due by by Rood ta the Teſta- 
tor; the Defendant confeſſed the Debt, but inſiſted, that the Huſ- 
band not having made any Proviſion or Settlement on his Wife, was 
not intitled to the Money; and the Court declared, that the Security 7 
ſhould remain as it Was, till ſuch Time as the Huſband ſhould make 


CLILIGAE 1 


Rep. 377. The ſame Thing ordered, Sin. 288. admitted to be the 
conſtant Practice, 2 Vern. 494. 

3. But if the Huſband and Wife demand the Execution: of a Truſt 
of a Real Eſtate deviſed by Will, for the Benefit; of the Wife, it muſt 
be decreed according to the Will, for the Wife is Ceftuy. que Truſt, 
who, when ſhe has Execution, may diſpoſe of it as ſhe — but 
in Caſe of a Perſonal Demand, Ld. Chan. ſaid, the Court may im- 
poſe Terms on the Huſband, Mich. en Lupton and Tempef, 
2. Vern. 626. 

4. An Infant intitled to the Truſt of Landa in Fee by a collateral ; 
Anceſtor, marries without her Father's Conſent, . and the Father 
brings a Bill againſt the Huſband and Wife and her Truſtees, that a 
Proviſion might be made on her out of thoſe Lands; the Huſband 
and Wife demur to the Bill; and the Demurrer was allowed; for it 
appears by the Plaintiff's own ſhewing, that he has no Right, either 
in Law or Equity, to the Lands: But Ld. Chan. ſaid, that if the 
Huſhand: had been Plaintiff, and had been ſeeking any Favour from 
the Court, he could then make him do what Was reaſonable, Paſe. 
34 Car, 2, Micoe and Powell, 1 Fern. 39. 


(H) Suits and Proceedings againſt Husband 
and Mit e, how to be. 


2 Freem, 160, 1. A\ Legacy was given to a Feme Covert; the Huſband alone ex- 
8. C. hibited a Bill for it; to which there was a Demurrer, becauſe 


the Wife was not made a Party ; ; and the Demurrer was allowed ; 
for of Things merely in Action belonging to the Wife, as a Bond, 
&c. ſhe ought to join in Suit; ſecus of a Rent running in the Wife's 
Right after Marriage; for if the Huſband alone ſhould ſue; and be 
diſmiſſed, that will not conclude the Caſe; and if he die before 
Judgment or Decree, the Wife cannot revive the Suit. Trim. 14 Car. 2. 
Clerk and Lord Angier, 1 Chan. Ca, 41. 

2. A Feme Covert, who has a ſeparate Maintenance, may ſue 
without her Huſband ; reſolved upon Demurrer. 1 Chan, Ca. 35. 
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3. A Wife, whoſe Huſband is baniſhed by AR of Parliament; 
may act in every Thing as a'Feme pla £ Fern, 104. 
2. A Bill was exhibited againſt the Hu 


. 


— 


unſt | Luſband and Wife concerning 
the Wife's Inheritance; the Huſband ſtood out all the Proceſſes of 
Contempt ; and it being moved, that the Bill might be taken pro 
confeſſo, it was oppoſed, becauſe that the Wife had in the Interim 
obtained an Order to anſwer ; in which ſhe ſet forth a Title to her- 
ſelf; and the Court decreed, that the Bill ſhould be taken pro confeſs 
againſt the Huſband only, and that he ſhould account for all the 
Profits of the Land received ſince the Coverture, and the Profits 
which ſhall be received during the Coverture; Hil. i Fac. 2. Ward 
and Meath, 2 Chan, Ca. 173. ($7 | 1 

5. A Bill was brought by the Plaintiff againſt the Huſband and 
Wife, Daughter of the Plaintiff; the Huſband put in a Plea in the 
Name of him and his Wife, and ſwears to the Plea, but the Wife 
would not be ſworn; and the Huſband moved that the Plea might 
be accepted, ſuggeſting that the Wife did it by Combination with 
her Mother; and it was ordered that the Plea do ſtand for the 
Huſband, and the Plaintiff to proceed againſt the Wife. 1 Chan. 
Ca. 296. | | | 

6. Tf Huſband and Wife exhibit a Bill for a Demand in Right of 
the Wife, the Defendants anſwer, Witneſſes are examined, and Pub- 
lication paſſes, and the Huſband dies, and the Wife marries a ſecond 
Huſband ; if they bring a new Bill, they may examine again the ſame 
Witneſſes as were examined in the former Cauſe. 2 Vern. 197, But 
vide 2 Vern. 249. cont, though held that it might be otherwiſe, if 
the Demand had been of the Wife's Inheritance. | 

7. If a Bill be brought againſt Baron and Feme for a Demand out 


of the ſeparate Eſtate of the Feme, and the Huſband is beyond Sea, * 


and not amenable by the Proceſs of the Court; yet if the Wiſe is 
ferved with a Subpzna, ſhe muſt appear and anſwer the Plaintiff's 
Bill. Dubois and Hole, 2 Vern. 613. ven foe e 
8. Upon the Marriage- Treaty, the Huſband agreed that the Wife Pree. in Chan. 
ſhould have her own Fortune to her own Uſe, to diſpoſe of it as 1 _- wy 
ſhe thought proper; he afterwards running in Debt, was arreſted by 83, s. be 
his Creditors ; and the Wife, in Conſideration of their diſcharging the 
Action, gave her Note for the Payment of the Money ; the Credi- 
tors exhibited a Bill againſt the Huſband and Wife, and took out 
Subpena's againſt both, and actually ſerved the Wife, but not the 
Huſband, he being at Rotterdam ; but neither the Huſband nor Wife 
appearing, an Attachment was taken out againſt both; and the Huſ- 
band ſtill keeping out of the Way, the Wife was taken up, and 
being moved to be diſcharged, Ld. K. and the Maſter of the Rolls 
held, that in this Caſe the Proceſs was regular enough ; and that the 
Huſband was joined in the Suit only for Conformity. Mich. 1711. 
Bell and Commiſſary Hyde. 131 

9. If the Wife's Anſwer differs from the Huſband's, it ſhall not 
prejudice the Huſband ; as if ſhe confeſſes a Truſt, which he denies. 
1 Chan, Ca, For the can be no Witneſs againſt her Huſband: 
a Vern. 79. 
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ee. 17 0 12 Tel by a Marriage- age-Setelement > Teri is cate for ning 20h. 
A — ee. per Ann. as Pin-Money, for the Wife's ſeparate Uſe, which is 
A 22 3 Kare. en paid her by the Haſband's Steward, — che laſt Vear 
fore hs Huſband's Death; there being but one Year in Arrear 
2. , it ſhall be paid; but it would be otherwiſe if it had been in 
Arrear ſeveral Years. Trin. 169 1. Offley and Offey. 
43 * 2. The Plaintiff's Relation (to whom he was Heir) allowed his 
S Wife Pin-Money, which being in Arrear, he gave her a Note to 
this Purpoſe ; I am indebted to my Wife 1001. which became due 
I : to Her ſuch a Day; after, by his Will, he makes Proviſion out of 
5 his Lands for Payment of all his Debts, and all Monies which he 
owed to any Perſon, in Truſt for his Wife ; and the Queſtion was, 
whether the 100 J. was to be paid within this Truſt; and Ld. K. 
) A 1107 decreed not, becauſe in Point of Law it was no Debt, becauſe a 
cee eee, 5 car of Man cannot be indebted to his Wife; and it was not Money due to 
ee lee 4 4 org” 5 any in Truſt for her. Hil. 1701. Cormuall and Earl of Mountague. 
Hhe Cove £ * But Q. for the Teſtator looked on this as a Debt, and ſeems to intend 
to r for it by his Will. 
8 Had inthe *2. If a Woman has Pin-Money, or a ſeparate Maintenance ſettled 
„De her, and ſhe by Management or good Houſe-wifry ſaves Money 


oa . 
WA. E429 - - "oy ay out of it, ſhe may diſpoſe of ſuch Money ſo ſaved by her, or of any 


P. ee 4 ©” Jewels bo ught with at, by Writin 


before her Huſband, and ſhall have it herſelf, if ſhe ſurvive him, 
EB _ ſuch Jewels, Ge. ſhall not be liable to the Huſband's Debts. 
ſc. 1692. Herbert and Herbert; and the Precedent of Siri Paul 


1 EM oe Neal's Caſe cited to the ſame Purpoſe ; the Wife allowed what ſhe - 


Men Le Et IA had ſaved out of her Pin-Money againſt the Deviſce of the Real 
,<+— Eftate. Mich. 1694. Millet and Wikes, 
ire he 4. If a Woman, on her Marriage, reſerves to herſelf a e of 
©235, $ LE ' diſpoſing of her Perſonal Eſtate as ſhe thinks proper, all 'that ſhe 
dies poſſeſſed of is to be taken to be her ſeparate Eſtate, or the Pro- 
dee oF it, unleſs the contrary-can be made appear ; and as ſhe has 
, a Power over the Principal, ſo ſhe may diſpoſe ' of the Produce 'or 
Ao BL cot Intereſt, Hil. 1705. Gore and Knight, 2 Vern. 535. 1 Vern. 245, 
S. P. where it is ſaid, that there had been ſeveral Decrees "ys 
ſuch e 

| 2 fwd /794 5. If a Woman, by her Marcia e- Articles, agrees to have no Part 

4 2 Area 1 As 2 of che Huſband's Perfonal Eſtate bo what he boos give her by Will, 

af the Ho £2 fs this bars her of her Paraphernalia. Per Cur', 2 Vern. 8 . 

Eee 19 er erred « i fe mengen 6. The Huſband deviſed the Wife's Jewels to her for Life, the 
of the . 4 etal over to his Son; one Point of the Caſe was, whether they 
/ ſhould go to the Adminiſtrator of the Wife, being her Paraphernalia; ; 
and tho' it was agreed, that where a Huſband dies inteſtate, or does 

not by Will diſpo 10 of che Jewels of his Wife, ſhe may claim them, 

(a) That the (in = there ber no Debts ;) yet, as he may deviſe (a) them, and as 

bw may he has in this Caſe given them to her for Life only, and ſhe has not 

vid Coo. Ca-. made any Election or Claim to them as her Paraphernalia, they can- 


343. but vide not go to her Adminiſtrator, 2 Vern. 246, 247. 
the Caſe of 
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in Nature of a Will, if ſhe die | 
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D ben $4 | | 
(K) — Atiniony and ſeparate Han- eee, 1 


tenance. . er 2 eee. m, 


e 1 e wi: h 55 | Tee, 
F a H tarns away his Wife, or uſes er wit dy, 2, rf kg | 


by which Means ſhe is obliged to leave him, Chancery | 
upon her own, or Prochein Amy's Application, decree her a ſeparate ab e, 75200071 lee, Apr 3” | 


Maintenance, ſuitable to her Degree and Quality, the Fortune ſhe Hi cui 054 ee, 
brought, and her Huſband's Circumſtances. Cary 124. 1 Chan. Ab. eee, 
Rep. 4 . P. 1 Chan. Rep. 164, 8. P. * Chews Zig — b Ao-Cons. 
2. "i Huſband and Wife agree to live ſeparate, and that the Wife P . a, 
ſhall have ſo much a Year, ſuch Agreement will be decrecd in Equity? _ 
Nel. Chan. Rep. 73. Fours -Heder, aue lod ee, 

3. If there is a fares o'er a me * _ 1 Hun ere Lhe tral, cue, u, 
band offers to be reconciled, and the Wife refuſes, though the Court : : ; 
will ſuſpend the Payment of the Money, yet will order all the Ar- _ eee ME” 9 e f 
rears to be brought into Court; and according as there is E 
vacate the Decree, or give the Wife, upon any ill Uſage, Liberty to //-» of 4 
reſort to, and have the Benefit of i . 1. Car. 2. *borewood and 
Whorewood, 1 Chan. Ca. 2 50. 

4. A Feme Covert, who had by her Huſband's Conſent gol. per 
Ann. ſettled on her, and who had, upon a Sentence in the Spiritual 
Court, obtained a Decree: for col. per Ann, more for Alimony, ſug- 
geſts by her Bill, that her Huſband had, on purpoſe to defraud her, 
procured the Tenants to ſurrender their Eſtates on which the ſaid 
Rems were reſerved, and prayed that it might be made good to her 
by the Decree of this Court; but it appearing that ſhe was a very 
lewd Woman, and had eloped, and her Huſband offering in his An- 
ſwer to take her again, Ld. Chan. would make no other Order in 
it, but that the Huſband ſhould ſtand in the Place of the Tenants, 
yay admit the Rent, payable ; LI ſhe to recover it at Law as well as 

could. Paſc. 1682. Mildmay and Mildmay, 1 Vern. : 

5. The Huſband and Wife agree to part, 9 the Wie „ 5 he 4 
agrees, upon the Huſband's giving him a Note to pay back the eme 5 eus n 2 
Wife's Portion, to ſave him harmleſs from any Debts his Wife may . Aut peer hte Cu. 
contract, and againſt all Demands for her Maintenance; the Wife, = ere 2 . : 
with her- Child, went thereupon and lived with the Plaintiff, her 27% a | 
Father, and were maintained by him; and he now brought his Bill ons ane” + pag Ker 
to have the Portion paid; which was decreed, on his giving Security m7 goo e . 10 l e, 
to indemnify the Defendant againſt the Debts and Maintenance of <7 aut 4 e, Ars 2 
the Wife and Child, although the Huſband now offered to take his . 4,,. 5 A. be,. 22 Gat pats 
Wife home, and maintain her and her Child, and to allow the tn £9 Moat 


| Plaintiff for the Time paſt. Mich. 1700. Seeling and Crawley R | 
e Vern. 386. 7 - . 
6. If by Marriage-Articles 6000/1. Part of the Wife's Portion, is Gilb, Eg. Rep 2 MOR FA] 


agreed to be inveſted in Land, and ſettled in Truſt for the Huſband Chen: —Y 
for Life, then to his Wife for Life, Remainder as a Proviſion for s. 1 
younger Children, Remainder to the Huſband in Fee; and the Huſ- 

band by his Cruelty forces his Wife to live ſeparate from him ; the 

Court will decree the Intereſt of the 6600/7, to be paid the Wife 

for her ſeparate Maintenance, till Cohabitation, there being no 

Iſſue, the Money lying dead; and it being a Truſt -which is * 
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to be directed by this Court. Paſe. 1705. Oxenden and Oxenden, 
2 Vern. 493. ; 3 
57. A Wife having been uſed with Cruelty by her Huſband, be- 
comes intitled to 3000 J. as her Share of her Mother's Perſonal 
Eſtate, who died inteſtate ; and it was decreed that the Wife ſhould 
have the Intereſt of it for her ſeparate Uſe, and then to the Huſ- 
band, if he ſurvived ; and afterwards the Principal to be paid the 
Iflue ; and if no Iflue, then to the Survivor of the Huſband or Wife. 
Paſe. 1711. Nicholls and Danvers, 2 Vern. 671, The Reporter adds 
a Memorandum, that the Huſband had given a Note to his Wife, 
that if he ſhould again uſe her ill, ſhe ſhould have her Share of her 
Mother's Eſtate to her own Uſe. Vide 2 Vern. 752. a ſeparate 
Maintenance decreed a Wife. | | 
8. A Bill was brought to ſubje& the Defendant's Jointure to the 
Payment of her Debts, which ſhe contracted whilſt ſhe had a ſepa- 
rate Maintenance from her Huſband. Per Ld. Chan, had the ſepa» 
rate Maintenance continued, there would have been ſome Reaſon to 
follow that, and make it liable; but that being at an End, there is 
no Reaſon that the Jointure ſhould be liable; and the Bill was diſ- 
miſſed ; and the rather, becauſe the Executor of the Huſband, who 
\ might have paid the Money, was not made a Party. Paſc. 1685. 
Kenge and Delaval, 1 Vern. 326. _ | 
Vide Cage add g. A Woman who has a ſeparate Maintenance, may diſpoſe of 
28. what ſhe ſaves out of it by Will. Toth. 97. 1 Chan, Ca, 118, S. P. 
Sh Abr. Part 2. Nel. Chan. Rep. 56, S. P. 1 Vern. 245, S. P. 
2 Ala, "| J. Came | | 


26G3 50 . 7 ' 
of (L) What Right ſurvives to either of them, 
Lined ey 24:44, 201 their Repreſentatives, by the Dilſolution 
* Jo a bu, wwe June 4 ae aur, Hie | 
J, 2 Freem. 172, 1, IF Baron and Feme have a Decree for Money, in the Right of 
oe - 25 8 1 , the Feme, and then the Baron dies, the Benefit of the . 
e ae, Ke, HPelongs to the Feme, and not to the Executor of the Huſpand: 
iA neu &* 1 Fb Jr: ATertified by Hyde C. J. and his Certificate confirmed by Ld, Chan. 
e, or Armen of Ae :fMich. 1 5 Car. 2. Nanney and Martin, 1 Chan. Ca. 27. Ae at*' Ana, 
Ali _xve 17 & He , 2. If Money is left in a Truſtee's Hands, for the Benefit of a ah 
EG =o of Ws E Feme Covert, and the Huſband dies, it ſhall go to the Feme, and 
ba : not to the Executors of the Huſband, he having made no Diſpoſi- 
a heel i bete for Hem 12 of X in his Life-time. Decreed Paſc. 168 3. Twiſden and Wiſe, 
7 1 Vern. 161. 
2 Freem, 102, 3. The Huſband, in Conſideration of 5001. Portion, Part in 
. Lands and Part in Bonds, owing to the Wife, ſettles a Jointure of 
451. per Ann. and the Huſband dying before any Fine levied of the 
4 Lands, or Alteration of the Bonds, the Creditors of the Huſband 
ſue the Widow and the Executor of the Huſband ; and it was held, 
though there was not ſufficient Perſonal Eſtate beſides, that as theſe 
Securities remained unaltered, and as the Law had caſt them on the 
Widow, Equity could not take them from her ; though it was urged 
that the Wife had a Jointure ſettled on her adequate to the Portion. 
Trin. 1688. Lifter and Lifter, 2 Vern. 68. | 
4. But if upon an Intermarriage between A. and B. who has an 
Eſtate in Land, and a Fortune in Money, and who are both Infants, 
an 
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an Act of Parliament is obtained for ſettling a Jointure on B. the 
Wife, in Bar of Dower; provided that the Jointure ſhall ceaſe, if 
the Wife, when of Age, does not ſettle her Land, Cc. but nothing 
is ſaid as to the Perſonal Eſtate, and Part of the Fortune is a Mort- 
gage of 1300 l. taken in a Truſtee's Name, though the Wife, when 
ſhe came of Age, ſettled her own Land only; yet the Huſband dy- 
ing, the Mortgage ſhall go to the Executors of the Huſband, and 
ſhall not ſurvive to the Wife as a Choſe in Action. Decreed 1705. 
Blois and Counteſs of Hereford, 2 Vern, 01. And Ld. K. laid it 


1 n W 


Note; This was a Choſe in Action in Equity, and ſome Streſs laid on ” 


5. If a Man marries a Woman intitled to a Mortgage in Fee, and 2 Freem. 239, Leer ff Ae, wit 
Chan. 118, 
and Wife and their Iflue, Remainder to the Heirs of the Huſband 


6. A. being indebted to a Feme Covert becomes a Bankrupt; tze LE - 
Huſband pays a Contribution, and dies before oy Diltritacso. and Tg ht for the VE c ent 


does not alter the Property of the Bond. 2 Vern. 707. hues 114 Hit one Cue int he 

7. But if a Sum of Money is awarded the Huſband, which he is oro fo leo nfo mutt 
intitled to in Right of his Wife, and the Huſband dies before it is 5 Po 7 
paid, it will go to his Executors, and not ſurvive to the Wife, te. eie bis, Ae . 
Award being a Sort of Judgment which has changed the Property, Z. Ae, G r eee 74 . 
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8. If a Man marries an Orphan of London, who dies before a. oat i lod 
Twenty-one, yet her Share ſhall ſurvive to the Huſband, and ſhall eee 
not go to the other Children. 1 Fern. 88. 


fron eee. „fie 7 4g 
9. If an Inheritrix carves out a Term for 1000 Years to Truſtees, OE Dettcinie or 


Huſband for Life, and after his Death for the Wife and her Heirs ; 72 
and afterwards the Huſband and Wife by Fine ſur conceſſ. grant a 


: / A 2 . 7 7 72 i 6. > 
Term of twenty-one Years, reſerving the Rent to the Huſband and p & - 1 y e, 
Wife and the Heirs of the Wife; yet the Adminiſtrator of the Wife ,, er 


. 


hall not have the Benefit of the Rent reſerved. 2 Vern. 62. Hul eee, re, Aer e eee 
10. If one dies inteſtate, leaving a Daughter, the Wife of J. S. a . Lb ur 
and the Daughter dies before any Diſtribution made, and the Huſ- ZUR e. 
band dies inteſtate, the Share of the Daughter ſhall go to the Admi- © / 7 . 
niſtrator of the Huſband, and not to her Adminiſtrator ; but the t = (lte Heres or tf, 
Reporter refers to the Decree. Mich. 1693. Cary and Taylor, CS. 
2 Lern. 3o2. 

11. Baron and Feme Jointenants for their Lives, Baron ſows the 

Lands, and dies before Severance; and the Queſtion was, whether 

the Wife, or Executor of the Huſband, ſhould have the Corn; and 

the Court propoſed that each ſhould take a Moiety, which was 

agreed to, Rowner's Caſe, 2 Vern, 322. 


T 12, A, 


3$ zur. 7422 : 
and the Huſband and Wife die without Iſſue, this Mortgage being a _ montage? 4 eee, ow ' 
Choſe in Action, ſhall go to the Executor of the Wife, and not to“ Edt a rows Tarur (our Son | 
the Executor of the Huſband, Decreed Mich. 1700. Burnet and 5119-47 eb. Ae cue . 4 for ors * 


Kinnaſton, 2 Vern. 401. more 17 ys not peo Vhe , 


then the Wife died; and it was held that the Executors of the Wife 7 Efron 67 wee, ore 120 rar l of 1 
were intitled to the Dividend; for the Huſband paying Contribution, hat — abcaαιο, He a, 
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down as a Rule, that in all Caſes, where a Man makes a Settlement ES EGS regs I, Al 


that, though it does not appear by this Report, 3 g, n | 
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equivalent to the Wife's Portion, it ſhall be intended that he was to A 4; z <A aff 047 | 
have the Portion, though there is no Agreement for that Purpoſe, 3 LA RY = - 4 


after Marriage aſſigns his Intereſt in the Mortgage to Truſtees to call 8, O. Trg. , u, e, 39212193778 


a. | 


in the Money, and lay it out in Land to be ſettled on the Huſband s. c. . 1 WA — 4 


Paſc. 1686. Oglander and Baſton, 1 Vern. 396. ＋ ee. adopt mee, , bee. 1 Fooge i 


and ſhe and her intended Huſband declare the Truſt to be for the H rr 5 gcc g, e 4 


| 


_ Baron and Feme. 
tas 12. A. purchaſes a Walk in a Chaſe, and takes the Patent to 
himſelf and to his Wife, and J. S. during their Lives and the Life 
of the Survivor; the Huſband dies indebted, yet the Wife was de- 
creed the Benefit of the Patent during her Life, for ſhe cannot be a 


Truſtee for her Huſband ; but after her Death J. S. is to be a Tru- 
ſtee for the Huſband's Executor. Trin. 1688. Kingdome and Bridges, 


2 Vern. 67. a Ei 
13. If the Huſband lends out Money in the Names of himſclf 


ide Coppin | 
and. og and his Wife upon Mortgages and Bonds, and dies, the Wife is in- 
5 re titled to the Money by Survivorſhip, if there are ſufficient Aſſets be- 
ies to pay the Huſband's Debts. Trin. 1712. Chriſt's Hoſpital and 

. +. Budgin, 2 Vern. 683. 13. 2037 | 
Pre. in Chan, 14. The Plaintiff's Grandfather was Tenant for Life of a Farm, 
63, S. C. and the Inheritance was in the Plaintiff's Father, to whom he is 
Heir; on the Marriage of the Plaintiff's Father with the Defendant, 
who had a Portion of 300. in her Brother's Hands, and ſecured by 
his Bond to her, the Father and Grandfather join in ſettling this 
Farm upon the Defendant for her Jointure ; and this Settlement is 
- expreſſed to be made in Conſideration of 100/. paid to the Grand- 
father for the Marriage-Portion of the Defendant, which. 100 J. was 
paid to him accordingly by her Brother; the Marriage took Effect, 
and the Defendant's Huſband died indebted in ſeveral Bonds wherein 


he and his Heirs were bound; and Actions were brought againſt the 


Plaintiff, as his Heir on the ſaid Bonds, to ſubje& the Real Eſtate 
deſcended to the Payment of them ; and he brought his Bill to have 
the remaining 2000. of the Portion applied in Diſcharge of theſe 
Debts; which was decrecd by the Maſter of the Rolls; but upon an 
Appeal to Ld. Chan. the Decree was reverſed, and held, that' it ſur- 
vived to the Wife; though he ſaid, that if the Settlement had been 
in Confideration of the whole Portion, and had been equivalent to 
it, it muſt have gone to diſcharge the Huſband's Debts. Mich. 1697. 


Cleland and Cleland. | 


Prec. in Chan. 15. Richard Middleton, upon a Marriage-Treaty with Barbara 


312,5.C. and Vynn, agrees, in Conſideration of 12 504. Portion ſecured to her by 
ek un. Bond from her Brother, to clear his Eſtate, being 70 J. per Annum, 
der the Name of Incumbrances that were then upon it, within fix Months after the 
— 2 Marriage ſhould be had; and for every 100 l. he ſhould receive, to 
ſettle 10 J. per Ann. on her for a Jointure, and to ſettle Lands on the 
firſt and other Sons of that Marriage ; Barbara was no Party to 
theſe Articles; the Marriage takes Effect; Barbara dies within the 


ſix Months without Iſſue; Richard, on a ſecond Marriage with one 


Dorothy —, who had a Portion of 1600 J. in Truſtees Hands, 


by Articles agrees to lay out 12 50 J. he was intitled unto in Right of 
his firſt Wife; and this 1600/. when received, in the Purchaſe of 
Lands, to be ſettled on Dorothy for a Jointure, and for a Proviſion 
for the Iſſue of that Marriage; which Marriage after takes Effect, 
and then Richard dies before he had got in either of the Portions ; 
and Ld. K. decreed it to the Repreſentatives of Richard; and that it 
ſhould not ſurvive to the Adminiſtrator of the firſt Wife, he being a 

Purchaſer by his Agreement to difincumber his Eſtate ; and being in 
no Default, the Wite dying within the fix Months, which prevented 

the making the Settlement. Paſc. 1711. Medith and Wynn. 


CAP. 


pag Leg fgets D 
1 70 rabceulur, He age Zr Hixpromrey 5 
| e eee Contriect Dar? A e eee a 
* 7 ar. 4 Jas See. Rt os Fines cuff fry ee fp ned | ns —— ZH . 
2 1 — axrllerrg . a a A., 1095 CAL AAA A 1 
yay or f. Coese Hf FF hoes, & Ch mga” e . Aimee, 
gie. ae. u e, . * Sir, Zorre ferry u. 


L HA u., , He m,. re = 55 
EA » Tor Lhe ce, n. Ke eee , oApc rope re, | 
| 5 ( * 


5 Coe oy Ace, 6 Shere "CC ot . 
of 2 A P. XI ee off A ae A ae, 
14 ere ever tHe cu, 255 . 4 er cc,, a Hore 
e. 82-907” mer, The Ori PR . ae, ht he 42 

rA, 4F ua . 4 an5 „ Nes | 
Bill. rec er The cs,, 72 S144. Ga 
Bades 9 e Bee? een, Bug 2 — ———— fer, S 
a b He erent) SYMP vos WY en.. et guad ee er, 2 
( A) By whom it may be bꝛought⸗ ener rd, (he Se, 2000) Jo ebe. & ore Aogut- 


4 ee, ere, Ae ens. ea 35 BEL eget 
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(A) By whom it may be bzonght, 


1. HE King may ſue in Chancery for Equity. 1 Rol. Abr. 


373+ 
2. The Chancellor himſelf may ſue or be ſued in 


Equity, but he cannot make a Decree in his own 


dt: Did. 


3. If an Alien purchaſes Lands in the Name of another, admit- 
ting the King is intitled to the Truſt; yet he muſt ſue in Equity to 
have it executed. 1 Rol. Abr. 194. 


4. The Church-wardens may join with a poor "Perſon who is 
chargeable to the Pariſh. March go. 


5. A Bill may be. brought in Behalf of an Infant in Ventre ſa 
Mere, and an Injunction obtained to ſtay Waſte, 2 Vern. 711. 
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Pe. in Chan. 6. Any one may bring a Bill as Prochein Amy to an Infant, with- 


76. andGilb. |. his Conſent, becauſe it is at his Peril that he brings it, to be 
95 15 anſwerable for the Event; but none can bring a Bill in the Name of 


t : -£ 57 : N 2 Feme Covert, as her Prochein Amy, without her Conſent; and if 
TT . ſuch Bill be brought, upon her Affidavit of the Matter it will be diſ- 
„„ mmauiſſed; agreed by the Court. Mich. 1713. Andrews and Cradeck. 


. (8) Who are to be Parties to it. 


. P a Man grants a Reat-Charpe, and afterwards ſells the Lands 
_ I by Parcels, and the Grantee ſues for the Rent, he muſt make 
(e) If Two or all the Purchaſers (a) Parties. Cary 3, 33, S. P. 


n ore have a , e 
in Join Intereſt, regularly they muſt bo of Fine to the Bill; ſo if Two or more are liable to a Demand, you 
| 8 c eannot proceed againſt one alone. 2 195. So all Executors, Truſtees, or their Repreſentatives, are to 
de made Parties; but this Rule may be diſpenſed with, if any of them are not amenable, or if they have 


ſtood out Proceſs to a Sequeſtration. 


8 ide Attorncy 2. But in caſe of a Charity, it is not neceſſary that all the Ter- 
| rant tenants ſhould be made Parties, for the Charity ſhall not be put to 
af, Air. Eq. that Difficulty ; but the Tertenants may, if they ſeek a Contribu- 
Part 2. S. P. tion, undertake to make them Parties to the Information, or help 
| | themſelves by ſuch Courſe as they ſhall think fit. 1 Salk. 163. 
2 8 3. If there be an Agreement in a Pariſh, by a Veſtry Order, that 
I . 1007. per Ann. ſhould be paid to A. for a Lecture in the Pariſh, in 
8 2 Bill for the Recovery thereof, all the Parties to the Order muſt be 
_ made Defendants ; otherwiſe it cannot be decreed. Mich. 1 5 Car. 2. 
=” 7 * Henchman and Ayer, Hard. 333. We 
4. The Bill being to have an Account of a Truſt, the Defendant 

pleaded, that he was intruſted for three Children, viz. for the Plain- 
tiff and his two Brothers; and that the other two not being made 

Parties to the Suit, he was not bound to anſwer ; for otherwiſe he 

might be thrice called to an Account for the ſame Matter; and the 
: WEN Plea was allowed. Mich. 1682. Hanne and Stevens, 1 Vern, 116. 

See Graco A + . 5. But if A. deviſes ſeveral Legacies to B. C. and D. and that if 

3 his Eſtate fell ſhort, each to abate in Proportion; but if it increaſed, 
_ OR" ', , , that each, Legacy ſhould increaſe in Proportion; in this Caſe one 
a alone may ſue for his Legacy; and it is not neceſſary that the other 
Legatees ſhould be made Parties. Micb. 34 Car. 2. Haycock and 
Haycock, 2 Chan. Ca. 124. Though one Legatee may ſue, yet if 
the Reſidue of the Perſonal Eſtate be deviſed to three, 9. whether 
one of them may alone ſue for his Part; and vide Nel. Chan, Rep. 

243. where it is held that he cannot, 

6. If a Bill be exhibited againſt the Sheriff and Plaintiff at Law, 
to be relieved againſt a Bail-Bond aſſigned by Fraud by the Sheriff; 
let the Proof of the Fraud be never ſo ſtrong, yet if the Plaintiff at 
Law is not ſerved with an Order to anſwer, ſo as to be made a Party, 
the Plaintiff can have no Relief: Ordered by the Maſter of the Rolls. 
Mich. 1682, Tzraell and Narbourne, 1 Vern. 85. 

7. A Bill being exhibited for Diſcovery of a Bankrupt's Eſtate, the 
Defendant demurred thereto, becauſe the Bankrupt was not made a 
Party; and the Demurrer was allowed. Hl, 1688. Sharp and Ga- 
mon, 2 Vern, 32. 


8, Upon 


— „ . 


Bill. 73 
8. Upon a Bill for a ſpecifick Performance of a Covenant under 
Hand and Seal with A. for the Benefit of B. A. muſt be made a 
Party to the Suit; but if it had been only a Promiſe, either A. or 


B. might have brought the Action, according to the Cafe in * TI. Relts verſus 
rts, Hil. 1638. Cook and Cook, 2 Vern, 36. % 


verton's Reps | 

9. If a Perſon claims any Thing due from the Teſtator, the Exe- 
cutor muſt be made a Party. Rep. in Chan. Temp. Finch 334. All 
Executors muſt ſue and be ſued. 3 Chan. Rep. 92. Bk - 

10. If a Legatee of a Term ſues for it, he muſt make the Execu- 
tor a Party, although he alledges he has his Aſſent, Moor and Bla- 
grave, 1 Chan, Ca. 277. I e eee 201 +} | 

11. So if an Executor does actually releaſe, yet he muſt be made 
a Party to the Suit, Hil. 1681, Smithby and Hinton, 1 Vern, 31. 

12, But if the Plaintiff ſues one Executor, and alledges in his 
Bill that he does not know who the other Executor is, and prays a 
Diſcovery, this will be no Cauſe of Demurrer; ruled Mich. 1682, 
Bowyer and Covert, 1 Vern. 95. e p 

13. In a Bill to be relieved touching a Leaſe for Years, or other . = 
perſonal Duty againſt Executors, though the Executors be but Exe-"; 1 
cutors in Truſt ; yet it is not neceſſary to make the Cuy gue Truſts, 2. 
or Reſiduary Legatees, Parties. 1 Vern. 261, 

14. In a Bill to be relieved againſt an Award made by ſome of 
the Members of the Eaft-India Company, touching the Quantum of 
Freight due to the Plaintiff from the Company ; the Arbitrators, and 
ſome of the particular Members being made Defendants, they de- 
murred to the whole Bill, becauſe the Plaintiff could have no Decree . 
againſt them ; and their Anſwers would be no Evidence againſt the 
Company; and the Plaintiff might examine them as Witneſſes. And 
the Demurrer was allowed without putting them to anſwer as to 
Matters of Fraud and Contrivance. Trin. 1700. Dr. Steward and 
| The Eaſt-India Company, 2 Vern. 380. 

15. If any one ſue in Chancery an Executor of an Obligor to diſ- 
cover Aſſets, all the Obligors muſt be made Parties, that the Charge 
may lie equal. 2 Vent. 348. The Reporter adds a Qy@re, Whether 
the Principal may not be ſued without thoſe who are bound as Sure- 
ties. Vide Nel. Chan, Rep. 105. where it is held not to be neceſſary 
to ſue all the Obligors; and that any one who is compelled to pay 
the Money, may compel the others to contribute, 

16. But it is clear, that if a Judgment be had at Law againſt one 
Obligor, you may ſue the Executor of him alone to diſcover Aſſets, 

Sc. becauſe the Bond is drowned in the Judgment. 2 Vent. 348. 
2 Chan. Ca. 29, S. P. 

17. If one of the Defendants is proſecuted to a Sequeſtration, Prec. in Chan, 
the Cauſe may be carried on without him. Mich. 1699. Parker 99 
and Blackburne. | | 

* 18. The Plaintiff being Reſiduary Legatee, brought his Bill 
againſt the Defendant, who was one of the Executors (without his 
Co-executor, who was beyond Sea) to have an Account of his own 
Receipts and Payments: The Defendant inſiſted, that his Co-exe- 
cator ought to be made a Party ; but Ld. Chan. ordered the Cauſe 
to go on, and ſaid, That if any Thing appeared difficult on the Ac- 
count, the Court would take care of it. And as a Bill may be 
brotight againſt one Factor without his Co- factor, being beyond Sea, 
that the ſame Reaſon held here, Mich. 1698. Cow/lad and Cely. 
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| F 8 , who have thoſe, ought to be made Parties, for they might have 


| | aer A, Oe ZE A a4e ub. 
RAI x 6755115790 may take his Remedy againſt which he pleaſes, yet in Equity all 
| „ muſt be Parties, that Right may be done to all at the ſame Time. 


* 19. Barnard Spark, in 1661, made his Will, and amongſt other 
Legacies deviſed an Annuity of 20/.' per Ann. to B. to be paid Quar- 
terly, and gives other Legacies; and then has this Clauſe, All the 
reſt of my Real and Perſonal Efiate not before bequeathed (my Debts 
being paid) I give to my Brother John Spark, and makes him ſole 
Executor ; and he paid the Annuity ſeveral Years, and made his 
Will, and charged all his Real and Perſonal Eſtate, with this An- 


nuity, and deviſed all his Real and Perſonal Eſtate in England 


(Part of which was the Eſtate of Barnard) to his two Daughters, 
who were Defendants ; and all his Real and Perſonal Eſtate in Bar- 
hadoes to his two other Daughters that lived in Barbagoes, and were 
no Parties to this Suit : The two Daughters here paid the Annuity 
ſeveral Years, but then ſtopt Payment, on Pretence that the Words 
of Bernard's Will did not charge his Real Eſtate with this Annuity; 
or if they did, yet the Perſonal Eſtate ought to be firſt exhauſted, 
which did not appear to be: And the Real and Perſonal Eſtate in 


Barhadoes being equally liable by the Will of John, the Daughters, 


made Satisfaction; or however, they ought to have been before the 
Court, that the Defendants might at the ſame Time have a Decree 
againſt them to pay their Proportion ; for though at Law the Party 


On the other Side it was ſaid, admit it to be ſo, in caſe it may be 
eaſily done, yet it is impracticable in this Caſe, and therefore ought 
not to be required; and ſo held Ld. K. and that the Lands were 
charged by Barnard's Will; and if any Satisfaction has been made 
by thoſe in Barbadoes, it lay on the Defendant's Part to ſhew it. 


| Paſe. 1702. Quintine and Yard. 


* 20. Sir Edmund Forteſcue, in the Year 1664. ſettled his Eſtate 
upon Powel, Glendale, and Harris, in Truſt to pay his Debts in 
the firſt Place, then to pay ſuch Portions as he ſhould give to his 
Children, and laſtly, his Legacies ; and the Overplus to be laid out 
in a Purchaſe in Truſt for the firſt Son, and the Heirs of his Body, 
and ſo for the ſecond, &c. and for want of ſuch Iflue, in Truſt for 
himſelf and his Heirs ; the Plaintiff, his Grandaughter and Heir at 
Law, on whom the Truſt devolved, brought her Bill againſt the 
Adminiſtrator and Heir at Law of Harris, (Powel, Glendale, and 
Harris being dead) to diſcover ſome Lands purchaſed with the Over- 
plus Money by Harris, who had formerly been a Servant in Sir Ed- 
mund's Family, and who alone had tranſacted the Truſt. To which 
it was objected, that the Repreſentatives of the other Truſtees ought 
to have been before the Court ; but the Plaintiff inſiſting only to 
have an Account of what came to the proper Hands of Harris, 
and of his Receipts and Diſburſements only, and not of any Joint- 
Receipts or Tranſactions by him, with the other Truſtees 3 the Ob- 


jection was over- ruled. Hil. ꝙ Ann. Lady Selyard and The Executors 


of Harris & al. 
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2. A Solicitor Ng Area Bill for Fees only, if for Buſineſs dong ECD DU | | 
in this Court; and ſo he may when the Buſineſs is done in another. „ 


1 


Court, if it relates to another Demand the Plaintiff makes in this We 


% 
. 


though very ſmall, as two or three Shillings per Annum. Cox and 
Foley, 1 Vern. 3 59. | 


4. (a) A. Suit for ſmall Tithes, not | FI 
has it been uſed ; per Sir Fobn church as Amicus Curie. 2 Chan; . 7s 
Ca. 237. 0 sar Er- 


Luise Bill under 10 J. Value, except in Caſes of Charity, nor under the Value of 407. per Amun in Lands, 


the. aw 4 gf A Crus, ne a, | 
5. The Plaintiff being Executor, and his Teſtator greatly indebted, pp r mo 2 F 
and being defirous to be rid of the Aﬀets as far as they would go, F "Pl 
and that his Payments might not be afterwards queſtioned, brought e, u. eee enn, 
a Bill againſt all the Creditors, to the Intent they might, if they . ee, &.. LV Prekley . 
would, conteſt each other's Debts, and diſpute who ought to be pre- e, fe, i Ae ige C. l. 0 
ferred in Payment; the Defendant being a Creditor demurred, for ,, / 2 Saad a 
that the Bill contained Multiplicity of Matter wherein he was nett | 
concerned. But the Court over-ruled the Demurrer, and held it a 4/7 en. . r 
proper Bill, and a ſafe Way for an Executor to take. Hi. 1688. A-. Aue of ow ir 
Buckle and Atleo, 2 Vern. "oP . p a „ aA M- 3 
6. If A. obtains a Decree before the Ordinary for an Ifle in a , . Ine 
Church, and he brings Bill for the Decree of this Court to quiet him ; = — 4 * 3 | 
in Poſſeſſion, the Bill will be diſmiſſed with Coſts ; for this Court TRL beg fl . n "— 
executes not its own Decrees by Bill without examining the Juſtice . ae + 140577 Hog Send : 
of them. Paſe. 1691. Baker and Child, 2 Vern. 226, 1 gur. fu, due on Ae 


| | ponent aun. arenen, — 

(D) Bills of Diſcovery; and herein of whaekk |} 

Things there ſhall be a Diſcovery. bars ddt oO See, ener 

' ue, oz fer, neee, 4 44 pt eng 

7. IF the King grants the Goods of a Felon, the Grantee may compel i,, but ee, 5 bee, 

any one, in whoſe Poſſeſſion they are, to diſcover them. Cary 1, ., & Ae Aud e LY como 

2. If a Perſon is outlawed; a Bill may be exhibited by the Attor- „ 5. 1-4 r 0G ond) a, aw 

ney General to diſcover his Real and Perſonal Eſtate ; for the Out- . Ae. His $5e 

lawry is in Nature of a Gift to, or Judgment for, the King. Mich. 90 2 — 3 | 

165 5. The Protector and Lord Lumley, Hard. 22: bes ana n a a] 

3. A Bill was exhibited by the Attorney General in the Exche - f, 274 ., 7Hare md: | 

quer, wherein it was charged that the Defendant, being a Merchant, b, «wore 1, 74 meliert e. 

had concealed the Cuſtom of 290 Caſks of Currans ; and for the „ . e ge . £740: a 

better effecting thereof, had given 40 J. a- piece to two Cuſtom-houſe / ; g 

Officers; and Relief and Diſcovery prayed ; but upon a Demurter it“ . 

was doubted, whether the Defendant ſhould be bound to diſcover. , e ee, 14 lebe. 

Hard. 137. Hard. 201, S. P. adjourned, where it was alledged, the 7.74 7 Pcs 

Attorney General would not proſecute for the Forfeiture, but for 
the Duty only, 5 
4 If 
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4. If the Plaintiff alledges, that the Defendant had cauſed the * 
Brie ng ue, an ge, puaintiff's Port Wines to be, ſeized as French Wines, on purpoſe to 
e 40004 Oil err Se ee. THe mee, ©raiſe the Price of the Market, and to ſell. his own Wines at a better 

hoover = V7 04751 e, Rate, and detained the Plaintiff till he had ſold his own; Wines, and 
| he Footer fo art e. Mc aue then relinquiſhed his Proſecution, well knowing that the Plaintiff's 

UCC Je ers 1516s Wines were Part Wines: And he props an Aniwer and Diſcovery 
ee 1 to thoſe Matters, in order to his bringing an Action. The Defendant 

[- _—_—_—— may plead the Act for prohibiting of French Wines, and a penal 

. ee fee, due d., , G5 +9 Clauſe therein on any Man that ſhould ſeize Wines, and afterwards 
= pom 4. fern {56 14 0axelinquiſh his Drobo and it will be allowed. Mich. 1682. 

Col 7e — 5 Ale, ba, Bird and Hardwick, 1 Vern, 109 
| 7 abe, 55 vi /* Au” F. If it is charged by the Bill, that the Defendant in 1659. by 

7 Mb 1 "nl SG Colour of an Order of Sequeſtration by the Committee, had ſeized 

LB SE Gee af beer, ſeveral Tithes, &c. due to the Plaintiff, the Plaintiff may pray a 

nean, Sie cet. ace, nfo Diſcovery of the Particulars fo taken, and their Value; as where a 

4 V orolered +7 fc rar t:o5rMan by Colour of a Title enters into a Houſe, Se. and poſſeſſes 

. . himſelf of the Goods, &c. for it may be impoſſible for the Plaintiff 

_ - an 0 to diſcover the Particulars without ſuch Bill; and this is a Charge, 

| not by way of Treſpaſs, but under Colour of Title. So where a 
Will is proved, and the precedent Adminiſtration revoked, fuch Bill 
is uſually neceſſary for the Diſcovery of the Goods; and yet in Strict- 


— 


- neſs of Law there was a Treſpaſs; reſolved upon a Demurrer, Cage 
and Warner, Hard. 1682. ni, Haien £57 
6. A Bill was brought to diſcover who was Owner of a Wharf 
and Lighter, to enable the Plaintiff to bring an Action for the Da- 
1 mages his Goods ſuſtained by the Lighter's being overſet by Negli- 
. er cours Hell lieu For: gence of the Lighterman ; to which the. Defendant demurred ; but 
| 1 7 yy due a, the Demurrer was over-ruled. Sir John Heathcote and Sir John 
| =} nnn e lee, 2 Vern. 442. ; | . 
22 * F. So where the Ship called the Turgey- Merchant, taking fire by 
e Heel, Fa prees the Neglect of the Maſter or Ship's Crew; the Plaintiff, who was 
| one of the Freighters, and had his Goods burnt, brought his Bill to 
diſcover who were Part-Owners of the Ship, to enable him to bring 
his Action; to which the Defendant demurred, and inſiſted that this 
was like the Caſe where a Fire happens in a Man's Houſe, and burns 
| * 7 his Neighbour's alſo; although he is liable to Damages at Law, yet 
5 -- _» the Plaintiff, in ſuch Caſe, ſhall not be affiſted in Equity; but the 
Court held that the Caſe put was not parallel ; for though the Law 
gives an Action, yet it doth not ariſe out of any Contract or Under- 
taking of the Party; and that this and the precedent Caſe came 
within the Reaſon of the Caſe of any common Carrier; and there- 
ore over-ruled the Demurrer. Mich. 1703. Morſe and Buckworth, 
2 Vern, 443. | 
8. A Bill was brought to diſcover who was Tenant of the Free- 
hold, in order to bring a Formedon ; to which there was a Demurrer, 
| and it was allowed, Hz. 1683. Stapleton and Sherrard, 1 Vern. 
” | 212. Though the Caſe of Bickerton and Bickerton was quoted to 
| the contrary, Vide Cary 22. where it is ſaid that ſuch Bills have 
been frequent, 
9. A Demurrer to a Bill brought to diſcover the Tenant to a 
Præcipe on a voluntary Conveyance, allowed. Micb. 1684. Sher- 
burn and Clerk, 1 Vern. 273. 1 Vern. 213, S. P. Per Ld. K. who 
ſaid that there were Ways of knowing it without. 


. 
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10. If a Bill be exhibited to diſcover whether a Woman be mars VJ & Jie, uns PET 
ried or no, and Marriage "_— 3 1 of her Eſtate, ſhe | | 
is not obliged to diſcover ; ſuch a Bill diſmiſſed; 24 Car. 2. Mon- -/ | * . 
nins and — 2 Chan. Rep. 86. | ant de favs" Au, Carne hat * 
11. If a Bill be brought to eſtabliſh an Agreement for a ſeparate d e v4e Go Alas! 
Maintenance, and the Wife ſeeks a Diſcovery of hard Uſage, the Aa Sf rhe ume. AB He 
Huſband may demur to that Part, and it will be allowed. Mich. .,. | 
1682. Hinks and Nelthorp, 1 Vern. 204. Hes 3 r 1 
12. The Plaintiff's Bill was for a Diſcovery of a Perſonal Eſtate 1. 
that was deviſed to Charities relating to the College of, &c. the De- Ze au. Ef OY Hog cee, e 2094 
fendant pleaded, that the Will was not yet proved, but was contro- , 1205749 Se emmeery 9% u, 
= in * eee bog ear 1 the Plea, a A. ue. i 
iſcovery of the Eſtate being for the Benefit of all Perſons intereſtd , ‚‚ . _ 2 
therein, 1 neceſſary for ** Preſervation thereof. Paſc. 1688. = 5 Te * oe NPR a 
Duliich College and Johnſon, 2 Vern. 49. 1 Vern. 106, S. P. accord, eee. . 2 ge 
where the Right of Adminiſtration was conteſted. | Here nos Hike The Code of limery 
13. The Plaintiff having obtained a Judgment againſt the Defen- Sue e, eee He cel c 
dant on a Bond of 1400 l. Penalty for Payment of 700 l. and Intereſt, , fur lee, f. 2 
brought his Bill, ſetting forth this Judgment, and complained tate Fic Ws / 4M 
the Defendant, to defraud him of the Benefit of it, had aſſigned his c 
Eſtate to Truſtees, that he had lent 1200. to R. and G. who were . Ae? X Lie cee eee | 
ſince become Bankrupts in the Name of one E. but that it was in = 4:12:14 a, ac He Hour | 
Truſt for the Defendant ; and therefore prayed a Diſcovery of the . cee, beet, figs . 
Matter: And that the Plaintiff might come in under the Statute of 
Bankruptcy for this 1200 J. Debt; and that the Commiſſioners might 
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not make any Diſtribution till this Matter was determined. The ©/ v7 ©-77 A, u, "Ls —— a 


Defendant demurred, for that there could not be a Diſcovery of a a 111/77 arc ne — 
Man's Perſonal Eſtate in his Life-time ; and for that this Bill was in <7; 7 
Nature of a foreign Attachment, which the Practice of this Court 

did not admit or countenance ; but the Demurrer was over-ruled. 

Paſc. 1686. Smithier and Leuis, 1 Vern. 398, 399. 

14. But where A. obtained Judgment againſt B. and brought a Bill 
againſt C. for a Diſcovery of B.'s Goods, which C. had got into his 
Hands; and the Defendant demurred, becauſe the Plaintiff had not 
alledged he had taken out Execution againſt B. and the Demurrer 
was allowed. Paſc. 1686. Angell and Draper, 1 Vern. 399. | 

* 15. The Bill was to diſcover whether the Defendant had not j 
aſſigned over a Leaſe ; the Defendant pleads that there was a Proviſo F 
in the Leaſe, that in caſe he aſſigned over, the Leaſe ſhould be void; 
and that this being in the Nature of a Penalty or Forfeiture, he i 
ought not to be compelled in a Court of Equity to diſcover. For 1 
the Plaintiff it was ſaid, that this was not a Penalty, but Part of the 1 
Contract; yet the Plea was allowed. Hz/. 1700. Fane and Atlee. 

* 16. The Defendant was one of the Supercargoes of the Royal 
George, belonging to the Plaintiffs ; and on his being ſo appointed, 
entered into a Bond with Sureties, of 5000/7. Penalty, not to trade 
to any of the Places prohibited by the Act of the gth of the late 
Queen for erecting the South-Sea Company, or contrary to the 
Aſjiento Contract with the King of Spain, and ſeveral other Re- 
ſtrictions; and he on his Part covenanted not to trade to any of the 
faid Places, or contrary to the ſaid Contract; and covenanted not to 
plead or demur to any Bill which ſhould be brought againſt him in 
Equity for a Diſcovering of his Trading or Dealings contrary to his 

X Agreement; 


+ © 
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Bill. ; 


Agreement ; and this Bill was brought, charging him with ſeveral 
Breaches of Covenant, to the Prejudice of the Plaintiffs, to the 
Amount of ſeveral thouſand Pounds, and for a Diſcovery thereof, 
Sc. and the Plaintiffs by their Bill waved the 5000/7; Penalty of the 
Bond. To this Bill the Defendant pleaded the Statute ꝙ Anne, and 
ſeveral Articles of the Affiento Contract, whereby whoever traded 
contrary thereunto, were liable to great Penalties, as Confifcation of 
Ship and Goods, and ſeveral other Forfeitures. And it was ſtrongly 
urged, that by Law no one was bound to diſcover any Matters which 
tended to ſubje& him to Penalties or Forfeitures; that it was the 
Buſineſs of Courts of Equity to relieve againſt, not to aſſiſt Forfei- 
tures; and that this Covenant not to plead or demur was illegal and 
void in itſelf, as it tended to deprive him of the Benefit of the Law, 
like a Covenant not to bring a Replevin, or ſuch like. But the Plea 
was over- ruled; becauſe he certainly might, if he thought fit, forego 
or wave the Benefit of the Law in thoſe Particulars, which here he 
has expreſly covenanted to do; and which were the more neceflary 
to be required of him, as the Plaintiffs themſelves were under like 
Penalties, in caſe any of their Factors or Agents traded contrary to 
that Act, or the Aſiento Contract: And this Covenant not to plead 
or demur, was purpoſely to obviate the Pretence, that he ought not 
to diſcover any Thing whereby to ſubject himſelf to any Penalties ; 
which, ſince he has expreſly conſented to and covenanted for, he 
ſhall not now be at Liberty to object to the Illegality of: And it 
was ſaid to be ſo reſolved in a like Caſe between the E. I. Company 
and Atkins, in the Time of the Lord Macclesfield, on a very ſolemn 


Debate. Mich. 1728. South-Sea Company verſus Bumſted. 


(E) Bills quia Timer in what Caſes p2oper. 


I. A Had the Uſe of Goods and a Library for Life, Remainder to 

* the Plaintiff's Wife, who was dead ; but he, as her Admi- 
niſtrator, brought his Bill to have the Goods, &c. ſecured to him 
after the Death of 4. which was decreed accordingly. 12 Car, 1. 
Bracken and Bently, 1 Chan. Rep. 1 10. 

2. A Bill was brought to deliver up an Apprentice's Bond and 
Indentures, he being out of his Time; and it was ordered that the 
Maſter do either bring his Action within a Year, or deliver up the 
Bond and Indentures ; for if it were at the Maſter's Choice to ſtay 
as long as he pleaſed, he would perhaps ſtay till the Apprentice's 
Witneſſes were dead. 17 Car. 2. Baker and Shelbury, 1 Chan. Ca. 70. 

3. The Defendant's Teſtator gave the Plaintiff 10001. to be paid 
at the Age of twenty-one Years : The Bill ſuggeſted that the De- 
fendant, who was Executor, waſted the Eſtate; and therefore the 
Plaintiff prayed that he might give Security for the Payment of the 
Legacy at ſuch Time as it ſhould become due, which the Maſter of 
the Rolls decreed accordingly. Hil. 2 Car. 2. Duncumbun and Stint, 
1 Chan, Ca. 121. Ws 


2 Feen. 138, 4. If A. being ſeiſed of Lands in Fee, grants a Rent-Charge iſſu- 
S. C. 24 Feb. ing thereout, and after deviſes the Lands to B. for Life, the Re- 


1673. 


mainder to C. in Fee, and dies, C. may compel B. to pay the Ar- 
| 5 rears, 


_ 
* 
1 * — 
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rears, for fear all ſhould fall on C. in Reverſion; although it was 
urged, that this was a remote Poſſibility. Hl. 2 5 Car. 2. Hayes 
and Hayes, 1 Chan. Ca. 223, | 
5. If A. is bound for B. and has a Counter-Bond from B. and 
the Money is become payable on the original Bond, Equity will 
compel B. to pay the Debt, though A. is not ſued ; for it is unrea- 
ſonable that a Man ſhould always have ſuch a Cloud hang over him. 
Per North Ld. K. 1 Vern. 190. . Vee.” 123 
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| 1 4 * 
(F) Bills of Peace to pꝛevent Multiplicity b 
Suits. ae of 16% For 
| 744 $4 5 Hider 64 22 Au . 
i, PON a Motion for a new Trial after Verdicts upon two "” On CORY Aon rs 1 
Iſſues, which were directed, the one to try whether the , eee, beg. * W 
Lord of a Manor had a Grant of Free Warren; and the other, in ee, baue e, 2, Heike 
caſe he had the Grant of Free Warren, whether there was ſufficient eſengee, 7 , St , 
Common left for the Tenants; Ld. Chan. ſaid, That thoſe Matters PETTY : Fs „ 
were properly triable at Law ; but it being urged, that the Bill was 5 4 4 
brought to prevent Multiplicity of Suits, and was in Nature of a ann 
Bill of Peace, a new Trial was granted upon Payment of full Coſts. And enters | 
Mich, 168 1. How and The Tenants of Muſgrave, 1 Vern. 22. Cary 3.5/7 fi, & comma 10h — | 
Bills of Peace proper in Equity. 1 Vern. 266. where ſeveral Tenants C7,” , f 


» * 4 L. 3 „* 4 un, 
. k a Ent, „. 47 {4 £47 794 
of a Manor claimed a Right to the Profits of a Fair; and a Bill was A . 
allowed to eſtabliſh it. ff 2 


2. A Bill ſhewing that one Commoner had recovered one Shilling, V etc, ler, eee fort 


or other ſmall Damages, againſt the Plaintiff for oppreſſing the Com- Ae Cormprorec & fic lo N 

mon, or for uſing the Common where he ought not; and therefore 2 e gr eovee rer, Ws | 

that the Defendant, another Commoner, may accept of like Da- ba 46 
= p 2 — Frm e 8 

mages for what is paſt, to prevent Charges at Law, is in Nature of 1 

a Bill of Peace, and proper in Equity. 1 Vern. 308. LL ee ee eee (mee 


3. A. directed B. to pay to C. what Sums C. ſhould want, C. ac- Hes 29 0110 9 ere, 19 ht geg 
cordingly received two Sums of Money (amongſt others) of B. for g e , & e eee ,, 
which he gave Receipts, as by the Order of A. A. and C. come to E ee 4; 2 


an Account, which being ſtated, they gave mutual Releaſes; but the 5 1 
two Sums not being entered in the Books of A. were not accounted © . ‚ . , 
for by C. B. not having received any Allowance from A. for the e,. 77224, 220 git, & on 


two Sums, prefers his Bill againſt C. to have the Money paid back. rA. & eee, Hove: a = alu wi 
C. confeſſed the Receipts, but inſiſted that he ought not to pay the ue + ed 2 | 
Money, for that they never had any Dealings together, but upon Aas the a, Hae 
the Credit of A. and it was to be preſumed that the Plaintiff had an mn mY * 
Allowance from A. he never paying the Defendant any Thing, but eng 7, & He grorf fee coup 
upon the Credit of A. and the Receipts ſo worded. But the Court i eee, ac # one ar, Loo ce. 
decreed that the Defendant ſhould return the Money; for the Plain- . .,. /5-:5:4 ure of feed 
tiff has a fair Claim againſt the Defendant to avoid Circuity of Suits;, „ „ £ „ 
for otherwiſe it would only turn the Plaintiff on A. and A. on tge pag we 6 FR 
Defendant again in Equity, to ſet aſide the Releaſe, and to have an , . grey 
Allowance of theſe Sums. Show. P. C. 17. Au, Pr eee ge 
| Sa? pr mur git Ge >-9 A.. 
5 e . A 2. 
e, Srl fer, aer eee 749 
G) „ P ; 
(G) Crolg- inte nn Ie eee Rect 
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(G) Croſs⸗Bills. 


1. A Croſs-Bill is a Bill brought by the Defendant againſt the Plain- 
tiff in a prior Suit depending ; it muſt be brought before 
Publication paſt in the other Suit, except the Plaintiff in the Croſs- 
Bill will go to Hearing upon the Depoſitions already publiſhed, be- 
cauſe of the Danger of Perjury and Subornation. Vide Rep. Temp. 
Finch 103. | 

2. If there be a Bill exhibited in one Court of Equity, there may 
be a Croſs-Bill in another ; as if the Mortgagor exhibits a Bill to 
redeem in the Exchequer, the Defendant may bring a Bill in Chan- 
cery to forecloſe : Per North Ld, K. 1 Vern. 221, 


(H) Supplemental Bills, 


1. HE Plaintiff brought a Supplemental Bill for Diſcovery of 
more Evidence touching a Matter of Account; to which 
the Defendant pleaded the former Bill, and that the Cauſe was 
heard, and an Account directed; but he was ordered to anſwer to 
all Matters in this Bill not anſwered unto in the former Caſe, but 
the Plaintiff not to reply or proceed any farther without Order, 
30 Car. 2. Boeve and Skipwith, 2 Chan. Rep. 142. n 
2. In a Bill of Review a new Supplemental Bill may be added. 
Hil. 1682. Price and Keyte, 1 Vern. 135. 85 


(1) Bills of Interpleader. 


0% A Bill of 1. F a Cauſe has been heard upon a Bill of (a) Interpleader, and 


Inerpleaderis fa Trial at Law directed to ſettle the Right between the Defen- 


by a third Per- dants, there is an End of the Suit, as to the Plaintiff; ſo that if he 
— who not afterwards dies, the Cauſe ſhall ſtill proceed, and there needs no Re- 
ene vivor, each Defendant being in the Nature of a Plaintiff: Ruled 


whom he . 
ought of Right upon Motion. 1 Vern. 351. 


to render a 


Debt or Duty, fears he may be hurt by ſome of the Claimants, and therefore prays that they may interplead, 
ſo that the Court may judge to whom the Thing belongs; and he thereby rendered ſafe on the Payment: And 
this he may do, whether any Suits be actually commenced againſt him in Law or Equity, or is only in Danger 
of being moleſted by the printed Orders ; it appears that the Plaintiff in a Bill of Interpleader muſt annex to 
his Bill, or upon filing thereof make an Affidavit, that there is no Colluſion between him and any of the Parties. 


(K) Certiorari Bills. 


(a) A Certio- I. | HE Plaintiff brought a () Certiorari Bill to remove a Cauſe 
ravi Bill is for & out of the Mayor's Court, his Witneſſes living out of that 


removing a e g q 
dar, Aa- al Juriſdiction, and inſerted other Matters relating to an Aceount not 


an inferior in Controverſy in the Mayor's Court. After Examination of Wit- 
Court of Equi- | 

ty, upon Suggeſtion that the Cauſe is out of its Juriſdiction, or that the Witneſſes live out of the Juriſdiction, 
or upon ſome good Reaſons given, why equal Juſtice may not be had in ſuch Court; but whether, after a 
93 any ſuch Court, a Bill of Appeal or Review will lie to Chancery to reverſe it, guære, & wide 1 Vern. 
177, 184, 443. 


neſſes, 
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Bill. -— 
| neſſes, the Defendant moved for a Procedendo, and infiſted, that if 
; the Cauſe ſhould be heard here, he could not be relieved, not having 
3 any Bill here; but a Procedendo was denied, the Bill containing other 
Matters not determinable in the Mayor's Court; neither can the Bill 
be divided: But the Cauſe after Hearing was diſmiſſed out of this 2 Eren. 174, 
Court. Mich. 15 Car. 2. Rich and Faquis, 1 Chan. Ca. 37 * 
2. The Plaintiff, an Apprentice, had ſued in the Mayor's Court 
to have 1 50 J. repaid, which his Mother had given to the Defendant 
to take him as his Apprentice; the Defendant brought his Certiorari 
Bill, and entered into Bond to prove his Suggeſtions within the 
Time limited, as uſual; and upon a Reference to a Maſter, he cer- 
tified the Plaintiff had proved his Suggeſtions; and thereupon, altho” 
a Procedendo was ſeveral Times moved for, it was denied; ſo the 
Defendant was neceſſitated to reply, and both Sides examined their 
Witneſſes; and Publication being paſſed, the Plaintiff ſerved the 
Defendant to hear Judgment; and upon opening the Nature of the 
Caſe, Ld. K. and Maſter of the Rolls were both of Opinion, that it 
ſhould be ſent back to be determined in the Mayor's Court; and 
the Regiſter ſaid it had been often done both Ways, ſometimes re- 
tained and decreed here, but oftener ſent back; ſometimes after 
Publication, and ſometimes after a Subpene ſerved to hear Judgment. 


Hil, 1704. Stephenſon and Houlditch, 2 Vern, 491. . 11 22 5 / 


((I) Bills of Review and Reverſal. 


1. IF the Chancellor errs in a Decree in a Matter of Law, and it!“ ©/ ©” ES | f 
: L£ appears within the Decree, this Decree may be reviewed for „ Hers ore Ggae AA 
this Error, 1 Rol, Abr. 332. | | : | 

2. So if the Chancellor errs in his Conſcience upon a Matter of } 
Fact proved before him, there may be a Review upon this Matter, 
becauſe there needs no Examination ; but this may be reviewed on 
the old Depoſitions ; and this is uſual, Bid. 382. | 

3. But if the Chancellor errs in his Decree upon a Matter of Fact, 
this Decree is final, and cannot be reviewed, becauſe they cannot go 
upon a new Examination of Witneſſes now; for after Publication 
this cannot be done, Bid. 

4. No new Evidence, or Matter which might have been uſed in 
the firſt Cauſe, and of which the Party had then Knowledge, ſhall 
be ſufficient Grounds for a Bill of Review. 3 Chan. Rep. 76. 1 Chan. 
Ca. 43, S. P. Laid down by Counſel as a Maxim, 2 Chan. Rep. 

9 
80 5. No Errors can be aſſigned on a Bill of Review, but Errors in 
Law ; and ſuch muſt appear from the Facts ſtated in the Decree; if 
new Matter is after diſcovered, it can only be aſſigned for Error, by 
Leave of the Court. Paſc. 1683. Milliſb and Williams, 1 Vern. 166. 
1 Fern. 202, 8. N . | 

6. If a Man brings a Bill of Review, to which there is a Demur- 
rer, and the Demurrer allowed, he cannot afterwards bring a new 

Bill of Review. 1 Vern. 44. 1 Fern. 417, S. P. 

. So where a Bill was taken -pro confeſſo, and a Bill of Review 
brought, to which the a * demurred, which was allowed ; 
| and 


— P 
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Ri and a new Bill of, Reyiew- being brought, the Defendant demurred ; 
and for Cauſe. ſhewed, that a Bill of -Review lies not after a Bill of 
| Review; and the: Demurrer was allowed. Hi. 1682. Dumy and 
-  Filmore, 1 Vern. 135. 2 Chan. Ca: 133, SC. 414 
| 8. Where a Demurrer to a Bill of Review is allowed, it may be 
inrolled ; but if oyer-ruled, that cannot be. inrolled, ſo as to prevent 
the Demurrer's being re- argued. Hil. 1690. Moots and ' Tucker, 

2 Vern: 120. per, Gyr". it * Ji, . 2 
9. A Decree was obtained for a large Sum of Money, and a Bill 
of Reyiew was brought, and new Matter aſſigned for Error; and 
the Rule of Court was pleaded, viz. that the Defendant ought firſt 
to pay the Money into Court before the Bill brought: But per, Gur”, 
let him give good Security, and we will diſpenſe. with the Rule. 

14 Car. 2. Levi. and Darrey, 1 Chan. Ca. 42. FRM 443( 1 
10. On a Motion to ſtay. Proceedings on a Decree until the-Plain- 
| tiff was heard on a Bill of Review, it being inſiſted upon that a Bill 
of Review was in itſelf a Super/edeas; and like a Writ of Error at 
Law; but per Ld. K. the Decree ſhall be performed to a Tittle be- 
fore any Bill of Review be allowed, unleſs the Plaintiff will ſwear 
that he is not able to perform the Decree, and will ſurrender, him- 
ſelf to the Fleet, and lie in Priſon till the Matter be determined on 
the Bill of Review. -. Hil. 1682. Williams and Mellifh, 1 Vern. 117. 
11. Upon a Motion that a Bill of Review might be admitted, 
without Payment of the Coſts of the former Suit, amounting to 
1501. for which the now Plaintiff, as was pretended, had been in 
Execution almoſt twenty Years, and was not able to pay them. 
Per Cur', Upon his making Oath that he is not worth 40/. beſides 
the Matter in Queſtion, and beſides à Suit depending between the 
ſame Parties to forecloſe a Mortgage, the Debt being pretended to 
be overpaid, he ſhall be admitted to bring his Bill-of Review with- 
out Payment of Coſts. Mich. 1684. Hirten and Macclesfield, 1 Vern. 
264: / Vide 1 Vern. 292. where it is ſaid, that paying of Coſts, 
% bibel, 6555514" ie caupon bringing a Bill of Review, is diſpenſed with by a late Order, 

Perce a enforce of Lorri ge. 1 Vern, 292. NWN RU 405175 ia at 
„fer, — [ ' 


2 1 At Anort gg. PS. 3; . | | | | | 2 l 
3 , O Bills original after a Decree. 
A gu, Ae, fu, verb . . 7 | 5 f 4 | 
Joe Lorry acct fi ner, gab le. A Feme Covert, after Separation from her Huſband, had a De- 
PHE ee, he opt ane f, II cree for Alimony, which Decree was confirmed on a Bill of 
Fare It 1 ee 211. e, Review; but the Huſband being willing to be reconciled to his 
OC cem wo57H 66 445 fxcfex5,,Wite, and to cohabit with her, exhibited an original Bill to ſet aſide 
f 9p 6 gute, the Decree; and it was held by Finch Ld. K. aſſiſted by North C. J. 
CYL ga ih 4 ge, ee, to be a proper Bill. Hil. 26 Car. Whorewood and Whorewood, 1 Chan. 
free vue, He , or: co; Ca. 250. where it is ſaid to have been reſolved, that where a Decree 
Pie iger, way ror gfororrped £ 1s temporary, or for ſpecial Ends, an original Bill lies, to ſhew that 
(0 are eggs er, fe ine {1964 111? the Purpoſes of the Decree are ſatisfied, and to put a Period to it. 
brett 2 Dor e, . geo. Vide 2 Chan. Rep. 128. : inn TO 11] | 7171 
e le 1117 eee e, 2. An original Bill to execute a Decree of Lands againſt a Pur- 


He O. r chaſer, who claimed under Parties bound by that Decree, was al- 


D lowed: good on Demurrer thereto, by Ld. K. Trin, 26 Car. 2. 
7 = SH 11144, I od . 
Organ and Gardiner, 1 Chan, Ca. 231. 
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3. If a Bill be brought to have the Benefit of a former Decree, the 2 © Some 1750 

Plaintiff cannot examine Witneſſes, much leſs the ſame Witneſſes to Dame, U Hort 
the Matters in Iſſue in the former Cauſe; but on ſuch a Bill the 22 : "25 
Court may examine the Juſtice of the former Decree ; but then it dT by core owe of: 1 
muſt be by Proofs taken in the Cagſe whetein that Jeree is made.. f, oe 24005 ca ws | 
Per Cur',” 2 Vern. 409. vide 1 Chan. Ca. 45. where it is ſaid, that over SH 195d pr gfe . 
no original Bill ought to be brought to explain a Decree on any uu, for: fo A , 
Matter precedent to the Decree, | 3 


1 — 
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ici ” ba 4 7 . | 2 ret for Lk L Fares peri e N 
. Ap.priginal BY,” birely in Majure.of a Eg eRevivor, and C, ee, 
not broader ox longer: than ill o vivor only, kor open the ain. Oe, Hees, eee b 


firſt Decree to have it looked into; but if it be to inforce a Decree, He +107 4 07 Het eee # " 
or carry it further, then it opens the Cauſe. Paſc. 1706. Vare and Hege, es gare ee 4 | 


Waordall. n W nv dot pore Ig add aa : 
. Ane ana n:: In 6 7 

(N) Bill taken pro confeſſo. | bee fie ex age , 

| ES ain Tc CAM CO/4 Soul free 22 reti 


1. IF the Defendant appears to the Subpæna, and prays a further — 5 a, Hlrr11g 00 O17 aut 
Day to anſwer, and has it, and afterwards ſtands but all the nee, 2/ o Lore * 
Proceſſes of Contem Au #4 e- ark, 5x S097 | 


Chan. Rep. 05. I, 1 : 4 — Z "4 oy * Fo * — © ah HH hy” 
2. But if the Defendant hath not appeared, the Court will not ©/ OO „ 

appea I Co f will not bit en = ef, ru, — Lact | 

; | 

| 


decree the Bill to be taken pro confeſſo, but will order a Sequeſtra- p 
tion againſt his Real and. Perſonal Eſtate, until he elears his Con- beer, 
tempt. - 2 Chan. Rep. 283. nn er mn = Ara a on Se angege- rr . 
3. The Defendant being a Priſoner in the King's Bench refuſed to , 7 5 $1.90 , a7 
anſwer; whereupon it was prayed, that the Bill might be taken pro 4 . 5 
confeſſo, if he did not anſwer by a certain Day; but the Court wass . 1 
of Opinion, that the Bill could not be taken pro cunfelſo, unleſs the , bee ee, mega, ag apart 
Defendant was in the Priſon of the Court; whereupon he was re- 144 wge ibcauge e, bee hav 
moved by Habeas Corpus into the Fleet, and having a Day given him |... be,, ee St 
to anſwer, and he ſtill refuſing, the Bill was taken pro confeſſo, and 4 3 fl P 
he was ordered to be kept cloſe Priſoner. Nel. Chan, Rep. 50. rat tore aac. | 
4. A Quaker being in Contempt for not anſwering upon Oath ; H, ee, 17/7 77099 a0 247” I 
and he being by Order brought to the Bar, Ld. Chan. admoniſhed e, 4c 14% e, fm | 
him of the Peril of perſevering; but he till refuſing to anſwer on 4 He, F fue. | 
3 - —_ was in, * . 29 on: 2. Anon, 2 Chan, n hore Hare came. 
5. The Court of Policies and Aſſurances in London having decreed © © 0 rerec ay "a | 
a Bill to be taken pro confeſſo, after the firſt Summons, their Decree 7 * #1 He er ut. mic? fe 
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for this Reaſon was reverſed. 1 Vern. 223. mide ce, by weer ge ofter his 
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GAP. xIll 
Bonds and Obligations. 


(A) Concerning Bonds voluntarfly entered into. 


(B) When the Conſideration of entering into a Bond fails, 
in what Caſes- there ſhall be Relief in Equity. 


(C) What ſhall be ſafd an illegal Conſideration ; and herein 
- .. of Bonds of Reſignation, criminal Converſation, and ſuch 
as dep2ive a Man of the Benefit of the Law. 


(D) Anreaſonable Bonds relieved againſt. 8 
(E) 1 given in Fraud of Marriage⸗Agreements relieved 
again, Sh | box 2 1th 
(F) Barriage-bzokage Bonds, what ſhall be vold as ſuch, 


(G) Bonds obtained from young Þeirs, in what Caſes to be 
relieved againſt, 


(H) Bond and Penalty, in what Caſes moderated in Equity. 


(I) Jn what Caſes a Defef# in the Bond, oz the Want of 
it, will be ſupplied in Equity. wy 


dae pu Queue,, 0 rd aK) Concerning Co-obligozs and Sureties. 


en. At get oe Seater He s,. <o2/45” Fabra tt asu. 
„ FS * a 1 0 
Morte nf Hewr hee Ac ere 4 fare on og ee, 
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_ (A) Concerning Bonds voluntarily entered 
(G01 tf, 5 as 3 roms into, | G „. Cert + Clo dlarg h 


I. | a Man enters voluntarily into a Bond, though there was no 


42. But a voluntary Bond ſhall not be paid in a Courſe of Ad- 4. 
miniſtration, ſo as to take place of Real Debts, though by fimple , 


0 8. C. cited Contract; but ſuch voluntary Bond ſhall be paid before Legacies (a). Chas 
by Take S. e Decreed by Harcourt L. C. 23 Feb. 1712. Jones and Powell. 


Cray and Rooke (wide Eg. Ca. Abr. Part 2.) For the Bond, although it be voluntary, transfers a Right in the 
Life-time of the Obligor ; but Legacies ariſe only from the Will, which takes effect only from the Teſtator's 
Death, and therefore ought to be poſtponed to a Right created in the Teſtator's Life time; and this Ld. Chan. 


added, was expreſly proved by the Caſe of Fairbeard and Bowers, (vide Title Creditoz and Debtoz (B 
Pl. 15.) and that this Opinion of Lord Harcourt Was grounded upon precedent Authorkies. 02 ( ) 


He fate en, ans fc 3, 5 339. (B) When 
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(B) When the Conſderation of entering into 
à Bond fails, in what Cales there hall ve 1 


1. JF a Leſſee aſſigns his Leaſe, and the Aſſignee, in Conſideration 1 
of ſuch Aſſignment, gives him a Bond of 3oo/. conditioned | 
to pay him 20/, a Year, and the Rent to the Leſſor, and the Aſ- 
ſignee ſuggeſts, that the Leaſe being forfeited (as in Truth it was) 
there is no Conſideration ; yet if the Aſſignee may have the full | 
Benefit of his Agreement, as he had in this Caſe, by the Leſſor's 1 
not taking Advantage of the Forfeiture, he ſhall have no Relief. 18 
Decreed 25 Car. 2. Powe] and Morgan, Rep. in Chan. Temp. Finch | 
"Ts If an Officer in the Army agrees to ſurrender his Commiſſion - - A 
to F. S. in Conſideration of 100/, for which a Bond is given, and 1 
he ſurrenders accordingly, and F. S. cannot get himſelf admitted, 
yet J. S. ſhall not have Relief againſt this Bond, ſave only againſt | 
Intereſt and Coſts. Decreed Mich. 1682. Berrisford and Done, Br 
1 Vern. 98. | | | | 
3: In a Bill to be relieved againſt four Bonds entered into by the 
Plaintiff's Teſtator to the Defendant, for quitting his Pretence, and 
procuring *he Plaintiff's Teſtator to be admitted Purſer of one of 4 
the King's Men of War: It was held per Cur”, that the Bonds could | 
not be ſet aſide, and that they could give no Relief, except for In- 
tereſt and Coſts, on Payment of the Principal. Hil. 1693. Symonds 
and Gibſon, 2 Vern. 308. Quzre of the Circumſtances of this Caſe, 1 
for no more of it appears in the Book. nope | 9 
4. But where a Bond was entered into before the Wars, condi- A 
tioned to pay 40 J. per Ann. for twelve Years, out of the Profits of | 
an Office, which Office was taken away by the Uſurpers, but was | | * 
again revived at the King's Reſtoration; and it was held; that the 4 
Obligor ſhould not' be liable for more than. the Time which the | 
Office continued. Decreed 17 Car. 2. Lawrence and Braſier, 1 Chan. 
pa So if a Citizen of London is ſeiſed and 3 of Houſes of 
a publick Title, and likewiſe of a Perſonal Eſtate, and deviſes 
10, ooo l. to his Daughters, and makes his Nephew Executor, who 
enters into a general Recognizance to the Chamberlain of London, 


for the Payment of the 10,000/. and the Lands of a publick Title, 1 
by the Reſtoration of the King, revert to the right Owner; and the 4 
Perſonal Eſtate by the Fire of London is very much leſſened, ſo that | 1 
it is doubted, whether the Whole will make up the 10, ooo J. the - = 
Recognizance ſhall be made uſe of no farther than to make good 4 


the Value of the Teſtator's Eſtate, over and above the Lofles by 
Fire, and the King's Return. Decreed Mich. 22 Car. 2. Holt and 
Holt, 1 Chan. Ca. 190. 
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where there 


tion; and here 


e ſaid an iliegal Conſidera⸗ 
11 15 Wonds of Reſignation, 


criminal Converſation, and ſuch as depzive 
a Man of the Benefit of the Law. 


1. IF a Man who has a Title to Lands applies himſelf to a Coun- 

1 ſellor, to recover ſuch Lands, and the Counſellor refuſes un- 
leſs the Party will give him a Bond, conditioned to give him balf 
the Land when recovered, ſuch Bond ſhall be delivered up, and the 
Counſellor ſhall have no more than his reaſanable Charges, Decreed 
Mich. 32 Car. 2. Skapbolme and Hart, Rep. in Chan. Temp. Finch 


477. 8 5 | 28 bs 
2. The Defendant, upon his preſenting the Plaintiff to a Parſon- 


red to be no Corruption or ſimoniacal Contract; and that a Man 


pea ? I f FI: 
Cale of Plurality, Non-reſidence, or till the Patron 2 Son is of Age, and qualified to take the Benefice ; but 


*.3. The Guardian of an Infant preſented to a Living,. and took 
a Bond from the Incumbent to. refign within. two Mauthe after 


#4 4 3 ff 


the 1 eee and had ſaid, that if he would not give 


the Bond. Bonds for e been held good in Law]; the 
Statute of 31 E/;z. againſt Simony, made the Penalty upon the Lay 


fore that Statute, and they have been allowed ſince, only to preſerve 
the Living for the Patron himſelf, or for a Child, or to reſtrain the 


any other r made 
where it is general, for Reſignation, yet ſome ſpecial Reaſon muſt. 
be ſhewn to require a Reſignation, or I will not ſuffer it to be put 
in Suit; if it ſhould not be ſo, Simony will be committed without 
Proof or Puniſhment ; a particular Agreement muſt be proved, to 
reſign for the Benefit of the Friend that would be preſented ; and 

: | without 


e 


Bonds and Obligations. = 
without ſuch Agreement the Bond ought not to be ſued, but for 
Miſbehaviour of the Parſon ; and here are Proofs in this Cafe of 
Endeavours to get Money out of the Plaintiff; and decreed a perpe- 
tual Injunction againſt the Bond, and Satisfaction to be acknow- 
ledged upon the Judgment; and the Plaintiff to give a new Bond bf 
2001. Penalty to reſign ; but that not to be ſued without Leave of 
the Court. Mich. 1701. Hilhard and Stapleton. 5 
4. If a Bond is given to a Houſe-keeper for ſecret Service, and it 
does not appear ſhe was a common Strumpet, Equity will not re- i 8 
lieve againſt it. Mich. 1691. Bainhour and Maning, 2 Vern. 242. ( lime & ,- 49 rb | 
5. But if it appears that there was 7urpis Contractus, and that 1941 
the Woman uſed to practiſe after that Manner, and uſed to draw r „ 1 17 
Þ ee | ; > UAE li, lutte A. fene, 
in * Gentlemen, Equity will relieve. 1 Vern. 483. vide 2 Vern. £ a= 
187. where it is ſaid, that though the Court may refuſe Relief, Hi, 1724 - 97» Veit Wang 
when the Party who is culpable makes his Application; yet it is Y 
otherwiſe when his Executor ſues. | | 
6. The late Marquis of Anandale having had criminal Converſa- 2 Ui. Re. 
tion with the Defendant, his Houſe-keeper, for two Years, and ha- (3% ag . 3 
ving a Child by her, who afterwards died, the Marquis gave a Bond Rose, Mich, Zi cle Cary & 1 | 
of 4000 l. Penalty, conditioned to pay her 2000 J. within three 1725: -7- A / IS 011 Fon 85189 
Months after his Death; and ſome Time after the Marquis executed 4e. part z e. 2 22 
a Deed, whereby he agreed, either to pay the 2000 J. or to lay it PPP 
out in an Annuity, and ſettle it on the Defendant Harris and her . W 4 4 
Child; and the Marquis being dead, and this Bond put in Suit, this Home fer TTY 6 
Bill was brought to be relieved againſt the Bond, as being given pro, Aon . , 14nd . eee. 
turpi cauſa; and the Defendant's Cro-Bill was for a Diſcovery of ,; . e ae, Aud 
Aſſets, and Payment of the 2000/. and the Caurt diſmiſſed the ori- 5 
ginal Bill, and decreed an Account and Satisfaction for the Defen- 
dant on her Croſs-Bill, as being Præmium Pudoris; and a Caſe was 
cited of Ord and Blackett, where Mrs. Ord, a young Lady of about 
fourteen Years of Ape, and intitled to 12, ooo J. Fortune, was ſedu- 
ced by Sir William Blackett, who ſettled: on her 300 J. per Ann. for 
Life; and the young Lady had a Decree for the 300 J. as Premium 
Pudicitiæ : So in a like Caſe in the Exchequer about a Year ago, 
where a Man having debauched a young Woman, and intending af- |: 
terwards to put a Trick on her, made a Settlement upon her of | 
30 l. a Year for Life, out of an Eſtate which he had nothing to do 80 ' 
with; yet the Court decreed him to make it good out of an Eſtate 8 1 
which he had of his own. This Decree was afterwards affirmed on £ 7 4 35 DD Rn 
Appeal to the Houſe of Peers. Hil. 1727. The Marchioneſs of Anan- 44:14 . ge, 4 
dale and Harris. 'Y 
7. If a Man who is made Tenant in Tail enters into a Recogni- ©* *: 
zance not to ſuffer a Recovery, ſuch Recognizance ſhall be deli- e u „ Sarprty 
vered up, as creating a Perpetuity. Moor 809, Adjudged upon a e 2 11 
Reference to the Judges out of Chancery. = u. 1 
8. So if one ſettles his Land upon his Daughter in Tail, and takes 
a Bond from her not to commit Waſte, and the Daughter levies a 
Fine, and commits Waſte, and the Bond is put in Suit; yet Equity 
will relieve againſt it. Hil. 1691. Jervis and Bruton, 2 Vern. 251. 
9. But where the Father ſettled Lands on his Son in Tail, and Prec. in Chan; 
took a Bond from him, that he ſhould not dock the Intail. On a Bill **: 
to be relieved againſt the Bond, it was decreed to be good ; for if the 
Son would not have given the Bond, the Father might have only made 
him Tenant for Life. Trin. 1691. Freeman and Freeman, 2 Vern. 233. 
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Bondi. and Obligations. 


OD) Unreaſonable Bonds relieved againſt. 


I. HE Plaintiff, for go/. lent, got a Bond of 800]. from the 

* Defendant, when he was drunk, and had Judgment there- 
on; the Defendant, in Right of his Wife, was intitled to certain 
Lands that were eſtated in other Perſons in Law, in Truſt for her; 
the Bill was to have thoſe Lands ſubjected to the Plaintiff's Satisfac- 
tion here, in as much as the Defendant was intitled to the Truſt in 
the Right of his Wife ; but the Court would not give the Plaintiff 


(4) But if the any Relief, not ſo much as for the Principal he had really (a) lent ; 


[ Jaw. M1 ug 


21 „ 


/ 2 5 Merger] 


Defendant, in and the Bill was diſmiſſed. Paſc. 23 Car. 2. Rich and Sydenham, 
quity to ſet aſide the Judgment for-Fraud, Equity would have obliged him to pay the Plaintiff what was really 
lent, according to that Maxim, He that would have Equity done him, muſt do it to others. | 


2. A Man who had fallen out with his Mother, ſettled his Man- 
fion-houſe on his Brother, but firſt took a Bond from him in his 
Siſter's Name, that the Brother ſhould not permit his Mother to 
come into the Houſe; and the Bond was decreed to be ſet aſide. 
Mich. 1686. Traitor and Traitor, 1 Vern. 413. 


(E) Bonds given in Fraud of Marriage 
Rights and Agreements relteved againft, 


1. IF A. on a Treaty of Marriage of his Siſter with B. lets her 
| have 160 J. privately, that her Fortune may appear as much as 
was inſiſted upon by B. and takes her Bond to repay it, and the Exe- 
cutor of A. puts the Bond in Suit againſt the Executor of the Siſter, 
who ſurvived the Huſband, the Bond ſhall be given up as fraudulent. 
Decreed between Gale and Lende, 1 Vern. 475, Note; It is laid 
down as a Rule in Equity, that where the Son, without the Privity 
of the Father or Parent treating the Match, gives a Bond to refund 
any Part of the Portion, it is void. 1 Salk. 156, 
Prec. in Chan. 2+ If on a Treaty of Marriage between A. and the Daughter of B. 


522. Lucas the Mother of A. ſurrenders Part of her Jointure to enable her Son 


2 Ne to make a Settlement, and B. agrees to give his Daughter 3000 J. 


496, S. C. Portion; and A. without the Privity of his Mother, gives a Bond 


22 to B. to pay back 1000/, at the End of ſeven Years, the Bond ſhall 
pits ws be delivered up, as obtained in Fraud of the Marriage-Agreement. 
ing aſſigned to Decreed Micb. 12 18. by the Maſter of the Rolls, and Mich. 1719. 
ron affirmed by Ld. Chan. Turton and Benſon, 2 Vern. 764. 


1719. Parker C. affirmed the Decree made by the Maſter of the Rolls, ſaying, That theſe private Agreements 
were highly to be diſcouraged. See the Caſe of Roberts and Roberta, Eg. Ca. Abr. Part 2. 


* 3. But where a Son, in Conſideration of 3 5001, which he was to 
have as a Marriage-Portion with B. his intended Wife, covenanted 
that his Father would ſettle 300 J. per Ann. on her as a Jointure ; and 
the Father ſettled it accordingly ; and the Son gave a Bond to leave. 
his Wife 1000/. if ſhe ſurvived him; the Son died, and the Father 
pretended the Wife ought not to have any Benefit of this Bond, for 
that it was in Fraud of the Marriage-Agreement ; and cited the 
Caſe of Sir Nicholas Butler and Sir Henry Charicy, where, on the 


Marriage 


Bonds and Obligations, 


Marriage of Sir Henry's 8on with Bir Richard's Daughter, it was 
agreed, that the young Couple ſhould have ſo much for preſent 


Maintenance; the Son privately agrees with his Father to releaſe 


Part of it; and that was ſet aſide, though there the Son, as was 
faid, gave nothing but his own, and he might diſpoſe'of his preſent 


Maintenance as he thought fit; ſo here the Son gives nothing but 
his own Money: But per Cur', the Caſes are not alike ; there the 


Father was Party to the Articles, and deceived by the under-hand 
Agreement contrary to the Articles; but here the Son is only Party 


to the Articles, and was to have all the Portion, and might give it 


as he pleaſed; and decreed that there ſhould be no Relief. Mich. 
1699. Gifford and Gifford. | | 

6. If a Bond, is 'given in common Form for the Payment of 
Money ; but proved that the Conſideration was, that the Obligor 
ſhould marry ſuch a Man, or ſhould pay the Money due on the 
Bond, the Court will relieve againſt it, for Marriage ought to be 
free, and without Compulſion. Adjudged Trin. 1689. Key and 
Bradſhaw, 2 Vern. 102. | i 

7. So if A. being a Widow, gives a Bond to B. of 100/. if ſhe 
marry again, and B. gives a Bond to the Widow, to pay her Execu- 
tors the like Sum, if ſhe ſhould not marry again; and the Widow 
ſoon after marries, her Bond ſhall be delivered up. Decreed Hl, 
1690. Baker and White, 2 Vern. 215. 


(H) Marriage-Bzokage Bonds, what chall be 
void as ſuch. 


I. FT A. gives B. a Bond of 100 J. for procuring him a Wife, which 
is effected accordingly, ſuch Bond ſhall be cancelled. Toth. 27. 
1 Chan. Rep. 87, S. P. decreed; 3 Chan. Rep. 31, S. P. decreed: 

2. The Plaintiff gave a Bond to the Defendant, conditioned, in 
Effect, that if the Plaintiff married F. S. then the Plaintiff to pay a 
certain Sum of Money ; the Defendatit procured the Marriage, and 
put the Bond in Suit; but it was. decreed to be delivered up, the 
young Gentlewoman having 2000 J. Portion, and the Man being 
ſixty Years of Age, and having ſeven, Children, Paſc. 2 Fac. 2. 
Drury and Hook, 2 Chan. Ca. 176. og HE 

3. It was decreed in Chancery, that a Bond of 10001. Penalty, 
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for the Payment of 5000. given for the procuring a Marriage between au, & $44 


Perſons of equal Rank, Fortune, &c. was good ; but upon an Ap- 

al to the Houſe of Lords the Decree was reverſed ; for that ſuch 
Bonds to Match-makers are of dangerous Conſequence, and tend to 

the Betraying and Ruining Perſons of Fortune and Quality, and are 
not to be countenanced in Equity ; and that Marriage ought to be 
procured by the Mediation of Friends and Relations; and that ſuch 
Bonds would be of evil Example to Executors, Guardians, Truſtees, 
Servants, and others who have the Care of Children. Hall and 
Petter, Show. P. C. 76. 

* 4, Mr. Dairells Maid had prevailed with his Niece (who was 
about 15 Years old, and lived in the fame Houſe with him, and was 
iptitled to a good Fortune) to marry his Journeyman, without the 
Conſent or Knowledge of her Uncle; and for the good Offices ſhe 
was to do him in that Affair, he had given her a Bond of 1000. con- 
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90 Band and Obligations. 
| ditioned to pay her fifty Guineas at fix Months End; and after he 
had got the Niece's Good-will, by the Help of this Maid, and ſhe | 
had been prevailed with to go into a Hackney-Coach with him, in 
| order to marry him, he gave the Maid fifty Guineas more; the 
| Marriage- was had, and the Bond not being paid, was put-in Suit, 
and Judgment obtained on it; and this Bill was brought againſt the 
Defendants (the Maid having married Bruning) to be relieved againſt 
this Bond, and to have the fifty Gyineas repaid ;- for that the Bond 
was entered into, and the Money given for no good Con fideration, 
but only on Account of this Marriage-Brokage: And the Maſter of 
the Rolls decreed the Bond to be given up; and Satisfaction to be 
acknowledged on the Judgment, and the fifty Guineas received to be 
repaid; and if it were not done on Service of the Order, the De- 
fendants were to pay Coſts; and this notwithſtanding the Huſband 
inſiſted by his Anſwer, that he looked upon this as his Wife's: For- 
tune, and had married her in Proſpect of it; and this Decree was 
affirmed by Ld. K..#right. Mich. 1700. Goldſimith and Bruning, 
5. If a Bond is given to a Father, in order to obtain his Conſent 
to the Marriage of his Daughter, to repay Part of the. Portion, if 
the Daughter died without Iflue, where the Daughter was intitled to 
her Portion by a collateral Anceſtor, the Bond will be ſet afide as 
a Marriage-Brokage Bond, Decreed Mich. 170%. Keat and Allen, 
2 Vern. 588. | 18. KN £ ATV. bo 53382, 500 
1 Fill. Reg, 6. If the Mother, who is Guardian to her Daughter, takes a Bond 
113. Ea from the Huſband, to give her a Releaſe within two Years after the 


wenden, it 3s Matringe, ſuch Bond is of the ſame Nature with a Marriage-Brokoge 


mentions it as Ape, 452 d45 > ha PR RIC. | by 
| a Releaſe to be Bond, and ſhall be delivered up; for there is no Difference between 
i 883 giving a Bond for procuring A Marriage, and a Bond to releaſe Part 
ter the Mar. Of what became due. Decreed 8 Ann. Duke Hamilton and Lord 
rage, in par- Motrr, 2 Vern. 652. 1 Salk. 156, S8. C. 8 4 


Covenant in the Marriage- Articles, which were agreed on with great Deliberation ; and that ce . re- 

lieved againſt this Covenant, ſaying, That to tolerate ſuch an Agreement would be paving a Way to Guardia 

to ſell Infants under their Wardſhip, . 5 1 as 
Zee Peel. Barro e 15 , £ MY TIP? [505-1 2 ö 
25 4 Kere, 92 Cauc 4 (G) . Bonds obtained from | poung Hetrs, | in 
Cofffeom one whe anger fied what Caſes to be relieved againſt, 


redet ere , me., | | 
Hee F A. lends B. and C. 200/. and they enter into a Bond to him 


D. nll <A 2 2143: - . K | | 
"= * 4 110 1 of 1000/7. to pay him 8oo/. within three Months after either 
fot e Hete for of 3 © of their Fathers died, or they were married. Cs Father dies, and 
come of age mu, ngcals B. marries, and his Portion is in the Hands of Truſtees, A. ſhall 
(a) Thoſe ha- not ſubject the Portion for the Payment of the Debt, it being an (a) 
zardous Bar- unreaſonable Security. 3 Chan. Rep. 7 5. 
gains with | | 
young Heirs, to have double or treble the Sum lent, after the Death of their Father, or a Tenant for Life, or 
ſome other Contingency, are not always ſet aſide in Equity, by Reaſon of Neceſſity or Prodigality in them; 
for then it would be very difficult to deal with any young Heir in the Life of his Anceſtor ; but if they appear 
to be very unreaſonable, or are attended with Badges of Fraud, which are the Things which muſt in all Caſes 
govern them; then they are regularly ſet aſide; but then it myſt be by paying what was bone fide lent, toge- 
ther with Intereſt, in moſt Caſes, if the Obligor applies for Relief; but in caſe the Obligee applies, he ſhall 
have no Aſſiſtance, not even to recover what-was really lent, becauſe that would be to aſk Fraud in Equity. 
Viae 1 Vern. 141. 2 Vent. 359. e  erI.. | 
Rep. Temp. 2. A young Gentleman, and two others, employed one B. to 


on 4 4 borrow 500 l. B. employed C. who ſpoke to D. a Silkman, and 


the Name of bought of him Silks for 500 J. A. gave a Bond and Judgment for the 


7 Eat Money, and B. ſold the Silks for 2 50 J. and kept gol. for his own 


29 Car. 2. decreed, that upon Payment of the 200 /. and Intereſt, the Bond to be delivered up. 2 Yern. 78 
Whithy and Price, S. P. Trin, 1688. ide 1 Fern. 467. Pl. 449. V 


and 
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and C.'s Pains, and paid but 2007. to H. and it was decreed that the 
Bond ſhould be given up upon Payment of the 2007. and Intereſt ; 
but the Reporter makes a Quœre as to Intereſt. 28 Car. 2. Waller 
and Dalt, 1 Chan. Ca. 276. Rep. Temp. Finch 314: Mich. 29 Car. 2. 
Fairfax and Trigg, S. P. decreed; and the Court would not give 
Intereſt. | gra rene wg ana DO 
3. The Defendant being an Exchange-Man tiad for many Years 2 7». 78. 
paſt practiſed on young Heirs, by ſelling them Goods at extravagant Tris. 1688. 
Values, and to be paid Five for One, and more, on the Death of p,;, 2p and 
their Fathers; and had in that Manner obtained from the Plaintiff, 2 Yer». 77. 
and two' other young Gentlemen that were Heirs to good Eſtates, 7: er yo 4 
' ſeveral Securities, wherein they were bound ſeverally and jointly in Sz, S. P. 
40001. for Payment of great Sums of Money; and the Court decreed 
the Plaintiff's Security to be given up on Payment of what the De- 
fendant really and bona fide paid to him'alone, and for his own pro- 
per Uſe. Trin. 1687. Bill and Price, 1 Vern. 467. Sas: 108 
4. A. Tenant for Life, Remainder to his firſt Son in Tail, Re- , F 555 ; 
mainder to his Nephew B. B. enters into ſeveral Statutes to C. for S. C. and De- 
Payment of Ten for One upon the Death of A. in caſe he died — 
without Iſſue Male in the Life of B. C. in the Life of A. brings a 
Bill to compel B. either to pay the Principal and Intereſt, or be fore- 
cloſed any Relief againſt the Bargain; B. by Anſwer declares the 
Bargain fairly made, and intends to abide by it, and that he would 
ſeek no Relief againſt it. A. dies, and C. being dead, B. brings his 
Bill againſt the Executor of C. and notwithſtanding B.'s former An- 
ſwer, he is relieved againſt the Bargain on Payment of Principal and 
Intereſt, without Coſts; and Lords Commiſſ. declared, That there 
being no further Proceeding than the Bill and Anſwer, that was 
only to double Hatch the Cheat. Decreed Hil. 1690. Wiſeman and 
Beate, 2 Vern. 1217. e | 


0 


nd Penalty, in what Caſes mo- 


(H) Bond a 
deerated in Equity. 


% 


I, FF the, Obligee has received the greateſt Part of the Money due 
on the Bond, at the peremptory Time and Place, and will 
nevertheleſs extend the whole Forfeiture immediately, refuſing, ſoon 
after the Default, to accept of the Reſidue tendered to him, the 
Obligor may find Aid in Chancery. Cary 2. | 5 
2. If the Plaintiff gives the Defendant a Bond of 20/. not to diſ- 
parage his Trade, and the Plaintiff afterwards ſeeing a Cuſtomer of 
the Defendant's cheapening a Parcel of Flounders, fays unto him, 
Why would you buy of the Defendant ? theſe Fiſh ſtinł; and the De- 
fendant puts the Bond in Suit, and has a Verdict, Equity will not 
relieve, ſe of the Smallneſs of the Sum (a). But per Ld. K. it () por the 


would be otherwiſe were the Penalty greater, as 100/. or upwards Coſts here and 


(5). Mich. 22 Car. 2. Tale and Ryland, 1 Chan. Ca. 183. - r ure 
nalty. (5) It is a common Caſe to give Relief againſt the Penalty of ſuch Bonds to perform Covenants, 


&c. and to ſend it to a Trial at Law, to aſcertain the Damages in a Quantum damnificat. Vide 1 Sid. 442. 
and Max. of Eg. 51. Pl. 3. 


3. The Plaintiff being in Execution, the Defendant would not 
diſcharge him without Payment of the (c) Penalty of the Bond, (9 But now 
which he having done, the Court decreed the Defendant to refund by the 4 & 5 
all, except Principal, Intereſt and Coſts, Rep. Temp. Finch 4.37. 838 
pending any Action on a Bond, may bring in Principal, Intereſt, and Coſts in Law and Equity, and the Court 
ſhall give Judgment to diſcharge him. p | 
4. J 


in. «4. hn + —_ — —— — — — — — — — 
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Bonds and Obligations. | 
4. If one is bound by Bond to transfer 300/. Eaſ-India Stock, 
before September the zoth then next; tho! the Stock is much riſen, 
yet the Defendant ſhall. be decreed to transfer the 300/, Stock in 
Specie, and to account for all Dividends from the Time that it ought 
to have been transferred. Gardner and Pullen, 2 Vern. 394. 
. If the Vendor of Lands enters into a Recognizance of 1000/7. 
Penalty, for. the quiet Enjoyment of the Vendee, tho' the Loſs the 
Vendee ſuſtains by having the Land evicted be much greatet z yet the 
Court will not go beyond the Penalty of the Bond. 1 Chan. Rep. ꝙ 5. 
6. So if a Maſter of a 1 covenants with the Eaſt-India Com- 
pany to pay a certain Mul& for every Cloth, &c. carried in the Ship, 
and the Maſter takes F. S. as his Mate, who makes the like Agree- 
ment with him, mutatis mutandis, and gives a Bond of 50 J. Penalty, 
that he ſhould not carry Cloth, &c. tho F. S. without the Know- 
ledge of the Maſter, carries ſo many Cloths that the Mul& came to 
70l. and the Maſter is obliged to pay it; yet he ſhall not, on his 
own Application, charge J. S. for more than the Penalty of the Bond, 
| 1 Chan. Ca. 226. BY * TT | | \ , 11 ©) . 
. 80 where there was a; Settlement or Deviſe for Payment of 
Debts, and there was a Bond-Debt due, the Intereſt of which had 
out-run the Penalty, altho' ſuch. Conveyances, for Payment of Debts 
are conſtrued favourably ; yet the Creditor on a Bill brought by him 
could not have more than the Penalty. 1 Sa/k. 1 54. decteed. For 
Max. e who note, That. where an Obligee is Plaintiff, a Court of Equity will not 
will have E. carry the Debt beyond the Penalty, becauſe he has choſen his own Se- 
4 — = curity, and has made himſelf Judge what Recompence he ſhall have, in 
it to the ſame caſe the Debtor pays him not, or performs not his Agreement; and 
— there is no Equity that his Security ſhould be enlarged or bettered for 
bim; but when he is Defendant he hath the Maxim in the Margin on 
his $1ae; and therefore, CERES TINO 
8, If Lands are extended on a Statute or Judgment, at much leſs 
than the real Value, and the Conuſor will come into Equity, to 
make the Conuſee account according to the real Value, he ſhall not 
be relieved without paying the Conuſee all that is due to him for Prin- 
cipal, Intereſt and Coſts, tho they exceed the Penalty. 1 Vern. 3 50. 
9. So if the Obligee be delayed by Injunction. Bid. 
10. So where the Plaintiff came to be relieved againſt the Penalty 
of a Bond, tho' it was ſo decreed; yet it was on the Payment of 
(a) And this Principal, Intereſt and Coſts; and tho! they (a) exceeded the Penalty, 


——— yet the Decree was affirmed in the Houſe of Peers. Show. P.C. 15. 


an Obligee, who enters up Judgment, but does not take out Execution, ſhall, notwithſtanding, have Principal 


and Intereſt from the Time of entering up the Judgment; for tho' after Judgment entered, he is not intitled 
to Intereſt at Law ; yet, as he is intitled to the Penalty by Law, Equity will not relieve againſt it without 
paying Principal, Intereſt and Coſts, | = 


(1) In what Caſes a Defect in the Bond, oz 
the Want of it, will be ſupplied in Equity. 


I, FF one of the Obligors Names is omitted by. the Scrivener to be 
inſerted in the Bond, and yet he ſigns and ſeals the Bond, ſuch 

an Accident is proper to be relieved againſt in Equity. Per Cowper 
L. C. 3 Chan. Rep. gg. : 
2. If for 200/. borrowed the Obligor enters into a penal Bond 
for 400 J. but the Clerk, inſtead of Quadringenta Libris writes 
Ruaaraginta Libris, yet it ſhall be good. 2 Chan. Ca. 22 "5 

2 


Bonds and Obligarione, - : 
3 If a Bond is taken away fraudulently, and cancelled, ils Obli- = 

gee ſhall have as much Benefit by it, as if it were not cancelled. 
Rep. Temp. Finch 184. 

If a Grantee in a voluntary Deed, or Obligee in a bauer 
Bond, loſe the Deed or Bond (a), they ſhall have Remedy againſt () Where it 
the Grantor or Obligor in Equity G 1 12 Ca. 77. — for A 
theſe Matters are diſcretionary. of ſuch Loſs, 

| vide Titl 

Iffidavit (A) Ph. 1, 2, 5. 4. (5) For the Court of Requeſts was prohibited to grant A LEA 4 
Caſe. 1 Rol. 375. Pl. 1. Lat. 24. 


* 5. J. S. a little before his Death, entered into a voluntary Bond 
to his Houſe-keeper for the Payment of an Annuity of 30 J. per Ann. 
and the Bond being loſt, his Repreſentatives were decreed to pay the 
Annuity, or the Penalty of the Bond, though it appeared that there © — 


were no Wages due to her (c). Hi. 1700. Laghtebone and Weeden., A againſt 


Accidents. 


(K) Concerning Co-obligozs and Sureffes, s. 
; | n Aas , 11 pre PR” 


F two are bound jointly, and one dies, the Survivor only is Bond Arons gallen & fie 
liable in Equity ; but it is otherwiſe if they were bound Jointly ., b 7 ol” ee ger 
and ſeverally. 2 Vern. gg. per Cur. ee, no 6 SHE 2 
2. An Obligee ſhall have Remedy againſt a Surety, where the — 103% ch 
Bond is loſt, eſpecially if the e was lent on the Surety” Credit. * 7 
1 Chan. Ca. 77. greet 198 
3. But if upon the taking out Adminiſtration two. are bound as 
Sureties, and afterwards the Sureties take up their Bond, and- pro- 
cure the Prerogative Court to take inſufficient Security; yet they 
ſhall not be any farther chargeable in Equity than in Law. Rat- 
chffe and Groves, 1 Vern. 196. That a Surety ſhall not be further 
liable in Equity chan at Law, vide 2 Chan. 22. 
4. If the Principal in a Bond, being arreſted, gives Bail, and 
13 is had againſt the Bail, and the Sureties are afterwards 
ſued on the original Bond, and are obliged to pay the Money, the 
Sureties ſhall have the Judgment againſt the Bail aſſigned to them, 
in order to re- imburſe them what they had paid, with Intereſt and 
Coſts; and the Sureties in the original Bond are not to be contri- 
butory, for the Bail ſtands in the Place of the Principal. Paſc. 1708. 
Parfons and Priddock, 2 Vern. 68. | 
* 5. A Bond-Creditor ſhall, in this Court, have the Benefit of all 
Counter-Bonds or collateral Security given by the Principal to the 
Surety ; as if A. owes B. Money, and he and C. are bound for it, 
and A. gives C. a Mortgage or Bond to indemnify him, B. (hall 
have the Benefit of it to recover his Debt. Mich. I 692. Maure 
and Harriſon. 
*6. If A. be bound in a Bond for Payment of Money, and B. 
be bound with him as his Surety only, and the Bond happens to be 
loſt, Equity will ſet up the Bond, as well againſt a Surety as againſt 
the Principal, becauſe the Bond was once a legal Charge againſt both. 
Decreed 1700. Sheffield and Lord FONG | 
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Fifteenths, ſetting out of Soldiers, 
Vide Duke's Char. Uſes 109. 
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(A) Wh A "good ood charitable Ale. 
0 CUhat — be a ſuperſtitious _— his a Charity to which 


the King is intitled. 


(Cc) Where a Defett, with ſes tothe -Lands 52 Goods 
appointed, oz the Perſons to take, ſhall be ſupplied in Fa- 
vour of a Charity. 


(D) What ſhall be laid to be appointed to a Charity, and 
whoſe Perſons and Eſtates made liable. 


) What chall be a Mil- imployment of a Charity, as by 
altering it from the Dono?'s Intentions; not increaſing 
the Rents as the Pꝛice of Things increaſes, &c. 


(F) Concerning Commiſſioners of charitable Uſes, 


_—_— 


(4 4) What ſhall be a good charitable Uſe; 


7 gen, 8 Sf it r e, #2 2 „ er,, e 
ee, e, e eee l ae, ke. 
F a School-Houſe is erected by the voluntary Contributions of 

the Inhabitants of A. on the Waſte of the Lord of che Ma- 
nor, and the Lord infeoffs Truſtees in Truſt that the Inha- 
8 bitants of A. may for ever have a School, as of the Gift of 
the Lord of the Manor; this is not a Free- School, and ſo not a 
Charity within the Statute of 43 Elix. for which the Inhabitants have 
a Right to ſue in the Attorney General's Name. 2 Vern. 387. 
2. $0 if the Lord of a Manor ſhould erect à Mill, and convey it 
to Truſtees, to the Intent that the Inhabitants might have the Con- 
grinding there; this would not be a Charity within the 
Per Ld. K. 2Vern 387. 


and charitable, « VIZ, 1 Relief of ved and im- 
r People ; for Maintenance of fick Soldiers, Schools of Learning, Ffee Schools, 
niverſities, Houſes of Correction; for Repairs of Bridges, of Ports and Hayens, of 'Canſewiys, 

of Sea- banks, of Highways ; for Education and Preferment of Orphans, for Marriage of poor 

rtation and Help of yg Tradeſmen, of Handicraftſmen, of Perſons decayed; for Re- 
ves, for Eaſe and Aid of poor Inhabitants concernin Payment of 
other Taxes for other Things within the Purview of the Statute. 


ren 


(a) Statute. 
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3. If Money is given to maintain a preaching Miniſter, tho' this 1 : 4 a 

is no charitable Uſe (a) mentioned in the Statute ; yet per Ld, K. () A Gift or- , un, AH» Gaye | 

and two Judges, it is within the Equity of the Act; and it was * * 2 Le gelben, 7 ett 1 | 
ordered to be paid accordingly. Pop. 139. | _—_— 


AI 


* 


celebrate Di- 


vine Service, is neither within the Letter nor Meaning of this Statute; for it was on purpoſe omitted in the — 2 cord | 


Penning of the Act, left the Gifts intended to be imployed upon Purpoſes grounded on Charity, might in Ao 
* Times, contrary to the Minds of the Givers, be confiſcate 0 wy the King's Treaſury ; | Religion ys e A., b;, 9 
being variable, according to the Pleaſure of ſucceeding Princes, that which at one Time is held for Orthodox, 4345S | | 
may at another be accounted ſuperſtitious ; and then ſuch Lands are forfeited, as appears by the Statute of 4 

1 E. 6. c. 14. Sir Fran. Moor's Reading on the Statute 43 £/iz. c. 4. But it has been ruled otherwiſe ; for 


2 of _ IT Ons | Accu b Aue. 
4. An Impropriator deviſed to one that ſerved the Cure, and to- ie, 1748 
all that ſhould ſerve the Cure after him, all the Tithes and other Cage, A. A Lara 
Profits, &c, tho' the Curate was incapable of taking by this Deviſe, / 
in ſuch Manner, for want of being incorporate and having Succeſ- 


fion ; yet Lord Finch held, that the Heir of the Deviſee ſhould be 0 
ſeiſed in Truſt for the Curate for the Time being. 2 Vent. 349. 


4 
* 
. 
* 


= 


don, to maintain a charitable Uſe there, was, upon an Appeal to Ld, /* es AC 
Chan. held good, notwithſtanding the Statute of Wills prohibits the .. ee, L 
Deviſing to a Corporation in Mortmain ; and there ſaid, that there ebene, ö 
were ſeveral Precedents of the Kind. Duke's Char. Uſes 80. 1149 7: ee. 


6. So if there be a Deviſe to the Principal, Fellows and Scholars 3-8 


his Blood; tho' this Deviſe be void in Law, becauſe the Statute of fen. Tais Zu Qu Ka 
. beg H. 8. of Wills, diſallows of Deviſes to Corporations in Mortmain; gie, prince See 
„Vet it ſhall be good as Limitation and Appointment to a Charity, 25 

Ja, within the 43 Elia. Vt 64 Hob. 136. 


fee bridge, for the Maintenance of a Fellow there; and if any Cavil A. qe, 47 40 ' 
ns wr ſhould hinder this Deviſe, or that the ſame cannot go to the College 
„ng aby reaſon of the Statute of Mortmain, then he deviſed the ſame to 
S. S. and his Heirs; and upon an Information exhibited by the At- 
5 torney General, to have this Land eſtabliſhed in the College, it was 


, * 


, ze decreed accordingly, notwithſtanding the ſaid Statute and the ſaid (eee + Cf Hors e, Gg , 


4: 0.-19Clauſe in the Will. 1 Lev. 284. The King verſus Newman, in Canc. — regerccdte of Ally: 
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* gar, GAG 15 nervi Pie . 
What is a ſuperſtitions Uſe, oz a Charity *- 7: * ag” 
to which the King is infitled. — 


1. IF any Lands, Tenements, Rents, Goods, Chattels, Ge. have or. 
ſhall be given towards the Finding a Stipendiary Prieſt, for 
Maintenance of an Anniverſary or Obit, Lamps or Torches, &c. to 7 4 AC bees 5 22 a 
be uſed at certain Times, to help to ſave the Souls of Men out of 7 BE 11749 er ws cage for 
ſuppoſed Purgatory ; theſe are ſuperſtitious Uſes, which are given to- ee, 
the King. Vide the Statute 1 E. 6. c. 14. Cro. Fac. 51. 4 Co. 104. 
Duke's Char. Uſes 106. | . 1 
2. But if there be a charitable Uſe intermixed with the ſuperſti- Crate gcc, pr Hed 2 
tious Uſe, ſo that they may be diſtinguiſhed, there the King ſhall Wario | 
have only ſo much as is given to the ſuperſtitious Uſe. 4 Co. 104. 
3. If Lands are given upon Condition to find a Prieſt, this is a 
ſuperſtitious Uſe within the Words. Bid. 
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Miniſter, to Sher HH i; Gre fk) | | 


5. A Deviſe of Lands to the Company of Leather-Sellers in Lan- As, 0124 cred Hr | 


of Jeſus College in Oxon, and their Succeſſors, to find a Scholar of 2 | Clhorre Ty as a ol. 


iy ws 7. So where a Deviſe was of Lands to Trinity College in Cam- l de bi, Lon Aue L 
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96 Charity. 2 
F | 4. If Lands are limited to a Man's Kindred, to pay certain Sums 
h | of Money to ſuperſtitious Uſes, the King ſhall have the Lands; but 
I | if. it had been ſo limited, that his Friends or Kindred ſhould have 
the Reſidue of the Profits above the ſuperſtitious Uſe, this had ſaved 
the Land, Duke's Char. Uſes 106. and the King ſhould only have 


the Sums of Money thus limited. : | 
5. If one gives 20/. per Ann. for the finding of a Prieſt, and a 


ints to the Prieſt 10/. per Ann. in this Caſe all ſhall go to the 
King; for the Reſidue ſhall be intended for the finding of Neceſſa- 
ries; otherwiſe it is, if a Condition be annexed to the Gift to give 
10 l. per Ann. to a Prieſt : For there the King ſhall have but 100. 
Duke's Char. Uſes 179. 8 : 
6. An Inquiſition having found that one A. had deviſed to J. f. 
and her Heirs abſolutely, without any Truſt, that ſhe did it for the 
Good of her Soul; and that the Deviſee owned that this Eſtate was 
not hers, but belonged to God and his Saints: And the Court of 
K. B. held, that this could not be averred to be a ſuperſtitious Uſe, 
by reaſon of the Statute of Frauds; and ſaid, that a Monk may take 
now by Purchaſe, and ſeemed to think ſo of a Nun: But an Infor- 
mation being preferred in the Exchequer for a Diſcovery, and an 
Application of the Deviſe to an Uſe truly charitable, it was held, 
that the Statute of Frauds did not bind the King; that he, as Head 
of the Commonwealth, is intruſted and impowered to ſee that no- 
thing be done to the Diſheriſon of the Crown, or the Propagation 
of a falſe Religion ; and to that End intitled to pray a Diſcovery of 
a Truſt to a ſuperſtitious Uſe : And that this being a ſuperſtitious 
Uſe, the King ſhall order it to be applied to a proper Uſe. 4 W. & M. 
between The King and Lady Portington, 1 Salk. 162. 
7. If a Charity is deviſed to the Poor indefinitely, the King ſhall 
have the Diſpoſal thereof. 7 Temp. Finch 245. | 
8. A. having deviſed 1000 J. to be applied to ſuch charitable Uſes 
as he had by Writing under his Hand formerly directed, and no ſuch 
Writing being to be found, it was held that the King ſhould appoint, 
who gave it to the Mathematical Boys in Chriſt's Hoſpital ; which 
was decreed accordingly ; and that the Parties ſhould be indemnified 
from the Writing referred to. Hi. 1683. between The Attorney 
A General and Syderfin, 1 Vern. 224. ; 
OL Vern; füge 9. A. being a beneficed Clergyman, deviſed 6001. to Mr. Baxter, 
Gerber, ge Sale, Jil) a ot] rt to be diſtributed by him to ſixty prous ejected Minifters, and adds, 
Aimalen ts {gue . = e that he did not give it them for the Sake of their Nonconformity, 
r. - m_— he _— _— of 44 to be oy _ * Men and 
„ . £5 n great Want: He alſo gave Mr. Baxter 20l. and 201. more to be 
1 S ae laid out in a Book of bis” intitled, Baxter's Call to the Unconverted. 
ee, hears elke He, And it was held by North Ld. K. that this was a ſuperſtitious Uſe, 
fe ad L, 77 Ae reve of He which though void, yet the Charity is good, and ſhall be applied in 
mating dee 1074 of eee ET K 8 * _—_— > raps it for the Maintenance of a 
He 7 "SP E: age irce Chap ain for Chelſea College. Trin. 1684. between The Attorney Ge- 
Hl pr roles mera and Baxter, 1 V. ern. 248. But this Decree was N 
2 „V. & M. by Lds. Commiſſ. 2 Vern. 1757. 
* /; e, To. A. deviſed a Salary for Maintenance of Independent Lectures 
2. Grate © verde Ae f7774cim three Market-Towns, and deviſed the Eſtates thus charged to his 
ank. 7 112 Gut 1:99 107 ie, Nephew, who afterwards deviſed it for the Payment of his Debts; 
Gre ll inns of Fe £700 47 @ Bill was brought to have the Lands ſold for Payment of the Debts ; 
* Cherite on Vhe That of and afterwards upon an Information for the Charity, the growing 
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Payments and Arreati were decreed, and the Independent Lectures 
changed into Catechiſtical . Lectures in the ſame three Market- 
Towns ; and this, though there was not ſufficient to pay we Debts. 
Combe's Caſe, ſaid to be decreed 1679. 2 Vern. 267. 

11. A. by Will charged his Eſtate with an annual dum for the 
Maintenance of Scotebhmen in the Univerſity of Oxon, to be ſent into 
Scotland to propagate the Doctrine of the Church of England there 
and Preſbyters being ſettled in Scotland by Act of Parliament, the 
Queſtion was, whether this Deviſe ſhould be void, and ſo fall into 
the Eſtate and go to the Heir, or ſhould be- applied Cy pres; but 
there is no Reſolution, Paſc. 1692. The _—— General and Guiſe, 
2 Vern. 266. 


2 


(c) Where a Defect, with refpect to the | 

Lands, Goods, &c. appointed, oz the Per⸗ 1 
ſons to take, chall be ſupplied in Favour | * 
ok a Charity, A 


N Appointment of Lands to a charity will be 800d, heh e — n. 
A there be neither Livery of Seiſin nor Attornment. Dukes 3 72 ee . „ 


Char, Uſes 109, 110. | 
2. If a Debt owing by Statute, Bond, Judgment, or Recognizance, 1 dude, un te Cerdon, 4a ce 1 
which in Law is a Thing in Action, is given for the Creation of a ami, 6 HPC _ 
Free-School, this ſhall be a good Appointment within N Statute to corbgr9f8 * gen — 
maintain a charitable Uſe. Pecreed 3 Car. 1. Bid. 7 7 amol e, 2 , Nt 
3, If Copyhold Lands arc deviſed to a Charity, they ſhall paſs * 3 ee iq 
without any Surrender, and ſhall bind the Heir 5 but the Lord ſhall Healer 1s 110 02067 ls orgy 1 
not loſe his Fine. Bid. 110. c def pfad. Sea 9 
4. Tenant in Tail may deviſe Lands to a Charity, and ſuch De- face, lar ec tag ; A. .. 
viſe ſhall be good, though there was neither Fine or Recovery. Mai. i e 2 ,, | 
100. 2 Fern. 453, S. P. decreed. | : thn 4 #4 | 
5. If a Feme Covert Adminiſtratrix deviſes to a Charity, it (hall P > apt Bo aver) e I A 
be good. Damus's Caſe, Moor 822. Lhe He Hee cer Al, Taker md 

6. But if an Infant, Lunatick, or Feme Covert, do by Will or , rie hoi, at leu. . 
by Deed give any Thing to a charitable Uſe, it ſhall be wth Duke at, Gon e 67 Lrotrers q. Hare © | | 

| 

| 


Char. Uſes 110. Eau 5 

7. If A. deviſe Freehold Lands to a Charity, but the Will is not 74 in Chart. 
executed in the Preſence of three Witneſſes, according to the Statute 37* %, A 
of Frauds, this Will being void, ſhall not operate as an Appoint- — and 
ment. Mich. 1 707. Attorney General verſus Barnes, 2 Vern, 597. 2 = 
1 Salk. 163, S. P. 

8. If Lands are given to Churchwardens of a Pariſh to a chari- 5 J. 1 96 1 
table Uſe, although the Deviſe be void in Law, they not having a | 
Corporation capable of taking in Succeſſion ; yet they ſhall be capa- 1 
ble for this Purpoſe : Decreed. Duke's Char. Uſes 82. 14 

9. If Lands are deviſed to a Corporation by a wrong Name, as to [18 
the Mayor and Chamberlain, inſtead of Mayor and Commonalty; ; l 
yet, as the Intent of the Teſtator appears, it ſhall be good. Mayor [| 
of London's Caſe, Ibid. 83. 1 

10. If Money i is given to a Pariſh generally, it ſhall be intended | 

he to be to the Poor of the Pariſh. 1 Chan. Ca, 134. 


Ce 11. Money 
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- Charity. 
11. Money was given for the Good of the Church of Dult; and 


this was reſolved to be a good Gift, notwithſtanding theſe general 


Words. Duke's Char. Uſes. nod 2 e 
12. If one deviſe Lands to A. for Life, Remainder to the Church 


of St. Andrew in Holborn; in this Caſe the Parſon of the Church 
ſhall have this Remainder. Bid. | | 


(D) What ſhatl be ſaid to be appointed to a 
Charity, and Whoſe Perſons and Eſtates 


1. IF one deviſes the Rents of his Land to a charitable Uſe, by 
this the Land itſelf is deviſed; ſo a Deviſe of the Rents and 

Profits. Duke's Char. Uſes 112 Ne 4.41 
2. If a Man who has made a Leaſę of his Lands, deviſes the Rent 
to a Charity, this ſhall be conſtrued largely for a Deviſe of the Rent 
then reſerved, or afterwards to be reſerved on an improved Value. 

Ibid. 71. a 

EL, 3. If A. ſeiſed of a Manor of the yearly Value of 240 J. deviſes 
ſeveral Legacies, and particularly to his Heir at Law 405. and then 


| : r adds, That being determined to ſettle for the future, after the, Death 
Ee me and my Wife, the Manor of F. with all Lands, Woods and Ap- 


purtenances, to charitable Uſes, I deviſe to M. N. &c. upon Truſt, 
that they ſhall pay yearly, and for ever, ſeveral particular Sums to 
charitable Uſes, amounting in the Mole to 1201. per Annum, and 
gaives the Truſtees ſomething for their Pains: And there being an 
Overplus, it was decreed to go in Augmentation of the Charities, it 
appearing to be the Teſtator's Intent to ſettle the whole Manor ; 
and that the Heir ſhould have no more than the 40s. Arnold 
and Aitorney General, Show. P. C. 22. in Domo Proc, affirmed on 

Appeal. 
#4 If two Executors jointly intermeddle with the Receipt of 
Money, and one truſts the other with Money given to perform a 
f charitable Uſe, and he waſtes it, and dies inſolvent, the ſurviving 
(a) Though Executor ſhall be (a) charged therewith ; but /ecus, if he had not 
Purchaſers for meddled in the Execution, or had not joined in proving the Will. 


valuable Con- 

fideration * Duke's Char. Uſes 66. 

without No- 7 

tice, are by the expreſs Words of the Statute exempted from having their Purchaſes impeached, yet the Per- 
ſons ſelling and diſpoſing of Lands, Goods, &c. in Breach of their Truſt, and having Notice of the charitable 
Uſe, ſhall make Satisfaction; ſo ſhall their Heirs and Executors, as far as they have Aſſets. Duke's Char. 


Uſes 6. 


TIA RE. k 


5 8 „ 5. If a Rent-Charge is granted to a charitable Uſe out of Lands, 


in ſeveral Counties, the Commiſſioners are to charge this Rent by 
their Decree, upon all the Lands in every County, according to an 
equal Diſtribution, having a Regard to the yearly Value of all the 
Lands charged, and cannot by their Decree charge one or two Ma- 
nors with all the Rent, and diſcharge the Reſidue in other Counties 
and Places, for that would be decreeing contrary to the Intent of 
the Donors. Duke's Char. Uſes 65. 1 | 

6. The Town of A. was, upon a Commiſſion of charitable Uſes, 
decreed liable to a Charity; and the Grantees diſtrained for the 


whole 


—_ 


Charity. 99 


whole on One, who held only Part of the Lands chargeable : And 
it was held that the whole Town being made chargeable, they might 
ſue for the whole on any Part; but a Commiſſion was awarded to 


apportion each Man's Share. 1 Chan. Rep. 91. vide 1 Salk. 163. 
where it is held, that all the Tertenants of Lands Lon to a mn 


need not be made Partics to the Suit; Bt 


(E) what ſhall be a 88 of a 

Charity, as by altering it from the Dono?'s 
Intentions, not increaſing the Rents as 
rhe Pꝛice of Things increaſe, Cc: 


I, FF one, who hath a Leaſe of Lands charged with a Charity, 
commits Waſte, this is ſuch a Miſ-imployment for which the 
Commiſſioners may decree the Leaſe void. / ide Duke's Char. Uſes 
I 
__ To keep the Profits of Land or Money given: to a ; charitable 
Uſe in one's Hands, whether it be concealed or not; not to pay it 
when it is due, or convert it to other Uſes, is a Miſimployment, | 
for which the Commiſſioners may decree Satisfaction. Thid, 116. 
3. If Money be given for the Relief of the Poor, and it js 75 
out to Ih a Conduit, this is a N Adjudged # | 
Did. 9 x51 5 
4. — diſtin& Charities were given to a Pariſh, viz, 12 J. per 
Ann. for repairing the Church, 61. per Ann. for mending the Highs, .% . 
ways, and ſo much to the Poor ; in all 4o/. per Ann. And the 
Truſtees having paid 105. a Day to a — 98 and laid out other 
Parts of it for the Service of the Pariſh, but not according to the 
Directions of the Donor: It was held by Ld. Chan. that if it ſhould 
be admitted, that Pariſhioners might charge and apply Parochial 
Charities as they thought fit, it would deſtroy all Charities ; and 
therefore ordered, that for what was paid the Parſon they ſhould not 
be allowed a Farthing ; ; but that for the other Payments they ſhould 
be allowed the Money; being promiſcuouſly paid for ſeveral Vears 
before; but that for the future it ſhould be paid according to the 
Terms of the Charity. Paſc. 1682. Man and Ballet, 1 Vern. 42, © 
5. A Man having deviſed 50 1. per Ann. for a , in Pole- 
mical or Caſuiſtical Divinity, ſo as he was a Bachelor or Doctor in 
ine ON and fifty Years of Age, and would read five Lectures 
Term, and would at the End of every Term deliver fair Cow, 
— of the fame to be kept in the Univerſity; and in Default of 
ſuch Lecturer, he gave that 50 J. per Ann. to College in Oxon : 
With the Conſent of the Heir, Application was made to mitigate 
the Rigour of the Qualifications, vi. That a Man aged forty, * 
might be capable, that three Lectures may be ſufficient every Term, 
and that if fair Copies were delivered once in every Year, it may 
ſuffice: But Ld. Chan. refuſed to intermeddle, though no Oppoſition 
was made, .arid ſaid, That it was not in the Power of the Heir to 
alter the Diſpoſition of his Anceſtor. Paſc. 1682. Attorney General 
on the Behalf of Pefer-houſe College in Cambridge, &c. 1 Vern. 5s. 


6. If 
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6. If Truſtees under-let the Land, and make a Leaſe good by 
Law, yet the Commiſſioners may make this Leaſe void, and order 
the Settlement of the Land on other Truſtees. Duke's Char. Uſes 

3 If one give his Land, then worth 10 J. a Year, to maintain a 
Preacher, School-maſter, and poor People in Deal, and the Land 
after comes to be worth 100 J. a Year, it muſt be all imployed to 
increaſe the ſeveral Charities. The School of Thetford's Caſe, 8 Cv. 
130,” where Lands were ſet at an Under-value, and had been for a 


long Time ſo enjoyed, 17 7 was ſet aſide, and the Tenant de- 
, A. {, 4 creed to the Arrears of the Rent according to the full Value. 
e, Hus. He, . 2 T4 $33 1311} nm TG JN D n 
/ db wlll Hold thor 414 yp | e 0 
e * 8. If in the Conſtitutions for founding an Hoſpital it was or- 
Tue, em, p 1 dained, that no Leaſe ſhould be made for above twenty-one Years, 
Regen d. 1: Arid. and the Rent not to be raiſed, nor above three Years Rent taken 


for a Fine, though the Tenant of the Hoſpital Lands is intitled to 
a beneficial Leaſe upon Renewal; yet this Conſtitution is not to be 
followed according to the Letter ; 'but as Times alter, and the Price 
of Proviſions increaſes, ſo the Rent ought to be raiſed in Proportion. 
Mich. 170%. Watſon and Hinſworth Hoſpital, 2 Vern. 596. Vide 
2 Vern. 746, S. P. 5 EL Te 


| — „ ) Concerning Commiſſioners of charitable 
l, . Ai. Comm. ant pie) kh, * | | vu 
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Ommiſſioners may appoint Truſtees, and enable a certain 
Number, and their Heirs, to demiſe the Lands, &c. for 
the beſt Advantage of the Charity; or that when ſuch a Number 


= * DB | 3 | * +; 
Ha, Holt 2 2 21 of them die, the Survivors may elect others, and ſo continue the 


A Hue, N 1104s 47 , Number appointed. Duke's Char. Uſes. 


* * 6 


[loin . contymolerliong re 2. If Truſtees to a charitable Uſe miſbehave themſelves by making 
an (a) By the Leaſes at low Fines and ſmall Rents, Sc. the (a) Commiſſioners 


22 +3 may decree them void; they may likewiſe turn them out for any 
. e » * ; # $ 
Commiſſioners Breach of Truſt, and appoint others. 1b:d. 124. 

have Power to | | wh, 

inquire of Abuſes, of Breaches of Truſt, of Negligence, of Miſ-imployment, of not Imploying, of Concealing, 


ab, A 7. £ eure 
; E177 92 


, Aue wee (cue ane free "7 3. The Commiſſioners are not to inquire of the Milſ-imployment 
eu 5 of any charitable Uſe in another County, than that wherein the 
ands given to ſuch Uſe do lie. Duke's Char. Uſes 118. 

a 4 * If the King eres a Free-School, and gives Lands to it, and 
i} ere bib 74 N of — appoints four Knights, and the-Heirs Male of each of their Bodies, 
Cn u ted to be Governors and Viſitors, and that none others ſhall intermeddle 


* 


ita Laudi ci 16/069 7 


an Feel, N Ae. 9222 rec but Knights 3 by the Saving in the Statute the Commiſſioners are ex- 
+ Cnpernd luder cluded from having any Juriſdiction. Ibid. 12 7. +, 
1 ; Ct: Lee reger VO 
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5. So if Lands be given to a Charitable Uſe, and the Donor p- 
points Truſtees, and likewiſe Viſitors, to ſee the Truſt performed ; 
in this Caſe the Commiſſioners cannot, by Virtue of the (a) Statute, (a) The 


intermeddle. But if the Viſitors are Truſtees alſo, then the Com- * He the 
miſſioners ſhall have Juriſdiction. Duke's Char, Uſes 124. cept in 5 
concernin 


which the Commiſſioners can have no Juricidion, are thoſe relating to Colleges and Halls in either of the 
Univerſities of Cambridge and Oxford, the Colleges of Weſtminſter, Eaton and Wincheſter, Towns Corporate, 
where there are ſpecial Governors, Colleges, Hoſpitals, or Free-Schools, which have ſpecial Viſitors or Over- 


ſeers appointed to them by the Founders; alſo Purchaſers for valuable Conſideration without Notice, &c. are 
protected by the Statute, 


22 PF Tag cer, 40 Boe! pus Are, te Soeree * — bY ue 10x35 ed 4 
cen. ACNE Malls mite a; ae, F ie Sa.. 2 1 N Ang cel. * 
2 Contr er He Le tap pageant MY Ex 2091 7 Cu Ho 14e TE! 0279 eg a074 


——— ww} a4... a. Mi. 
SNN EI WIPED EI I I)" EIT Ir — — 
— 
M 6 


Hows Ps WY. 0474 05-574 vey — eee Cars FL He Shorh 


Com mmillions 8 1 erm HAY male ere, 
ing of Witnelles, "Re ——— * 


An of 74 fan, Le FAY 
PS IO-Sou7 1799 


(a 3 n what Caſes a Commiſſion will be mem. 


(B) Concerning = Commiſſſoners, and the Execution and 
Return of the Commiſſlon. | 1 
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(4) In what Caſes a Commiſſion willi be . eiue 4 oe b 
| granted. | Sy 7 He pres” 
i 244 s - Gaz. Fa 


F a Man is to perfect his Anſwer upon Interrogatories, or to 
be examined for a Contempt, although the Rule of Court 
be, that he ſhall be examined in four Days, or ſtand com- 
= mitted ; yet if the Party be in the Country, he ſhall have a 
Commiſſion to take his Examination, Mich. 35 Car, 2. Anon. 
1 Vern. 187. 

2, If certain Exhibits of Writings, which were given in at a 
Commiſſion for Examination of Witneſſes, are altered and interlined 
ſince the Commiſſion executed, a new Commiſſion will be granted 
to examine as to this Matter ; but not as to the Merits on new In- 


6 Hil. 25 Car. 2. -+ wk and Lowther, 1 Chan. Ca. 
: 273. 
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273. Though it was objected, that the Party had a Commiſſioner 
*cſent, and that he could hot know it, but by the Diſeovery of 

his Commiſſioner, who ought not to diſcover the Examination. 
3. But where a Witneſs alledged, that he had miſtaken himſelf 
at a Commiſſion; ahd the Commiſſion being returned, he came to 
London, and made Oath, that he was ſurprized ; upon which a ſpe- 
cial Commiſſion iffued to rr — W 5 2 done 
accordingly ; but this ſpecial Oommiſſioen was fuppre the 
Miſter che Rolls, by the Advice of the Six Cells, as ry 

te) But it is to the (a) Courſe of the Court. 1 Chan. Ca. 25. 


now the Prac- 


tice of the Court to obtain 48 Order, on Motion and Affidavit of Surprize, to have the Witneſſes examined 
v va voce in Court, or his Depoſitions amended, the Witneſs being firſt examined before an Examiner; but 


when he is examined in Court, or when his Depoſitions are read, the Order for that Purpoſe muſt be produ- 
ted in Court. = | 
If after Publication any new Matter ariſes upon Debate, or 
Hearing the Cauſe, which may be thought material by the Court, 

a new Commiſſion may be granted, 2 Chan. Ca. 75. 

5. A general Affidavit of having material Witneſſes beyond Sea 
ſhall not be ſufficient for a new Commiſſion ; but the Witneſſes 
muſt be named in the Affidavit, and the Point mentioned to which 
they can materially depoſe. 1 Yern. 334. NS 
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(sz) Lonterning the Commitriönets, and rhe 
Hr 17, fre; 1 Executidfi und Return df the Cimmiſſion. 


For r9h of LC 0711 or Adu | ; 
woes Seo bg e Lon; £8 F the Commiſſioners miſbehave themſelves, the Court =y 
| OS I grant an Attachment againſt them; but regularly a Cotmmil- 
oe. Choellowy: e of eee, | 22 
J y:, fion cannot be ſuppreſſed, but upon a Reference and Certificate of 
nts, Goc, Lhe cos; S fore] oularity. *Caty e PTR wy 9 1. a 
: er n Irregularity. ry 43. N a 
ge, & mer Zaehne, en 35599912, If a Commiſſioner in a Cauſe be hitnfelf to be examined as a 
was why: rie Founder Witneſs, he muſt be firſt examined; and if others be before him 
Lhe be, bee 191 Aue, examined in his Preſence, he cannot afterwards be examined, having 
. ons heard the former Examinations ; and for that Cauſe a-Commithoner 
wt LY at vas examined in Court, his former Depoſitions being ſuppreſſed. 
e Atul c le 10 Curt poi Chan Ca ; 
272 2 * 2 5 -.S : 7 79. . o * . 5 . . P 
Hier, or 107 Hold gy Cards g. When a Commiſſion is returnable ine dilatione, if it be. within 
. cley,oe gie the Kingdom, it muſt be returfſed by the ſecond 


ö 1 oy Return of next 
| Term; if executed afterwards, it is void, and the Depoſitions ought 
bee booms 29 ay C6 debe do be ſuppreſſed : Per Cur'. 2 Vern. 197. F \ a 
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(A) In what Matters relating to a Common 
WU 4 Cours e a ant erers 
a Power. 


againſt another for oppreſſing the Common, brings a Bill 
againſt the Defendant IN examine his Witnelles, and 
prove his Right of Common in perpetuum rei Memoriam, 
Tuch a Bill will not be admitted till ſuch Commoner has recovered 
A of his Right. Hil. 1684. Pawlet and Ingres, 
1 Vern. 308. if 2 | 
2. But if the Bill had been, that one Commoner had recovered 
one Shilling, or other ſmall Sum, for Damages againſt the Plaintiff 
for oppreſſing the Common, or for uſing the Common when he 
ought not, and therefore that the other Commoner may accept of 
the like Damages for what was — to prevent Charges at Law, 
that had been in the Nature of a Bill of Peace, and proper in this 
Court, Did. ——_— HRS: 
3. A Man having granted to J. S. Common in his Down for 100 
Sheep and five Rams, the Bill complained, that the Grantor over- 


I 1 one Commoner, who had recovered 100. Damages at Law 7x 


ſtocked the Common; ſo that the Plaintiff, the Grantee, could have 


no Benefit of the Grant, and prayed the Grantor might be injoined 


not to over-ſtock, &c. but upon Debate the Court (a) diſmiſſed the (4) Fot + 


Commoner 


Action, if the Lord, or any other Perſon ſurcharges the Commbn. F. N. B. 145. 9 C. 112, 8. F. 


Bill. Mich. 1689. Fines and Cob, 2 Vern. 116. 


4. If the Lord of a-Manor incloſes Part of the Common, and 
_- ſuggeſts that it is only an Improvement within the Statute of Mer- 
ton, and the Tenants, by Force, throw open the Incloſures, Chan- 
cery will grant an Injunction, and direct an Iflue to be tried at Law, 
whether there was ſufficient Common left beyond what was in- 
cloſed. Decręed Hil. 1697. Arthington and Fawkes, 2 Vern. 3 6. 
Bid. 301, S. P. 

5. There was an Agreement for an Incloſure, but all that claimed 
Common were not Parties to it; and although it was inſiſted upon, 
that to decree the Agreement would be to do a manifeſt Wrong; 


yet 


—— . — 8 


as. 


ou * — * r JF" * 
— * 2 — —_— 


Common. 


et the.Court decreed it, and awarded a Commiſſion to ſet out each 
Perſon's Title, and ſaid, that if any that had Intereſt were not Parties 
to the Agreement, they could not be bound, and ſo at no Prejudice; 
but however, that it ſhould not be in the Power of two or three 
wilful Perſons to oppoſe a publick Good, +Thirveton and Collier, 
16 Car. 2, 1 Chan. Ca. 48. Sep RY 

6. So where an Agreement was between the Lord and ſome of 
the Tenants to ſtint a Common, it was decreed, though oppoſed by 
one or two humourſome Tenants. Trin. 1689. Delabeere and Bed- 
ding field, 2 Vern. 103:/ and there ſaid, that an Agreement to tint 
was more favoured thanian-Apteement to incloſe. | 
J. But in a Caſe where it was not charged in the Bill, that the 
Defendant would be benefited by the Incloſure, nor charged that 
there was any Agreement for an Incloſure ; on a Demurrer, for theſe 
Reaſons, the Bill to "compel the only Freeholder in the Manor to 
conſent to an Incloſure, was diſmiſſed, 1 Chan, Rep. 2 59. 

8, A Common which has been incloſed for thirty Years, ſhall 
not afterwards, be thrown open. Hil. 168 1, Sikhoay and Compton, 
„ eee ee 7 
459. 35 whine there was a Decree for an Incleſure twenty Years 
ſince, to which the Huſband agreed ; but the Wife having an Eſtate 
within the Manor, and her Huſband's Agreement not in Strictneſs 
binding her, ſhe would now diſturb the Incloſure ; but it being 
proved, that ſhe was benefited by the Incloſure, the Court decreed 
that it ſhould ſtand, Paſc. 1687. Rothwell and Widdrington, 1 Vern. 
456. | F 5 
Lover If the Lord of the Manor enfranchifes a Copyhold, with all 

Commons thereunto belonging or appertaining, and afterwards buys 

in all the other Copyholds, and then diſputes the Right of Com- 

mon with the Copyholders he had enfranchiſed, and recovers at 
(a) Where the Law ; though the Common be (a) extinct at Law, yet it ſhall fub- 
on — fiſt in Equity, and the ſame Right of Common as belonged to the 
Copyhold, Copyhold will be decreed. Hil. 169 1. Styant and Stuker, 2 Vern. 
with all Com- 2 50. | | Ye WF a ld 
1 Tek Fide 2 Cre. 53% Tek. 189. Marr 667. 1 Brywnl. 173. 3 
— a Releaſe of — in one Acre is an e, & whole . or ol, F FO 
of Poſſeſſion of the whole Land makes an Extinguiſhment, wide 4 Rep. 37. 1 Inſt. 122. 8 Rep. 136. 
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CAP. XVII. 


Conditions and Limita- 
tions. 


(A) ho are to take Advantage of a Condition, oz will be 
pꝛejudiced by it. | 

(B) Jn what Caſes the Bꝛeach of a Condition, oz the Non- 
perfozming of a Condition pꝛecedent oz ſubſequent, will 
be relieved againſt, the Matter reſting in Compenſation. 


(C) In what Caſes a Gift oz Deviſe, upon Condition not to 0 
marry without Conſent; ſhall be good and binding oz void; 
being only in Terrorem. 


(4) Who are to take Advantage of a Condi⸗ 
tion, oz will be pꝛejudiced by it. 


F by a Settlement Lands are limited to the ſecond Son in Fee; 
provided that if the eldeſt Son die without Iſſue, the ſecond 
Son ſhall, within ſix Months after the Death of the eldeſt 
Son, pay 1500/. to a Siſter ; or in Default thereof the Land 

to go to the Siſter and her Heirs; and the eldeſt Son dies without 

Iſſue, and the Siſter dies within the fix Months; upon the ſecond 

Son's refuſing to pay the Money, the Land ſhall go to the Heir, and 

not to the Executor of the Siſter ; for to decree otherwiſe, would be 

to deſtroy the known (a) Difference between a Condition and a Li- (a) Words 


mitation. Decreed, with the Aſſiſtance of the two Chief Juſtices, 8988 


Trin. 1686. The Earl of Winchelfea and Wentworth, 1 Vern. 402, are, upon Con- 

YT dition, ſo that, 
430) 8.C. | 2 to the 3 
zo pay, to the Effect, &c. Co. Lit. 204. Hard. 10, 11. But as to Words which make a Condition in a Will, 
though not in a Deed, vide 10 Co. 40, 41. and there it is held, that if there be expreſs Words of Condition 
annexed to the Eſtate, it cannot be conſtrued a Limitation, as the Words guamdiu, dummode, dum, quouſque, 
durante, Ic. But this Opinion is now exploded ; for though Words which properly create a Condition be 
uſed; yet, if the Eſtate be limited over, it ſhall be a Limitation. 2 Brown. 65, 66, 1 Rol. Abr. 412. 
1 Mod. 86. And per Hale C. B. There is no other Caſe to warrant the contraty Opinion, but that of 10 Co. 
40. and by him it may properly be called a conditional Limitation, 1 Vent. 199. of which the Heir cannot 
take Advantage, though it may determine the Party's Eſtate without Entry or Claim, which ſeems to be the 
chief Difference between a Condition and Limitation. Alſo if Lands are deviſed to the Heir at Law, upon 
Condition that he pay a Sum of Money, or do any other Act; this, on Failure of Performance, ſhall be con- 
ſtrued a Limitation, though not mentioned; for if it were a Condition, no Body could take Advantage of it; 
the Benefit of Conditions annexed to the Real Eſtates belonging to the Heir, as thoſe to the Perſonal do to 
the Executor. Cro. Eliz. 204. 3 Co. 22. Owen 112. 2 Mod. 7. 1 Lutw, 809. 
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2. A Man ſeiſed in Fee deviſed Lands to his Daughter and her 
Heirs, and his Mind is, That if his Son pay to her 50/. then his 
Son ſhall have the Land; the Money was not paid at the Day; the 
Daughter ſold the Land; and it was decreed againſt the Vendee, the 
Son paying the Money; for the Court took it to be but in Nature 
of a Security. Hil. 30 Car. 2. Bland and Middleton, 2 Chan. Ca. 1. 
But the Reporter being of Opinion, that the Son took but an Eſtate 
for Life, adds a Quære, why a Fee-fimple ſhould be (as it was) 
decreed him, ſeeing thereby he. had more Benefit by the not per- 
forming the Condition, than if he had performed it. 

3. A Man deviſed Lands called S. to his younger Son, and de- 
clared, that if he ſhould any way be hindered from enjoying them, 
then in lieu thereof he ſhould have all the Land at B. A Moiety of 
the Lands called S. were evicted from the Deviſee, who thereupon 
inſiſted to have the whole Lands at B. but the Court decreed that he 
ſhould have as much of the Lands only at B. as were equal in Value 
to thoſe evicted, Mich. 1684. Tyle and Po, 1 Vern. 270. 

4. If Legacies are given by Will to four Grandchildren, upon 
Condition, that as they come of Age, they ſhall releaſe all Claims 
to the Teſtator's Eſtate, this Condition muſt be taken diſtributively, 
and ſuch only as refuſe to releaſe ſhall forfeit their Legacies. Per 
Ld. K. 2 Vern. 478. n. 1842 

5. A Man having Iſſue a Son by the firſt Venter, and two Sons 
and fix Daughters by a ſecond Wife, ſettles his Eſtate in Queſtion 
on his eldeſt Son by his ſecond Wife in Tail Male, Remainder to his 
ſecond Son by his ſecond Wife, and the Heirs Male of his Body ; 
and in Default of ſuch Iſſue to the Son by the firſt Wife; provided, 
if both his Sons by the ſecond Wife died without Iſſue Male, ſo 
that the Eſtate came to the eldeſt Son; that then his eldeſt Son, or 
his Heirs ſhould, within four Months after the Eſtate came to him, 
or them, pay 1000/. to his Daughters; or in Default, the Truſtees 
therein named to enter and raiſe it: The Son by the ſecond Wife 
entered, and ſuffered a Recovery of one Moiety of the Lands, and 
died without Iflue, and the other Son by the ſecond Wife died alſo, 
by which one Moiety of the Land came to the Heir of the eldeſt 
Son by the firſt Wife; and the Moiety thus deſcended was. decfeed 
liable to the whole Sum of 1000 J. although it was objected, that 
the Eſtate never came to the eldeſt Son ; and though a Moiety came 
to his Heirs, yet as ſo great a Benefit did not accrue to him as was 
intended, he ſhould be only anſwerable in Proportion. Mich. 1698. 
Hooley and Booth, 2 Vern. 3 59. 

6. J. S. having Iſſue three Sons, William his eldeſt, Nathaniel his 
ſecond, and Daniel his third; William died in the Life-time of his 
Father, leaving Iſſue only a Daughter; afterwards the Father deviſes 
the Eſtate in Queſtion to Anne his Wife for her Life, and after her 
Death to his Son Daniel and his Heirs; provided that if Nathaniel 
do, within three Months after the Death of my Wife, pay to Daniel, 
his Executors or Adminiſtrators, the Sum of 500/. then the ſaid 
Lands ſhall come to my Son Nathaniel, and his Heirs; the Wife 
lived ſeveral Years after, and during her Life Nathaniel died, leaving 
the Plaintiff his Heir, and the Wife afterwards dying, the Plaintiff 
brought this Bill within three Months after her Death, praying, that 
upon Payment of the 500 J. he might have a Conveyance of the 
Eſtate ; and the principal Point in the Caſe was, whether this 500“. 

being 
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being to be paid by Nathaniel within a limited Time, and he dying 
before that Time came, whether his Heir at Law could now, on 
Payment of the Money, make a Title to theſe Lands; for it was 
agreed that he was not Heir at Law to the Teſtator; and it was in- 
fiſted upon that he could not; that this was a Condition precedent, 
and merely perſonal in Nathaniel, who had neither Jus in re, nor 
ad rem, and could neither have deviſed or releaſed, or extinguiſhed 
this Condition ; and being a bare Poſſibility, and he dying before it 
was performed, his Heir could not make it good ; and tho' the Word 
Heirs be uſed in the Deviſe to Nathaniel, yet that is not deſigned to 
give them any Eſtate originally, but to denote the Quantity of the 
Eſtate which Nathaniel way to take; and for this were cited Lampet's 
Caſe, 10*Co. and Bret and Rigden's, Plow. Com. On the other Side 
it was infiſted, that this was like the common Caſe, Co. Lit. 205, 


219. 6. where a Feoffment is made on Condition that the Feoffor 


ſhall, before ſuch a Day, Fc. there, if the Feoffor die before the 


Day, his Heir may perform the Condition, for the Reaſons there 
mentioned ; and 5 it being ſo at Law, it ſhould ſtill be conſtrued 
more liberally in 1 where the Letter of a Condition is not 
always required to be ſtrictly performed; and for this was cited 
1 Chan. Cu. 89. Bertie and Falkland, 3 Chan. Ca. That the Poſſibi- 
tity of performing this Condition was an Intereſt or Right, or Scin- 
tilla Juris, which veſted in Nathaniel himſelf; that he ſurvived the 
Teſtator; and therefore this” differed from Bret and Rigden's Caſe, 
Plow. Co. 110. that conſequtntly ſuch Right, Poſſibility or Intereſt, 
deſcended to his Heir*agd might be performed by him; as before 
the Statute de donis, the Poſſibility of Reverter deſcended to the Heir 
of the Donor ; and for this were cited Purfoy verſus Rogers, 2 Saund. 
o. Car. 3 58. Cro. Fac. 591: 8 Co. Matthew Manning's Caſe, and 
others. The Cauſe being firſt heard by the Maſter of the Rolls, was 
thought by him a rprray of great Difficulty, and therefore he ap- 
pointed the Counſel to ſpeak. to it when the Court was full. After- 


wards it was decreed by Ld. Chan. with the Aſſiſtance of the Maſter 
of the Rolls, for the Plaintiff, on Litt. Sect. 434, 335; And Ld. Chan. 


ſaid, That tho' a Condition, in Strictneſs of Law, was not deviſable, 


yet ſince the Statute of Uſes (a) the Deviſee may take Benefit of it (e) Since the 
Statute of 


| | Wills and Sta- 
leaſed or extinguiſhed this Condition. Mzch. 5 G. 1. Marks and Marks. tute of Uſes 


executory De- 


by an equitable Conſtruction, &c. and that Nathaniel might have re- 


viſes and ſpringing Uſes have been allowed of: Theſe were firſt allowed of with reſpe& to t 


he Teſtator or 


Party imſelf; afterwards it came to be allowed of to other Perſons ; and therefore at this Day in Deviſes and 
Limitations of Uſes, an Eſtate may be limited over to a third Perſon upon the Defeaſance of a former Eſtate 
in Fee, if the Condition be not too remote in Point of Time; and tho' there have bren Words found out to 
ſave in Appearance the Maxims of the Common Law, yet in Effect and in Truth the very Benefit and Advan- 
tape of the Condition is paſſed over to a third Perſon, notwithſtanding the Maxim of Law, That a Stranger 


cannot take Advantage of a Condition. Per Parker C. in S. C. Lucas's Rep. 423. 


(B) In what Caſes the Bzeach of a Condition, 
oꝛ the not perkoꝛming a Condition pꝛecedent /” 


247 07 1 & 34 


oꝛ ſubſequent, will be relieved againſt, the 
Matter reſting in Compenſation. - 2&7 


u, 
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that if C. the Son of A. within fix Months after the Death of , f, 2 heme Her Hee 
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A. ſhould ſecure to Truſtees 500 J. for the younger Children of C. 


then after ſuch Security given, to convey to C. and his Heirs, and 
until the Time for giving ſuch Security, in Truſt for the eldeſt Son 
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and his Heirs, if C. dies before any ſuch Security given; yet this 
fa) Conditions Condition (a) precedent being only in Nature of a Penalty, the In- 
recedent are tent of the Truſt ſhall be regarded, which was to ſecure 500 J. to the 


need te E. younger Children. Trin. 19 Car. 2. Wallis and Crimes, 1 Chan, Ca: 
ſtates, and 89. 1 Mod. 307, S. C. cited. 


12 performed before the Eſtate can veſt. A Condition ſubſequent is, when the Eſtate is executed ; 


t the Continuance of ſuch Eſtate dependeth on the Breach or Performance of the Condition ; though this 
Bann den b often mentioned in Courts of Equity, yet the prevailing Diſtinction is to relieve againſt Condi- 
tions, where Compenſation can be made, whether they be precedent or ſubſequent, as appears by this and 
ſeveral other Caſes. 


>. The Teſtator deviſed his Eſtate to the Defendants in Truſt, 
for the Uſe and Benefit of the Plaintiff, but declared his Will to be, 
that the Plaintiff ſhould have no Benefit of the Deviſe, unleſs the 
Plaintiff's Father ſhould ſettle on the Plaintiff two full Thirds of the 
Eſtate ſettled on the Father on his Marriage; and in Default thereof 
the Eſtate to the Defendants; the Father made no Settlement on 
the Plaintiff, but deviſed all his Eſtate to him for Life, but ſubject 
to the Payment of Debts; it was admitted, and ſo adjudged by the 
Court, that this Eſtate was executed in the Plaintiff by the Statute 
of Uſes, and conſequently that this 1s a Condition ſubſequent ; yet 
the Court declared, that though Conditions ſubſequent, which are 
to deveſt an Eſtate, need not be literally performed ; yet even in 
ſuch Caſe, if the Party cannot be compenſated in Damages, it would 
be againſt Conſcience to relieve ; and therefore ordered the Maſter to 
examine the Value of the Eſtate deviſed, and the Amount of the 
Debts which that Eſtate was charged with, and to report to the 
Court, whether, after Debts paid, there would be two full Thirds 
of the Father's Eſtate, which was ſettled on him in Marriage, left 
to the Plaintiff; and upon a Rehearing would not vary the former 
Order, declaring that the Difference was, whether this Caſe lay in 
Compenſation or not; and if a Compenſation was made, he would 
relieve againſt the Breach of the Condition ; but in caſe a ſufficient 
Compenſation was not made, he would then conſider farther of it. 
Paſc. 1683. Popham and Bampfield, 1 Vern. 79, 167, S. C. 2 Fern. 
222, S. C. cited as a Caſe in which there was Relief; 2 Vern. 338, 
S. C. cited as a Condition which was relieved againſt, 

3. If a Feme Covert, having Power by Will to deviſe Lands, 
deviſes them to her Executors to pay 500/. out of them to her Son; 
provided that if the Father gives not a ſufficient Releaſe of certain 
Goods to her Executors, that then the Deviſe of the 500 J. ſhould 
be void, and go to the Executors; and after her Death a Releaſe is 
tendered to the Father, and he refuſes; yet upon making the Releaſe 
afterwards, the Money ſhall be paid to the Son; for it was ſaid to 
be the ſtanding Rule of the Court, that a Forfeiture ſhould not bind 
where a Thing may be done after, or a Compenſation made for it, 
as where the Condition is to pay Money, &c. and though it is ge- 
nerally binding where there is a Deviſe over, yet here it being to go 
to the Executors, it is no more than the Law implies. Cage and 
Ruſſel, 2 Vent. 3 52. 44. 

4. If a Man deviſes Lands to J. S. upon Condition to pay 20, oool. 
to his Heir at Law, viz. 1000 J. per Ann. for the firſt ſixteen Years, 
and 2000. per Ann. after, till the Whole ſhould be paid, and the 
| Heir enters for the Non-payment of one of the 1000 /. per Ann. F. S. 
 - : ſhall be relieved upon Payment of the 1000/7, together with Intereſt 


from 


e 


Conditions and Limitations. 
from the Time it became payable, without any Deduction for Takes, 
the Court declaring, that wherever they can give Satisfaction or 
Compenſation for the Breach of a Condition, they can relieve, 
Mich. 6 Ann. Grunſton and Lord Bruce, 1 Salk. 156. 2 Vern. 594. 
Mich. 1707. S. C. 2 1 

5. If one having three Daughters, deviſes Lands to bis eldeſt upon 
Condition that ſhe, within ſix Months after his Death, pay certain 
Sums to her two other Siſters; and if ſhe failed, then he deviſed the 
Land to his ſecond Daughter on the like Condition, &c. the Court 
may inlarge the Time for Payment, though the Premiſſes are deviſed 
over; and in all Caſes that lie in Compenſation, the Court may 
diſpenſe with the Time, though even in caſe of a Condition prece- 
dent. Paſc. 169 1. Woodman and Blake, 2 Vern. 222. Note; The 
following Caſe, which ſeems to be between the ſame Parties, is other- 
wiſe ſtated, 

6. One ſeiſed in Fee of Lands of 10,0007. Value, ſettles it ſa, 
that in caſe his eldeſt Daughter, within fix Months after his Death, 
ſhould pay 6000 J. to the Uſe of his other four Daughters, then the 
eldeſt to have the Land; but if ſhe failed in Payment, then the ſe- 
cond to have the like Privilege ; the fix Months paſſed without Pay- 
ment; and the eldeſt Daughter having aſſigned over her Intereſt to 
one to whom ſhe was indebted, by which the Eſtate was to go out 
of the Family, contrary to the Intention. of the Donor ; the Court 
took Time to confider, whether they could retrieve in this Caſe, or 

not. Woodman and Blake, 2 Lern. 166. 

7. If the Father makes a voluntary Settlement on his eldeſt Son 
in Tail Male, Remainder to a ſecond Son, &c. in which is a Pro- 
viſo, that if the eldeſt did not pay the ſecond 6001, at his Age of 
twenty-one Years, that then the Eſtate of the eldeſt ſhould in Law 
and Equity ceaſe ; and the Father afterwards marries a ſecond Wife, 
and by Deed, taking Notice of the former Settlement, and that the 
Son had not paid the Money, conveys the ſame Lands to the Uſe of 
his Children by his laſt Wife; the eldeſt Son ſhall not be relieved, 
the Conveyance being partly voluntary, and the Condition ſpecial, 
that his Eſtate ſhould ceaſe in Law and Equity. Paſc. 1687, Long- 
dale and Longdale, 1 Vern. 456. and the Son's Bill diſmiſſed accord- 
ingly; and the rather, for that the Son had ſet up a Leaſe againſt 
his Father, which was obtained by Surprize ; and the Deed in Law 
was defective, and amounted only to a Declaration of Truſt. 

8. But where one deviſed his Lands to his Kinſman, paying a 
thouſand Pounds a-piece to his two Daughters, who were his Heirs 

at Law, and J. S. made Default, and the Daughters recovered in 
Ejectment; yet J. S. was relieved on Payment of Principal, Intereſt 
and Coſts; though it was inſiſted, that this was to the Diſinheriſon -. 
of the Heir, and in Favour of a voluntaty Deviſee. Mich. 1699. 6 
Barnardiſton and Fane, 2 Vern, 366. 

9. A Man deviſed to each of his Daughters 20, ooo J. payable at 
the Age of twenty-five Vears; but if they, or either of them, mar- 
ried before the Age of ſixteen, or if the Marriage were without the 
Conſent of their Mother and Truſtees, then they ſhould loſe 10, oool. 
of the Portion, which ſhould go to his other Children; one of them 
married before the Age of ſixteen, and though it was with the Con- 
ſent of all the Parties, yet Ld. K. held, that both the Terms of the 


Condition ought to have been obſerved, Lord Saliſturys Caſe, 
= 1 Ff 2 Vent, 


en 
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6: Hug: GG Here, — 2 Vent. 365. but vide 2 Vern. 223, 8. C. reported, where it is ſaid, 


ee, Got ee, 11:45 xerthat the Father treated with the Lord Saliſbury about the Marriage, 
at — 5 he died before it was had; and there the Decree is quite con- 


2 7 hough 

1 nr; £ a, —=— and with this laſt Reſolution agrees Sin. Rep. 28 5, S. C. 
* ume Fd enn 10. A. deviſed his Lands to Truſtees for three Vears, and if within 
4 AS Cnr” Hot He mever bh three Years there happened a Marriage between G. who was a 
* / er whoert Here wa & diſtant Relation, and of the ſame Blood, and W. his Niece and Heir 

7 + 7 u eu, at Law, then to V. for Lite, Remainder to her firſt Son, &c. in 
| _— "ESC by G. fo be begotten: But if the Marriage ſhould not 
eee (ge 7 He Hol take Effect within the three Years, or if the Marriage ſhould be 
br Gore wore 11141 0519 S c before the Years of Conſent, and not ratified when of competent 
A. roll by 40% o ordectze>1 Age, then to F. in Tail, who was likewiſe a remote Relation of the 


„ Teſtator, but not of the ſame Blood. The Marriage between G. and 
e I. did not take Effect within the three Years, though ſeveral Pro- 


32 P poſals were within the Time made by her Friends to his Guardians, 
ae, ond wu, b, c but not accepted by them; and though ſhe herſelf had preſſed the 
e, ecture , Wares with Match as we? ph _ " 5 _ =_ RT, — * 
3 „ wards married the Plaintiff, and by her Bill prayed the Benefit o 
e r the Deviſe, the Condition being anſwered by her to what ſhe was 
. 7 2 $ capable of doing, having married a Perſon, as was urged, equal in 
Pf cee Hor: wo'd* 01741 Circumſtances, &r. to G. but her Bill was diſmiſſed by the Advice 
rerrdler fte will ho) Ci. is B. x. of Holt and Treby Ch. Juſtices, Hil. ꝙ W. 3. Bertie and Lord Faulk- 


„ {7 054 40049 fees, cp. 3. land, 3 Chan. Ca. 129. 1 Salk. 231, S. C. where it is ſaid, that the 
_ PA 3 ny rel Decree was reverſed in the Houſe of Lords. 2 Vern. 333, S. C. 
nn was hadtothe where it is ſaid, that the Matter was ended there by Compromiſe, 


J A lemont red 2 Lords, where f 
4 Ke fene. No no Determination; but ended by Compromiſe. 


(O) In what Caſes a Gift or Deviſe, upon 
Condition not to marry without Conſent, 
thall be good and binding, 02 votd, being 


only in Terrorem. 


— 


1 


This agrees I. I* there be a Portion of 8000/1, given to a Woman, provided 
with the Re- ſhe marries not without the Conſent of 4. and that, if ſhe 


— Jobl marries without his Conſent, ſhe ſhall have but 100 J. per Ann. yet 
Maſter of the if ſhe marries without his Conſent ſhe ſhall be relieved, for the Pro- 


Rolls, in the viſo is in Terrorem only. Trin. 1 5 Car. 2. Sir Henry Bellafis and 


and. bom, bis Wife and Sir Will. Ermin, 1 Chan. Co..22. 2 Chan, Rep. 22, f. P. 


Mich. 1736. 1 Vern. 20, S. P. per Ld. Chan. Nel. Chan. Rep. 145, S. P. decreed ; 


Eg. Ca. 7, 
5 2 Vern. 293 8. P. 


2. But it was ſaid, that if the Portion upon ſuch Marriage had 
(-) A Deviſe been limited over to another, it had been (a) otherwiſe. 1 Chan, 
_—_— — Ca. 22. 2 Chan. Rep. 95, S. P. decreed; 2 Vern. 357, S. P. decreed, 
marry at all, and the Diſtinction taken ur? ſupra, / 


or not to marry , 
a Perion of ſuch a Profeſſion or Calling, is void by our Law, whether there be a Limitation over or not 5 but 


if it were upon Condition not to marry a Papiſt, or a certain Perſon by Name, it may be good. 1 Vern. 20. 
But by the Civil Law a Gift or Deviſe upon Condition not to marry without Conſent is void, though there be 
a Limitation over; for the Maxim there is Matrimonium N liberum: Per Hale C. J. 5 | 


Foe 1 4 —— Le 3. If by Leaſe goool. is ſecured for a Feme Sole, in caſe ſhe 
S. a, Le jpgk marries not contrary to the Liking of A. and if ſhe doth, then for 
ae Sued t Foztock go ſuch Perſon as A. ſhall nominate; and for want of ſuch Nomina- 
ee 1 ops beer tion, for A. and ſhe marries without the Conſent of A. yet he can- 
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not diſpoſe of the Leaſe otherwiſe, than for her Benefit. Mich. 3 2 th 

16 Car, 2. Fleming and Waldgrave, 1 Ghan. Ca. 58. 2 Vern. 573, „ 

8. C. cited, where it is ſaid, that there may be a Difference between * o 

a Condition that ſhe ſhall not marry without' Conſent, and where ee. ur, Pa 

it is that ſhe ſhall not marry againſt Conſent. ok ieee ce, A. 


4. If A. deviſes a Meſſuage, Cc. to B. his Wife for Life, Re- mere He. 
mainder to C. his Grandaughter in Tail, upon Condition that C. 
marries with the Conſent of his Wife, and D. and E. or the major 
Part of them; and if ſhe marries without their Conſent, or dies 
without Iſſue, deviſes the ſame to F. and her Heirs; and after C. 
ſteals away, and is married without the Conſent of any of them; 
and all of them, as ſoon as they heard of it, proteſt againſt the 
8 Marriage, but afterwards conſent to it, and then B. dies, and D. 
' and E. ſwear that they do not know, but that if their Conſents had 
been aſked before, there might have been ſuch Reaſons given, that 
they might have aſſented; yet C. ſhall not be relieved in Equity, 
for the ſubſequent Aſſent cannot deveſt the Eſtate which was before 
veſted in F. And there ſhall be no collateral Averment, that it was | 
intended only in Terrorem. Fry and Porter, 1 Chan. Ca. 138. Upon | 5 > 
5 the firſt Hearing a decretal Order was made by the Maſter of the ; \ _- 
Rolls, that ſhe ſhould be relieved, but upon a Re-hearing by Ld. K. 
: aſſiſted by the three Chiefs, her Bill was by their unanimous Opinion 
J diſmiſſed. 1 Mod. 3oo, S. C. 2 Chan. Rep. 26, S. C. | 
F. A. by Will gives his Grandaughter 200 J. on Condition ſhe 
continued with his Executors till. ſhe was Twenty-one; but if ſhe | 
was taken from them by her Father, (who was a Papiſt) or married VV 
againſt the Conſent of his Executors, then he gave her but 101. The „ 
Daughter was placed by the Executors with a Clergyman, who, be- 
fore ſhe was Twenty- one, with Conſent of one of the Executors, 25 
permitted her to make a Viſit to her Father; and he took that Op- 
portunity to marry her to a Papiſt, and ſhe was decreed the Legacy 
at the Rolls; but upon a Re-hearing Ld. K. held, that ſhe ſhould 
have but the 10/7, only; and he ſaid, That in this Caſe there was no 
Difference between a Condition that ſhe ſhall not marry without 
Conſent, and that ſhe ſhall not marry againſt Conſent. "Hit 1706. N 
Creagh and Wilſon, 2 Vern. 552. Quære, Whether there was any * 
Limitation over? er 
6. Lands were ſettled in Truſt for raiſing Portions for Daughters, 
payable upon their Marriages, with the Conſent of Truſtees; but if 
they married without ſuch Conſent, then to remain over to another, 
Sc. The Daughters were old, and never intended to marry, but to 
lay out their Portions in a Purchaſe of Annuities for their Lives; and 
it was held that they ſhould have their Portions immediately, upon 
giving Security to indemnify againſt the Perſons to whom the Por- 
tions were deviſed over. Decreed 25 Car. 2. Needbam and Vernon, 
Rep. Temp. Finch 62. 2 Vern. 452, S. P. decreed upon giving Secu- 
rity to refund, if the Condition ſhould be broken, though no Men- 
tion made that the Daughters did not intend to marry. 
7. A. deviſed 3ool. to B. her Daughter, and that if ſhe married 
under Twenty-one, without Conſent of the Executors or major Part | 4 
of them, the Legacy to go to the Children of her Siſter, the Wife of j 
C. and made C. and two others Executors ; B. being at the Houſe | 
of C. there marries his Son by a former Wife with his Privity, being 
under Twenty-one; B. and her Huſband bring a Bill for the Legacy, 


2 
. Au. gos. ſolution was by his Executors upon her Day of Marriage, or Age of twenty-five 
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C. in Favour of his other Children inſiſts that the Legacy is forfeited. 
The other Executors confeſſed they had Notice of the Courtſhip, 
and did not contradi& or diſapprove of it; and the 300/. was de- 
creed the Plaintiffs, there being at leaſt a tacit Conſent. Hil. 1706. 
Meſgrett and Meſgrett, 2 Vern. 580. | 

8. If the Father deviſes Lands in Truſt to permit his Daughter to 
receive the Rents until her Marriage or Death, and in caſe ſhe marry 
with the Conſent of Truſtees, then to convey the Premiſſes to her 
and her Heirs ; but if ſhe died before Marriage, or married without 
ſuch Conſent, then to convey to other Perſons, The Daughter af- 
terwards marries with the Conſent of her Father, who ſettles Part 
of the Lands on her and her Huſband, and dies; this Settlement 
ſhall be no Revocation of the'Will as to the Deviſe of the other 
Lands to her; and by the Father's conſenting in his Life-time, the 
Condition is diſpenſed with. Mich. 1716, Clerk and Berkeley, 
2 Vern. 720. * 4 lle 8 
Nete, No Re- 9. A. deviſed to his Daughter M. the Plaintiff, 100 J. to be paid 


_— ET Years, which ſhould firſt happen, upon Condition that ſhe ſhould 
went off for marry with the Conſent of ſuch and ſuch Perſons; and if ſhe mar- 


want of Par- ried without their Conſent, then to have 507. only, and no more; 


—_— — and gave the Reſidue of his Perſonal Eſtate to the Defendants. 


Per Jehll M. married the Plaintiff, without ſuch Conſent, before ſhe was 
Mater oe twenty-one: And it was held by the Maſter of the Rolls, that this 
Eg. Ca. Temp. was more than a Clauſe in Terrorem, and that the Deviſe of the 


Money the Heli in Talbot 215. Surplus of the Perſonal Eſtate, was a Deviſe over of the 507, on 
Hhe Cove of Harvey bv M.'s Difobedience, Mich. 1699. Amos and Horner. „ de 
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Prec. in Chan. 10. The Defendant's Father deviſed to him, who was his Heir at 
$6. Law, all his Lands, &c. (except ſuch and ſuch Parts) charged with 
7 *7-** the Sum of 2500). to his Daughter (fince married to the Plaintiff) 
at her Age of twenty-one Years, or Marriage, which ſhould firſt 

happen, and deviſed the excepted Lands in Truft to be ſold'for the 

* Payment of his Debts: Provided, that if his ſaid Daughter ſhould 
Jae. marry in the Life-time of her Mother without her Conſent firſt had 


/ 
4 


tag l: 34 ite Ae, in Writing, then 500 J. Part of the ſaid 2 500 J. ſhould. ceaſe, and 


„ Ai, 1 18 ſhould be applied towards Payment of his Debts charged on the ſaid 


excepted Lands; and appoints his Wife to be Guardian of his ſaid 
Daughter, and makes her Executrix, and dies: The Daughter attains 
her Age of twenty-one Years, and without the Conſent or Privity 
of her Mother intermarries with the Plaintiff, who was a Gentle- 
man of ſome Eſtate, and called to the Bar, but had made no Set- 
tlement or Proviſion for his Wife; and therefore the Defendant, the 
Heir at Law, refuſed to raiſe or pay any Part of his Siſter's Portion; 
and inſiſts likewiſe, that by her Marriage without her Mother's Con- 
"ſent, 500. Part of her Fortune, was become forfeited : Whereupon 
the Plaintiffs brought their Bill to have the whole Portion raiſed by 
Sale of the Lands charged therewith. Per Ld. K. This is a Portion 
to be raiſed out of Lands, and therefore to be conſidered as Land; 
and though it be to go' towards Payment of Debts on Breach of 
the Condition, and there appear one hundred and twenty Creditors 
concerned, yet none that are in Danger of loſing their Debts ; and 
it is then to be conſidered as it ſtands upon the Condition itſelf ; and 
therefore the Plaintiff muſt have her whole Portion ; for the Te- 
ſtator has appointed two Periods of Time to intitle her to it, iz. 


Marriage, 
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Marriage, or the Age of Twenty-one : And as ſhe has uttained that 
Age, it becomes a veſted and ſettled Intereſt in her, not to be de- 
veſted by the Marriage without the Conſent of the Mother; for that 
Conſent cannot in any Reaſon be carried farther than during her 
Minority. Hil. 1712. King and Withers. r eln 
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1. F a4 Man grants a Rent-Charge ont of all his Lands, and Teen L 
0 * © a ACT 


afterwards ſelleth them by Parcels to divers Perſons, and the „ oe or ones” 
Grantee of the Rent-Charge will from Time to Time levy _c,c- -, << * 
the whole Rent upon one of the Purchaſers only, he ſhall be 
eaſed in Equity by a Contribution from the reſt of the Purchaſers. 
Cary 3. 
5 One Executor, who pays Debts and Legacies, may compel the 
other to contribute. Toth. 89. "ES 
3. If the Collector of Fifteenths levies all the Tax within one 
Townſhip upon one Inhabitant, he ſhall have the Aid of the Court 
of Exchequer to make the others contributary. Lane 65. 
4. If Tenant in Fee mortgages his Eſtate, or charges it with a 
Sum of Money, and after deviſes it to one for Life, Remainder to 
another in Fee, Equity will compel the Tenant for Life to bear his 
Proportion of the Mortgage or Charge, that all may not fall on the 
Remainder-Man, Decreed Hil, 25 Car. Hays and Hays, 1 Chan. 
2 Ca. 223. A 2. e u.. f. n EA K & Ie 
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5. So- if it be a Rent-Charge, Equity will make the Tenant for 
Life pay the Arrears. 1 Chan. Ca. 223. per Cum. | 
6. A. on his Marriage agrees to ſettle Lands for the Benefit of his 
Wife, and their Iflue, and afterwards aliens Part of thoſe Lands; 
and Lord Nottingham decreed, that the Jointreſs ſhould have the 
Deficiency of her Jointure made good out of the Inheritance of the 
Lands remaining unſold : But that Decree was reverſed by Jefferies 
L. C. who held, that where the Jointreſs and Iſſue claim by the 
| fame Settlement, they ſhall contribute proportionably in the Diſ- 
charge of any prior Incumbrance on the Eſtate... Hz. 1686. Carpen- 
ter and Carpenter, 1 Vern, 440. | 


1 Wall. Reg. 77. If A. deviſes his Real Eſtate to his Son for Life, Remainder to 
403. by the his firſt Son, &c. in Tail, with Remainders over, and deviſes ſpecifi- 
1 cally a Leaſehold Eſtate to his Nughter, and dies, not leaving Aſſets 
to pay his Debts, which affected as well his Real as Perſonal Eſtate, 
the Son and Daughter ſhall contribute in Proportion in paying the 
Debts, each Eſtate being liable at Law, and the Teſtator's Inten- 
tion equal between them both. Decreed Hil. 17 17. Short and Long, 
2 Vern. 756. L 3 L 
8. If a Man, who is a Widower, ſettles ' Lands to raiſe 160/7. a 
Year for his eldeſt Son, and 100/. apiece for his younger Children; 
and afterwards he marries again, and has Children by his ſecond 
Wife; the Children by the ſecond Wife ſhall be &qually intitled with 
the other younger Children; and though the Portions of the younger 
Children are by the Settlement to be paid according to their Senio- 
_ rity; yet, in caſe of a Deficiency, they ſhall be paid in Average: 
Decreed Mich. 1 Fac. z. Brathwait and Brathwvait, 1 Vern. 334. 
1 Chan. Ry. 9. One Surety may compel another in Equity to contribute to- 
rod N Payment of a Debt for which they were jointly bound. 
ofh. 41. 
10. If three are bound as Sureties in Recognizance, and one of 
the Sureties is ſued at Law, and the other Surety, together with the 
Principal, happens to be inſolvent, he who is ſued may compel the 
other Surety to contribute a Moiety. 1 Chan. Ca. 246. 1 Chan. Reß. 
ia c >: ; 
11. If you ſue ih Chancery the Executor of one Obligor to diſ- 
(a) Though cover Aſſets, you muſt make all the Obligors (a) Parties, that the 
8 Charge may be equal. 2 Vent. 348. But a Quare is put, Whether 
a Contribu- you may not ſue the Principal, and leave out them which are bound 


tion, yet guære 1 
gon, eres only as Sureties. 


neceſſary for the Obligee to make them all Parties. 


12. But it is held clearly, that if a Judgment be had at Law 
againſt one Obligor, you may ſue the Executor of him alone to diſ- 
cover Aſſets, becauſe the Bond is drowned in the Judgment. 2 Vent. 
: 13. The Plaintiff being one of the Owners of a Ship, loaded on 
board her 210 Tons of Oil, and the Defendant loaded on board her 
80 Bales of Silk, upon a Freight, by Contract, both to be delivered 
at London; the Ship was purſued by Enemies, and forced into a 
Harbour, &c. and the Maſter ordered the Silk on ſhore, being the 
moſt valuable Commodity (though they lay under the Oils, and took 
up a great deal of Time to get at them). The Ship and Oils were 

terwards taken, and the Owner of the Oils brought his Bill to have 
Contri- 
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Contribution from the Owner of the Silk; and although it was ad- 
mitted that, if Goods were thrown overboard in Streſs of Weather, 
or in Danger or juſt Fear of Enemies, in order to ſave the Ship and 
the reſt of the Cargo, that which is ſaved ſhall contribute to a Re- 
paration of that which is loſt; and the Owners of the Ship ſhall be 
Contributors in Proportion; but in this Caſe the Loſs of the Oils 
did not fave the Silks, neither did the Saving the Silks loſe the Oils: 
And the Bill was diſmiſſed accordingly ; which Diſmiſſion was con- 
firmed in the Houſe of Lords. Show. P. C. 18, 19. 

14. If one makes a Leaſe, and the Leſſee covenants to pay the 
Rent, and to repair the Premiſſes, &c. and the Leſſee makes 100 
Under-Leſſees, and the Rent is behind, and the Premiſſes out of 
Repair, and the original Leaſe is avoided for Non- payment of Rent; 
and ſome of the Under-Leſſees bring a Bill to be relieved againſt the 
Forfeiture ; though Equity will not apportion the Head Landlord's 
Rent; but the Under-Leſſees, who are Plaintiffs, muſt pay the whole 
Rent in Arrear, and repair all the Houſes; yet they may compel 


the other Under-Leſſees to contribute in Proportion. JTrin. 1689. 


Webber and Smith, 2 Vern. 103. 

* 5. A Man deviſed a Rent-Charge of 100. per Ann. to A. iſſu- 
able out of Black Acre, with a Clauſe, that if it ſhould be behind, 
it ſhould be lawful for him to enter, and hold till he was fatisfied ; 
and by the ſame Will deviſed a like Rent-Charge of 10/. per Ann. 

to B. iſſuable out of the ſame Land, with like Clauſe of Entry, 
&c. the Land was not of ſufficient Value to anſwer both the Rents ; 
and they were both in Arrear, and both Deviſees had brought ſe- 
veral Ejectments, and had recovered ; and the Defendant being in 
Poſſeſſion, the other Grantee brought his Bill to have an Account 
of the Profits, and that one Moiety might be applied to ſatisfy the 
Arrears of his 10/. per Ann. and it was decreed accordingly. Hl, 

1697. Eure and Eure, 

*16. On a Marriage-Treaty between the Defendants, 3000 J. 
being the Wife's Fortune, and 3000/7. more added to it by William 
Chambers, Father of the Detendant John, were inveſted in Lottery 
Annuities, in. the Name of Truſtees ; and thercupon by Indenture, 
18 July 1718. previous to the Marriage, reciting that 6000/1. was 
ſo inveſted in Lottery Annuities, it was agreed that the ſame ſhould 
be turned into Money, and laid out in a Purchaſe of Lands to be 
' ſettled to the Uſe of the Defendant John for Life, then to Truſtees 
during his Life, to ſupport, &c. then to Elizabeth the intended Wife 
for her Life, with Remainder to Truſtees for two hundred Years, 
Remainder to the firſt and other Sons ſucceſſively in Tail Male, 
with Remainder to William Chambers in Fee: And it was thereby 
declared, that the two hundred Years Term was in Truſt, that in 
caſe the Defendant John ſhould have a Son, and one or more other 
Children, then the Truſtees after the Death of John and Elizabeth, 
ſhould by Mortgage or Sale raiſe for younger Children, if more than 
one, 2000/1, between them, and Intereſt at 5/. per Cent. per Ann. 
for their Maintenance; and that till ſuch Purchaſe, the Truſtees, 
with the Conſent of John and Elizabeth, ſhould let the 6000 /. 
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continue in Annuities, and pay the Intereſt to ſuch Perſons as would 


be intitled to the Lands, and the Truſtees not to be anſwerable for 
more than they received, or for each other. And by the ſaid In- 


denture William Chambers covenanted, in Conſideration of the ſaid 


Marriage, 
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Marriage, to ſettle ſeveral Lands therein particularly mentioned, to 
the Uſe of himſelf for Life; then to John Chambers in Tail Male, 
with Remainder to himſelf in Fee. The Marriage took Effect, the 
6oool. was not laid out in a Purchaſe, but in the Year 1720. by 
Conſent of John and Elizabeth and the Truſtees, being in Lottery 
Annuities, was ſubſcribed into the South-Sea Company, whereby a 
Loſs of about 3000 J. happened. William Chambers was dead, ha- 
ving made no Settlement of the Lands ſpecifically agreed to be ſet- 
tled, which therefore were deſcended to the Defendant John, his 
Son, in Fee; the Defendants had Iflue the Plaintiff, their only Son, 
and four Daughters, who were likewiſe Defendants : And this Bill 
was brought to have the Remainder of the 6000]. laid out in a 
Purchaſe, and ſettled purſuant to the Ules before-mentioned ; and the 
firſt Queſtion was, on whom the Loſs of the Money ſubſcribed into 
the South-Sea Company ſhould fall; and as to that, it was agreed 
on all Hands, that the Truſtees having ſubſcribed the Lottery An- 
nuities into the South-Sea Company by Conſent of the Defendants 
John and Elizabeth, were indemnified therein, not only by the Terms 
and Covenants in the Settlement, but alſo by the Act of Parliament 
made in the Year 1720. wherein every one's Conſent was involved; 
and whereby Truſtees were generally impowered to ſubſcribe Orders 
and Annuities, &c. and therefore it was argued for the Defendants, 
the Daughters, that the Loſs ſhould fall wholly on the Son ; that 
Lands were of an uncertain Value; and if Lands had been pur- 
chaſed, and they had afterwards increaſed never fo much in Value, 
by diſcovering of Mines, or otherwiſe, that the Plaintiff,, the Son, 
would have had the whole Benefit thereof, without any Increaſe to 
the Daughters of their Portions : That in Equity an Agreement to 
purchaſe is conſidered as if a Purchaſe were actually made; and there 
the Loſs ought to fall on the Plaintiff, and the rather, for that if the 
Stock itſelf had riſen never ſo high, as it was expected it would, 
and did riſe to a very great Price, the Daughters could only have 
their 2000/. and therefore, as the Plaintiff was intitled to all the 
Advantage in caſe of a'Riſe, it was reaſonable he ſhould bear the 
Loſs now that a Fall had happened ; and therefore the Daughters 
ought not to be contributary to this Loſs. But on the other Side it 
was argued and decreed, that the Loſs ſhould fall in Proportion on 
the Daughters, as well as the Son; that the Parties had an equal 
Regard to the Son, as well as the Daughters ; that the Son was to 
ſuſtain the Name of the Family, and was to take firſt, and more 
immediately than the Daughters, whoſe Portions came afterwards by 
way of Charge only on the Eſtate ; that the Conſtruction contended 
for was to overthrow one Part of the Settlement; and that if the 
Loſs had been a little more, the Daughters muſt have had all, and 
the Son nothing; that the Parties have aſcertained the Proportion 
each were to have; and this is the Meaſure the Court ought to 
guide themſelves by; and accordingly ſent it to a Maſter to take the 


Account, and to proportion the Loſs between the Parties. Paſc. 
1730, Chambers and Chambers, | 
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JF a Mortgaget deviſes the mortgaged Lands to A. for Life, Re- 
mainder to B, in Fee, and the Mortgagor redeems the Lands, 
A. (hall have one Third, and B. two Thirds of the Mortgage Mo- 


ney; and _y Ld. Chan. is the ordinary Rule of the Court in 


ſuch Caſes. Mich. 1682. Brent and Beſt, 1 Venn. 70. 

2. So if one deviſes Lands which are in Mortgage to A. for Life, 
Remainder to B. in Fee, A. ſhall contribute one Third towards the 
Diſcharge of the Mortgage: Decreed Hil. 25 & 28 Car. 2. Corniſb 
and Mew, 1 Chan. Ca. 271. 

3. But if Lands in Mortgage are deviſed to A. for Life, Remain- 
der to B. in Fee, and A. takes an Aſſignment of this Mortgage in a 
Truſtee's Name, though B. might have compelled A. to contribute 
one Third towards Payment of the Mortgage, in reſpect of his Eſtate 


Rep. Temp. 
Finch 2203 
8. C. 


for Life; yet if A. be dead, and the Bill is brought againſt his Exe- 


cutor, he ſhall be obliged to contribute only in Proportion to the 
Time that A. his Teſtator, enjoyed it: Decreed Trin. 1686. Clyat 
and Battaſon, 1 Vern, 404. | 

4. A. deviſed td B. for Life, and after, one third Part of the Re- 
verſion to each of his three Siſters reſpectively, and their Heirs : The 
Siſters brought a Bill for Diſcovery of Incumbrances on the Eſtate ; 
and.to compel the Defendant, Tenant for Life, to bear his Share and 
Proportion thereof; alledging that their Reverſion would be of little 
Benefit to them, if the Debt were ſuffered to increaſe by Nonpay- 
ment of Intereſt, &c. and charged, that the Defendant had cut 
down Timber, for which he ought to be accountable : The Court 
decreed the Defendant to pay two Parts in five of the Debts, and 
the Plaintiffs, the Reverſioners, the other remaining three Hfſibs, 
and the Defendant to account for the Timber ; and what was raiſed 
by it to be taken as ſo much in Part of what the Reverſioners were 
to pay. Paſc. 1692. Humphreys and Hales, 2 Vern. 267. 

5. If by a Settlement two Eſtates, the one in Norfo/k, and the 
other in Suffolk, are ſubjected to the raiſing a Portion of 20001. for 
a Daughter, by a Term of a hundred Years, commencing after the 
Deceaſe of two ſeveral Lives; the one upon Suffolk Eſtate, and the 


other on the Norfolk Eſtate ; and the Life on the Sufo/k Eſtate falls, 


and the Daughter brings her Bill for the 2000/7. and F. S. to whom 
that Eſtate was come, pays the 2000/. And afterwards the Life on 
the Norfolk Eſtate falls, by which the Fee-ſimple thereof deſcends 
on the Daughter: J. S. who paid the 2000 J. ſhall have Contribution 
out of the Norfolk Eſtate in Proportion to its Value, only the Suffolk 
Eſtate ſhall be valued as an Eſtate in Poſſeſſion, and the Norfolk 
Eſtate as an Eſtate in Reverſion: Decreed Hil. 1697. Henningham 
and Henningham, 2 Vern, 355. 
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ny 1. VF the Lord will turn out his Copyholder, who paveth his | 
f Cuſtoms and Services, or will not admit him to whoſe Uſe a '\ 
Surrender is made, or will not hold his Court for the Benefit * 
of a Copyholder, or will exact arbitrary Fines, when they are & 


(«) Copyhol- cuſtomary and certain, the (a) Copyholder ſhall have a Subpena to N 


ders were for- reſtrain or compel him, as the Caſe ſhall require. Cary 3, 4. ; 


merly Tenants | TE 
at Will of the Lord, their Lands being Parcel of the Lord's Demeſnes ; but now thoſe Copyholders ſtand FR Þ 


a ſurer Foundation, if they perform thoſe Duties which their Tenure requires; for if the Lord turns them out, ”" 
they may either ſue a Subpana out of Chancery to be relieved, or have an Action of Treſpaſs againſt the dQ 
Lord; for though they are Tenants at Will of the Lord, yet they ape Tenants at Will according to the 1 
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Cuſtom of the Manor, which the Lord cannot break without Reaſon. Co. Lit. 60. 3. 61. 4. 4 Rep. 21. 

9 R-p. 79. Preſcription, and that the Lands are Parcel of the Manor, are incident to, and the very Pillars on I ö 

which every oy Eſtate ſtands. 4 Rep. 24. 1 Inſt. 58. 5. Cuſtom is the Life and Soul of Co yhold N IN 
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Eſtates ; for if Copybolders break their Cuſtom, they are ſubject to the Lord's Will; the Cuſtoms of Manors \ 
are ſo various, that it is impoſſible to aſcertain them, they muſt, however, be Time out of Mind; they & N N. 
muſt be reaſonable, according to common Right; they muſt be upon good Conſideration; they ought to be Q s 
compolſory, not left to the Liberty of the Tenant, to obſerve or not obſerve them; they ought to be certain; \ 

they ought to be beneficial to the Lord or Tenant: And if there are not Cuſtoms to direct Capybold Eſtates, 

they maſt be directed by the Rules of the Common Law. 1 I. 58. Coke's Comp. Cop. 33. W 
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3. If an erroneous Judgment be given in a Copyhold Court in a 
Formedon, or the like, a Bill may be exhibited in Chancery to re- 
verſe it. 1 Rol. Abr. 373. A Bill may be exhibited, although the 
King is Lord of the Manor. Lane 98. 

4. The Court of Chancery has exerciſed a Juriſdiction in rectify- 
ing and reverſing the Judgments given in Copyhold Courts, when- 
ever they appeared unjuſt and unreaſonable ; but for any Errors in 
Matters of Form, Equity will not interpoſe. Vide 1 Inſt. Go. 
Owen 63. Moor 68. 4 Rep. 30. 1 Rol. Abr. 60. 

5. A Bill was exhibited to compel the Dean and Chapter of St. 
Paul's, as Lords of the Manor of , to receive a Petition in 
Nature of a Writ of falſe Judgment, to reverſe a Common Recovery 
ſuffered in the Manor-Court about thirty Years before, whereby a 
Remainder in Tail was barred, ſuggeſting ſeveral Errors in the Pro- 
ceedings therein; and though in Truth the Errors aſſigned were ſuch 
as would be groſs Errors in a Freehold Eſtate ; yet Lord Chancellor 
Fefferies diſmiſſed the Bill. The Dean and Chapter and Lewis Rug- 
gle, 1 ern. 367. from which Decree of Diſmiſſion there was an 
Appeal to the Houſe of Lords, and there the Decree was affirmed. 
Show. P.C, For Common Recoveries, not being adverſary Suits, 
but common Aſſurances, Equity ought rather to ſupply Defects than 
to aſſiſt in the Annulling of them. ; 

6. A Copyholder of Lands in Fee, where, by the Cuſtom of the 
Manor, the Lord had, as a Profit apprendre, the Cut of the Woods 
and Underwoods growing on the Copyhold, obtains a Grant from 
the Lord of all the Woods and Underwoods growing, or which 
hereafter ſhould grow on the ſaid Copyhold Lands, to him and his 
Heirs ; and it was held, that this ſhould not merge in the Copyhold, 
although it was alledged to be only a Profit apprendre ; and though 
it was urged, that if a Copyholder pays a Rent to the Lord, and 
the Lord grants or releaſes this Rent to his Tenant, that this ſhall 
merge in the Copyhold. Mich. 1681. Fawlkner and Fawlkner, 


_ 1Pern. 21, 22. 


7. If A. Tenant in Tail of a Copyhold, Remainder to himſelf in 
Fee, purchaſes the Freehold of the Lord, and then ſells to J. S. and 


dies; and after thirty Years Poſſeſſion, the Son of A. ſets up a Title 


as Iſſue in Tail, the Purchaſer ſhall hold againſt him, the Freehold 


having attracted the other Eſtate, which was at Will. Hil. 1685, 


Parker and Turner, 1 Vern. 393. 

8. If a Copyholder in Fee takes an Infranchiſement of his Copy- 
hold in the Name of a Truſtee, and deviſes the Land to his younger 
Son, who ſells to F. S. and the Heir at Law recovers in Ejectment, 
as he might do upon his Anceſtor's Admittance, and J. S. the Ven- 
dee, brings his Bill, he ſhall be relieved in Equity, and hold againſt 
the Heir: Decreed Hil. 1685. Dancer and Evett, id. 392. 

9. If a Copyhold is granted to three ſucceſſively, and there is no 
Cuſtom proved, that the firſt Taker had Power of diſpoſing of the 
Whole, nor that the firſt Taker paid the Purchaſe-Money ; it ſhall 
not go to the Executor of the firſt Taker, but ſhall go in Succeſſion. 
Paſe. 1692. Rundle and Rundle, 2 Lern. 264. 


10. But if by the Cuſtom the firſt Taker may diſpoſe of the 


Whole, and he likewiſe pays the Purchaſe-Money, it ſhall not be a 
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"= 310. Altliough it was objected, that the Heir or Executor cannot be 
1 intitled to the Truſt of a Freehold for Life: But vide 2 Vern, 264. 
where it is held per Cur, that an Executor or Adminiſtrator is inti- 


; (a) There can tled to the Truſt of an Eſtate (a) pur auter vie, whether Freehold 
be no Occu- or Copyhold, or an Office; and vide the Statute 4 & 5 Ann. 


f a Co- | 
. — Filate pur auter vie, for the Prejudice it would do the Lord; for upon the Death of the Tenant the 


Lord ſhall enter immediately. Per Holt C. J. 1 Salk. 188. 


11. If a Copyholder for Life, where by the Cuſtom there: is a 
Widow's Eſtate, agrees that F. S. ſhall hold and enjoy it during his 
Life and the Widowhood of ſuch Woman as he ſhould leave at his 
Death, and enters into a Bond for that Purpoſe ; yet the Widow 
(hall not be bound by that Agreement. Decreed Paſc. 1688, Maß- 
grave and Daſhwood, 2 Fern. 63. 

12. The Widow of Ceſtuy que Truſt of a Copyhold Eſtate ought 
to have her Free Bench, as well as if the Huſband had the legal 
Eſtate in him. 2 Vern. 585. per Cur. 

13. Copyholds cannot be intailed within the Statute de donis, but 
they may by Common Law, and then Surrenders or Plaints in Na- 
ture of Fines and Recoveries may bar them, as well in the Court- 
Baron as at Common Law, if the Cuſtom has been ſuch, which is 
the Rule in thoſe Caſes. Cary 30. That Copyholds may by Cu- 
ſtom be intailed ; yet that ſuch Intail is not within the Statute de 
| donis, vide 2 Chan. Ca. 174. 2 Vern. 58 5. And if there be no par- 

ticular Cuſtom for barring the Intail, a Surrender will do it. Per 
Cur', 2 Vern. 705. 

(5) Fines are 14. Tenants by Copy ſhall not pay any uncertain (5) Fines by 
| due byChange Change of their Lords by Alienation, but by Death, which is the 
| 8 of God; for otherwiſe the Lord might oppreſs the Tenant by 
by Death only frequent Alienations. Cary . 
and according 


to Cuſtom ; for if it were by Change of the Lord, upon Alienation, the Copyholder might be oppreſſed by 
a Multitude of Fines by the Lord's own Act. 1 ft. 59, 60. | 


1 | 


15. If the Lord inſiſts upon an extravagant Fine for a Renewal, 
4. „ Ae (6) If the Fine he ſhall be reſtrained to what is (c) reaſonable, although the Fine is 
. Pe”, 3 — 5 arbitrary and uncertain ; but having demanded ten or twelve Years 


bl . 
e, Ae i, f. ” , the Copphol. Value of the Land, the Court decreed him only two. 2 Chan. Rep. 


ot | A, * fei ſe it is a Matter of C rly. 1R | che, 
'F th 2 So 47 feiture, becauſe it is a Matter of Controverſy. 1 Rol. Abr. 505. 13 Rep. 2. It was ſaid by Lord Hardwicke, 
l * of 3 /"M 13 2 12 Ges. 2. in the Caſe of Lord Abergavenny and Thoma That the Law has fixed what ** ; 
q . . . 0 

E TY 


zh + nable Fine for a Copyholder in Fee to pay ; but it has no where fi ſhall be a reaſonable Fine for a 
"PP LIE the Copyholder for Life to pay; therefore if a Copyholder for Life would ſet up a Tenant-Right of Renewal,” 
= 2 Was cited as adped. 


he mult Tet forth the Fine in certain. The Duke of Grafton's Caſt before the Lords was cited as Tg adjudged 
3. Gown Arn 


11 HE nat. of Hee. „ 
— bd _ . 83 
aca 16. But where a Copyholder in Fee made a conditional Surrender 


for ſecuring a Sum of Money at the End of fix Months ; the Mo- 
ney not being paid, and the Mortgagee willing to continue his Money, 
they defired the Lord that the old Surrender might be taken up, and 
a new one made for fix Months longer; but the Lord inſiſted on 
an arbitrary Fine of two Years Value, and that the Mortgagee 
ſhould come in and be admitted ; and the Court being of Opinion, 
that Equity could not relieve againſt the Fine, the Matter was ended 


1 2 by Compromiſe, and a Fine of 40l. Le. to the Lord, the Eſtate 
ung 1000, per Ann, Mich, 1699. Tredway and Fotherby, 2 Vern. 
| 307. 


3 | 17. If 
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teth the Cuſtody of him to his Mother, and the Infant's Tenant 
commits a Forfeiture by cutting down Trees, which being preſented 
and found a Forfeiture, the Lord enters during the Infant's Nonage, 
and the Land is held by him and his Heirs forty Vears; yet the Co- 
pyholder ſhall have Relief. Cary's Rep. 8. n tie 

18. A Copyholder for Life had committed a Forfeiture by cutting 
of Timber-Trees, which was found ſuch by a Trial and Verdict at 
Law, and the Lord entered and admitted the Defendant, who was 
the Remainder-Man; the Copyholder exhibited his Bill to be relieved 
againſt the Forfeiture, offering, that if it ſhould appear to be Waſte, 
to make Satisfaction; and an Iſſue being directed, to try whether it 
was the primary Intention in cutting the Timber to do Waſte; and 
it being found for the Plaintiff, it was decreed he ſhould be relieved, 
and that the Defendant, the Remainder-Man, ſhould deliver Poſſeſ- 
fion, and account for the meſne Profits. Hil. 19 Car. 2. Thomas 
and Porter, 1 Chan. Ca. 95. | | 

19. A. having two Copyholds held of the Manor of B. cuts Tim- 
ber (pretending a Cuſtom for it) on the one, and employs it in re- 
pairing the other; the Lord brought an Ejectment, ſuppoſing this to 
be a voluntary Waſte and a Forfeiture ; and upon the firſt Trial there 
was a Verdict againſt the Lord; but upon a new Trial there was a 


Verdict for the pretended Cuſtom ; and it being admitted, that by 


the Cuſtom of the Manor, when Timber was wanting on one Copy- 
hold Tenement, the Lord, by his Bailiff, might aſſign Timber for 
Repairs on any other of the Copyhold Eſtates: Ld. K. relieved 
againſt the Forfeiture on Payment of the Coſt of both the Trials at 
Law, and likewiſe of this Suit. Hil. 170 5. Naſh and The Earl of 

Derby, 2 Vern, 537. | 
20. The Plant brought his Bill to be relieved againſt a Forfei- 
ture of his Copyhold Eſtate ; and the Caſe appearing to be, that he 
had been guilty of the greateſt Diſobedience poſſible to his Lord; 
that after fix ſeveral Preſentments upon him to repair it, and an En- 
try by the Lord for the Forfeiture, he brought an Enjectment; and 
when upon the Trial, a Rule was entered into by Conſent, and made 
a Rule of Court, that upon Payment of 4/. to the Lord for his 
Coſts, (which were not a fourth Part of the Coſts he had put the 
Lord to) and putting the Eſtate into Repair, he ſhould be admitted 
to it again; yet he never complied with the Rule, nor made any 
Offer of Coſts to the Lord ; but inſtead of that brought another 
Ejectment, and was nonſuited; and now after nine or ten Years 
Time more brings his Bill, and had been ſeveral Times amerced for 
not appearing at the Court, and refuſed to do Fealty, either upon 
Oath, or (being a Quaker) upon Affirmance ; and upon theſe Cir- 
cumſtances Ld. K. declared, he ought to have no Relief; or if he 
were to be relieved, yet it muſt be upon Payment to the Lord of all 
his Coſts, and putting the Eſtate into good Repair, which would be 
more Charge to him than his Intereſt in the Eſtate would be worth, 
having only an Eſtate for Life therein, and diſmiſſed the Bill, but 
with Coſts; and Ld. K. likewiſe declared, that though this were a 
voluntary Waſte and Forfeiture (againſt which it was objected this 
Court never gave Relief) ; yet he thought the Rules of Equity not 
ſo ſtrict, but that Relief might even be given againſt voluntary 
Ii Walte 


17. If an Infant Copyholder is admitted, and the Lord cominit./ 


tail, of & tige, | 
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8. C. confuſedly ſtated, | | 
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gabe, ente v find e YE 1. IF a Man deviſes a Copyhold Eſtate to a Charity, it ſhall be a 
{pave (Ii ee, {err 0119 42414 1 good Appointment within the Statute of charitable Uſes, tho 
<a an. „gun He Ser there was no Surrender to the Uſe of his Will. Hz. 25 Car. 2. 


- 


e leet of the tout ly 6 6T0Rep. Temp. Finch 75. 


3 „ 2. If A. contracts with B. for the Purchaſe of a Copyhold Eſtate 
eee Mom bus 7 roof pt pays the Purchaſe-Money, and B. agrees to ſurrender the Pre- 


Ae fue bie cons (rt Cevhis mies at the next Court, - but dies before the next Court, or any Sur- 


e e Aim, of 0 lig die render made, Equity will ſupply the Want of the Surrender. De- 
| Car. 2. Barker and Hill, 2 Chan. Rep. 218. | 
2 Sal. 449. 3. A Man ſeiſed of a Copyhold Eſtate, borrowed 400 J. of the 


/ a , * 
fern td £87 Cu a i 
ri Plaintiff 1698. and ſurrendered into the Hands of two cuſtomary 


1 Will. Rep. 


ue, ine in fis 180. pia Tenants the Copyhold in Queſtion, to be prefented at any Court 


of r- (og1y ol A es Chan. 524. after Sept. 1699. defeaſible on paying the 400 J. and Intereſt ; the 


f / Lucas's Rep. , . | 
Cleric ci, eh gz, 4 = Mortgagor paid the Intereſt for four Years together ; but no Care 


a, if = * ee. C. cited, Was taken tO get the Surrender preſented ; and in the : mean time the 
1 Mortgagor became a Bankrupt, and died inteſtate and inſolvent. 


ö —7 ; — is F 
42 dau ume, gion de gſter his Death the Surrender was tendered, but the Homage refuſed 


he 1100519167 aue lena ¹to preſent it; becauſe by the Cuſtom of the Manor confirmed by Act 

/ gu, or au, of Parliament, all Surrenders were to be void, if not preſented in 

"5 3 twelve Months after they were made; and Ld. Chan. (tho' he at firſt 

6 5g . rad 7 . doubted) decreed, that = Surrenger ſhould be rand ow againſt the 

has a #&/old alt. e 850 Aſſignees. Mich. 1706. Taylor and Wheeler, 2 Vern. 565, 

Cots naue Acud aer ord . 4. 80 in a Caſe where A. lent B. 200 l. on a Surrender of ſome 

freier of Grew guide a * Copyhold Lands, which A. neglected to get preſented at the next 

Aae 73 ho Court, and was therefore void, according to the Cuſtom of the Ma- 

EE. 1 nor, tho B. afterwards fold thoſe Lands to F. S. who took a Sur- 

2 E 2 render, which he preſented, and was admitted; yet he having Notice 

wan, Right, Ld. Chan. decreed againſt him, and that A.'s defective 

Surrender ſhould be made good. Paſe. 1708, Fennings and Moor, 
Bid. 609. | | | 

5. A. Tenant in Tail of the Truſt of a Copyhold Eſtate, with 
Remainder over, and the Truſtees refuſing to ſurrender the legal 
Eſtate to him, he brings his Bill to compel them ; and pending that 
Suit he goes to the Lord's Court, and offers to ſurrender, but is re- 
fuſed, not having the legal Eſtate; and thereupon he makes his Will, 
and deviſes his Eſtate to his Wife and Children: The Court con- 
ceiving the Will ſufficient to bar the Intail of a Truſt, and he having 
done all he could, decreed the Eſtate to go according to the Will. 
Hil. 1706. Otway and Hutton, 2 Vern, 585, Ceſtuy que Truſt of 
a Copybold Efiate, having an equitable Intereſt only, may deviſe it 
without any Surrender, Ibid. 680. per Cur. 

6. If a Proviſion is made by Will for younger Children out of 
ſome Copyhold Lands, and there is a Defect in the Surrender, Equity 
will ſupply ſuch Defe& againſt the eldeſt Son and Heir at Law: 
Decreed H1l. 1682. Hardbam and Roberts, 1 Vern. 132, And many 
Precedents ſaid to be in Court of the like Nature. 


7. 80 


; Waſte and Forfeiture. Mich. 1710. Cox and Hi rd, 2 Vern. 664, 
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7. So Equity will ſupply the Want of a Surrender of a Copyhold, Voluntary | 
as well for an elder Son as a younger, in caſe of Gavellind Copy- kt whold 
hold. Vide 2 Vern. 163. and ſeveral Precedents there cited of Sur- or other — 
renders ſupplied in Favour of younger Children, Creditors and Pur- not helped in 
is Equity againſt 
chaſers. a the Heir. 

| Vide the Caſe of Vane and Fletcher, Eq. Ca. Abr. Part 2. 


8. But where one deviſed a Copyhold Eſtate to his Grandſon ; 
and my Lord Somers decreed the Will good, and that Equity ought 
to ſupply a Surrender in ſuch Caſe, as well as in Caſe of a Son ; 
yet on Appeal the Houſe of Lords reverſed the Decree, and held, „ 
that Equity ought not to ſupply ſuch Defe& in Disfavour of the / gase (u. # bm. 
Heir at Law, unleſs it were in Favour of a Son or Daughter, nor 
then neither, if it was to diſinherit the eldeſt Son. Ferel, and 
Townſend, 1 Salk. 187. | | 
9. A Man ſeiſed of Lands, which by the Cuſtom of the Manor Prec. in Char, 
could only paſs by Deed, Surrender and Admittance, and having a 475-andGi. 
natural Daughter, does by Deed, in Conſideration of zool. therein 1 ROO 
mentioned to be paid by the ſaid Daughter, grant and convey thoſe r + Ge 
Lands to her — her Heirs; and ſhe was admitted accordingly ; but r * Ha MAC 
no Surrender was made of thoſe Lands, as the Cuſtom required; 
and at the Foot of the Admittance was a Proviſo, that her reputed 
Father ſhould hold and enjoy thoſe Lands for his Life; alſo in the . 2 
Deed was a Covenant for farther Aſſurance; no Money was proved Pre 2 2 Tor 
to be paid by her; and it being agreed that this Conveyance was de- "__ wy 2 ee, Ab 
fective for want of a Surrender ; the Queſtion was, whether Equity r on” 
could ſupply it in Favour of a natural Daughter; and it was held 
that it could not, that though her Father might be obliged by the <= -— a EG 
Law of Nature to provide for her, yet here ſhe was to be conſidereda +27 © © 1 ed 
as a mere Stranger to him; that though the Father might have a 
great Affection for her, yet that was no ſuch Affection as would raiſe 
an Uſe at Law; that the Covenant for farther Aſſurance being only 
auxiliary, and depending on the original Conveyance, if that were 
void, the Covenant muſt be void or repugnant ; and decreed accord- 
ingly. Mich. 1717. Furſaker and Robinſon. 
10. A Man deviſed his Copyhold, being Borough Engliſh, to his 
eldeſt Son, and deviſed Houſes to his youngeſt Son, which Houſes 
were ſoon afterwards burnt down, and never entered upon by the 
younger Son ; and as this Caſe was circumſtanced, the Court would 
not ſupply the Want of a Surrender in Favour of the eldeſt Son. 
Paſc. 1692. Cooper and Cooper, 2 Vern. 265. | 
* 11. A younger Son brings a Bill, and ſurmiſes that a Copyhold, 
which his Father had deviſed to him by Will, was ſurrendered to the 
Uſe of his Will, or however, that being for the Advancement of a 
Child, it ought to be made good here: He made no Proof of any 
Surrender, nor that a Court was called for that Purpoſe, nor any 
Proof that any of the Court-Rolls were loſt (which was pretended); 
and he was well provided for without this Copyhold ; and the elder 
Brother was in Poſſeſſion twenty Years by Conſent of the Plaintiff ; 
ſo the Bill was diſmiſſed, with Coſts. Paſc. 1700. James and James. 
* 12. A Man ſeiſed of Freehold and Copyhold Land, deviſes both 
for Payment of Debts and Legacies, but the Copy was not ſurren- 
dered to the Uſe of his Will, and the Freehold was ſufficient for 


the Debts (a); and the Queſtion was, whether the Court would (a) S. P. in 
| | caſe of Debts, 


where the Freehold ſufficient, Via the Caſe of Malabar and Mallabar, Eg. Ca. Abr. Part 2. 
ſupply 
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ſupply the Want of the Surrender, and lay the Legacies on the 
Frechold, and the Debts on the Copyhold, as when there are ſimple 
Contract Creditors, and Bond or Judgment Creditors, and Perſonal 
Aſſets not ſufficient to pay both; and the Maſter of the Rolls held, 
that the Want of a Surrender could not be ſupplied for the Sake of 
the Legatees; and he ſaid that it was never yet done, eſpecially 
where they are mere Strangers, as here, and diſmiſſed the Bill. Hi. 


| EY i699. Rafter and Stock. 3 
| fue, eee He one 179g * 13. A Man ſeiſed of ſome Freehold Eſtate, and alſo of a Copy- 


= * % 
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A votil 35 Coru;loldl & 44 ene hold Eſtate, deviſed all his Real and Perſonal Eſtate for the, Payment 5 / 
RA e we +. 1 of his Debts, and died without any Surrender of the Eſtate; . 


f 1 FE and the Freehold and Perſonal Eſtate not being ſufficient for the 
1 8 8 8 Payment of the Debts, it was urged, that a Tu ſhould as well 
ino Ol "for frag of 47 be ſupplied in this Caſe, as if no Freehold .Eſtate had been deviſed 
AH 4 Gre” ts 114131184 Sie at all; but Ld. Chan. faid, He thought the Precedents had not gone 

eau en Ao Tar, and that he could not relieve in this Caſe, principally, be- 
ee a cauſe the Teſtator's Intention did not appear to him to paſs the Co- 
rere 4 4 * . . . 
-— | | I pyhold Eſtate by a Deviſe of his Frechold, a Copyhold being of 
Cpu: aal, ale ie, 108 Gy 1 ie the loweſt Regard, and looked upon in «he Eye of the Law, but 
wills” Ht the logo” ct. ei, tie as an Eſtate at Will, Trin. 1715. Challis and Caſborn. 
Gr Ge? Hani: ened . ce 1045 14. A Man being ſeiſed of ſeveral Freehold and Copyhold Lands 
; X in Bereford, the Freehold being about 724. per Ann. and the Copy- 
EL.) . hold about 164. and being alſo ſeiſed of another Freehold Eſtate in 
N, r 0 ee % Ailſbury of about 3 J. per Ann. and all, the ſeveral Eſtates above- 
ell firs — Hen, 4445540 mentioned, being in Mortgage for 6ool. the Mortgagor made his 
tndun. &  ovoonded 4 HeWill, and thereby deviſed all his Lands in Bereford to his Wife and 
her Heirs, and died without Iſſue, leaving his Brother, who was his 
„„ „Heir at Law, and whether this Court would ſupply the Want of a 
1 75 Slaurrender to the Uſe of his Will, as to the Copyhold Lands in Bere- 
_ „ 10 91079115 47 1478 ford, was the Queſtion, and the Maſter of the Rolls was of Opinion, 
e-, ne bo ris that it ought not; t, Becauſe the Words of the Deviſe are ſatiſ- 
i Ped ini eee, = fied by the F rechold Lands in Bereford, which paſſed thereby ; and 
„ therefore it was not certain that he intended to give her the Copy- 
. hold likewiſe ; but, 2h, if he had ſo intended, yet the Brother, 
who was his Heir at Law, would thereby be diſinherited of almoſt 
the whole Eſtate, and have nothing but the 30. per Ann. in Ailſbury ; 
and though the Court will in all Caſes ſupply the Want of a Surren- 
der for Payment of Debts, yet not for the Wife againſt an Heir at 
Law, who would be diſinherited thereby, or for younger Children 
againſt an elder, to make them in a better Condition than the elder. 
20 Mich. 1729. Rojs and Roſs, 
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(A) Cho ſhall pay Coſts, and in what Caſes. ” 
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againſt him, yet he ſhall not pay ot Coſts, though an Exe- (a) The A- we” rere, 
cutor, Defendant at Law, pays Coſts in all Caſes, for he Gags — ue au, er fe 


cannot plead it at Law in Excuſe of Aſſets. Hard. Rep. 105. ter diſcretio- Ge, ave ue, 7omomne 


nary in the 
Court, and its Power herein always exerciſed according to the Circumſtanees of the Caſe, and the Litigiouſneſs'/7 / 24 Hu ecru * cu. 
of either of the Parties; if the Court cannot relieve againſt a Forfeiture, the Bill will be diſmiſſed without 9 5. Har: 251 
Cofts; frequently each Party i is to bear his own Coſts; the Expence either Party is put to by the Delays, Con- 4 4 
tempts, c. of the other, are only remitted or purged by the Payment of Coſts, unleſs the Court order other- 


wiſe : Executors, Guardians, Truſtees, are uſu 


ted from paying Cofts. 


2. A Solicitot proſecuted a Suit in the Name of a Stranger, who 
not being to be found, the Maſter of the Rolls declared, that if there 
were one Precedent in the Caſe, he would make another, and order 
the Solicitor to pay Coſts. 1 Chan. Ca, 71. 


BRITANNICVM 


y exempt from Coſts, or awarded Coſts out of the Eſtate in 
their Hands, unleſs they have greatly miſbehaved themſelves; alſo an Heir at Law, in moſt Caſes, is exemp- 


MVSEVM 


*3. A. brought a Bill in forma Pauperis, to which the Defendant .; ic "//40 - Jirumat ite 5 
t in a Plea and Demurrer, which were both over-ruled; and it ezeee, fe, ae veel, 
was inſiſted upon, that he ſhould have no Coſts, being at none ; 2 Pi 
laber, eue Lao? te <1 


but my Lord Sommers, after long Debate and Inquiry of all the an- 


rena IF 
cient Counſel and Clerks, who agreed that he ſhould have Coſts, auen o. He Jae? 2 4 
ordered him his Coſts like other Suitors ; for though he is at no ? ue, fee, eprom Helrine . 
Coſts, or but ſmall Coſts, yet the Counſel and Clerks do not give A vue leere, gude came 
their Labour to the Defendant, but to the Pauper. Paſc. 1701. . + may cle Act Dec 4. 


Scatchmer and Foulkard. 


If a Bill be brought to call a Truſtee to an Account, and he Prec. in Chan: 
bY, Anſwer ſubmits readily to it, though on the Account he be found 25+ *: 4 


a Debt, yet he ſhall pay Intereſt for the Balance only from the 
Time of the Account liquidated, and no Coſts if he has not miſ- 
behaved himfelf. Hz/. 1705. Parrot and Treby. 

5. If a new Trial, or a ſecond Iflue be directed, it muſt be upon 
Payment of Coſts. 2 Vern. 75. 

6. A Demurrer was allowed, but without Coſts, becauſe it came 

in by Commiſſion without any Anſwer. 1 Vern. 282. 2 
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Coſts. 
c If a Feme Sole exhibits a Bill, and pending the Suit, marries, 
4 the Baron and Feme bring a Bill of Revivor, and obtain a De- 
ctee with Coſts, they ſhall have the Coſts of the whole Suit, ex- 


cepting the Bill of Revivor ; although it was objected, that the 
Abatement was the. Party's own Act; and that if the Defendant had 


a „ I "I 
— 


been in the Right, and ſo to have Coſts, yet he could not have | 


- compelled the Plaintiffs to revive. Paſc. 1685. Durbain and Knight, 
1 Vern. 418. That he might have compelled them to revive, vide Title 
Abatement and Revivoz, Lecter (A). : os 

8. Upon a Motion to diſmiſs a Bill, wherein the Plaintiff had 
proceeded to an Anſwer only,: with twenty Shillings Coſts. Per Ld: 

K. That was a Rule made atleaſt fifty Years fince ; and there is no 
Reaſon, if a Defendant has been put to greater Charge, why he 
ſhould not have his full Coſts, and that for the future it ſhould be 
referred to a Maſter to tax Coſts in ſuch Caſes, Hi. 34 Car. 2. 

1 Vern. 116. Bid. 334. Like Order made. | 

e, 9. If a ſecond Mortgagee brings his Bill to redeem the firſt Mort- 
gage, who had been put to great Charge in forecloſing the Mort- 


ere gagor; the Coſt which the firſt Mortgagee has been at ſhall not be 
aucb, i, fie lande 0 mee, taxed, as in Caſe of an adverſary Suit, but he ſhall be allowed all 
Leate Vrwpru frog et 7.14ahis Coſts and Charges, as is done in Caſe of a Solicitor who lays out 
ae, 10 Jie 1449 Money for his Client; and the Profits of the mortgaged Premiſſes 
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ſhall be firſt applied to pay off thoſe Coſts, before it goes to ſink 
the Principal. Decreed Mich. 1690. Lomax and Hide, 1 Vern. 185. 
10. A Bill of Exchange was obtained by Fraud and ill Practice; 
and the Court declaring it a groſs Fraud, ordered the Party Coſte- to 
be aſcertained by his Oath, 2 Vern. 123. 8 gr 
11, If a Copyholder commits a Forfeiture, which is found ſo at 
Law, and he afterwards exhibits a Bill to be relieved, it muſt be on 
Payment of Coſts both at Law and in Equity. Bid. 537. But if 
it were in ſuch a Caſe, as that the Court could not relieve, yet they 
would not decree Coſts againſt him. 


Prec. in Chan, 12. The Commiſſioners of charitable Uſes cannot decree Coſts on 


111, S8. C. the Statute 45 Eliz. but if there be an Appeal from their Decree, 


* Ld. Chan. may decree the Coſts, not only of the Appeal, but tike- 


Eg. Air. Pt. z. wiſe of the Commiſſion ; and though they decree Coſts, yet that 


ſhall not, upon an Appeal, be ſufficient to reverſe the Decree ; for 
Ld. Chan. may either increaſe or leſſen the Coſts, or exempt the 


e 8 Party from them intirely. Paſc. 1700. Rockley and Keylu. 
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E ourts and their Jurisdic- e eke ge. 


tion. 


(A) Concerning the Jurisdictton of the oꝛdinary and limited 
Court in Chancery, pꝛoceeding accozding to Law. 


(B) Concerning the Jurſsdi#fon of the extraozdinary and 
unlimited Court in Chancery, p2oceeding accozding to 
Equity. 

. Concerning the Jur isdictton of Chancery in Foreign 

arts, 

O) Concerning the Jurisdiction of the Court of Equity in 
the Erchequer, and how it interferes with Chancery, 


(E) how far Chancery will exert a Jurfsdiftion in Matters 


7 eee * a A, 


Vibes . 2 Hers, e | 


cognizable in the inferto2 Courts, as the Eccleſiaſtical fed. 2 of cure 


Courts, Univerſity-Courts, Cheſter, Durham, &c. 


(4) Concerning the Jursdiction of the oꝛdi⸗ 


nary and limited Court in Chancery, pꝛo⸗ 
eredeng accozding to Law, 


proceeds according to the Laws and Statutes of the Realm, 
called the Petty Bag Side, and which has been a Court 
Time out of Mind: The other is called the Extraordinary 
Court, and proceeds according to the Rules of Equity, 4 Inſt. 79. 


2 Iiſt. 552. 


T: Chancery there are two Courts, the one Ordinary, which 
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128 | Courts and their Furiſdiftion. 
(a) This Court . + 2, The (a) ordinary Court hath Power to hold Plea of Scire Fac. 
had heretofpre for Repeal of the King's Letters Patent, Monſtrans de droits, Tra- 
great Extent verſes of Offices, Petitions in Chancery, of Scire Fac. upon Recog- 
| — Niall. nizances in this Courts, Writs of Audita Querela, and Scire Fac. in 
- city of Buſi- Nature of an Audita Querela, Dowments in Chancery, the Writ de 


heh” —_ on dote aſignanda upon Offices found, Executions upon Statute Staple 


nures remain - or Recognizances in Nature of a Statute Staple upon the Act 23 H.8. 


ed as they but the Execution upon a Statute Merchant is returnable either into 
were at th 


Common the K. B. or C. B. 4 Inſt. 80. 


be- 
— a Keen of the Court of Wards, To this Day there are held in this Court, Pleas of Scire Facias for 
Repeal of the King's Letters Patent, etitions, Monſtrans de droit, Traverſes of Offices, Scire Facias upon 
Recognizances, Executions upon Statut®, and Pleas of all Perſonal Actions, | by or againſt an Officer or Mi- 
miſter of this Court. | | | 


3. This Court is Oficina Juſtitiæ, out of which all original Writs 
and Commiſſions, which paſs under the Great Seal, do iflue ; and 
for theſe Ends this Court is always open, ſo that One from hence 
may in Vacation have a Habeas Corpus, Prohibition, &c. which iſſue 
out of other Courts only in Term-time. 4 1rff. 80, 81, , 

4. All Perſonal Actions, by or againſt any Officer or Miniſter, in 
reſpect of their Service or Attendance, may be determined in this 
Court. Bid. 80. | CH 
F. This Court cannot hold Plea of Land, but it may of Treſpaſs 
or Debt. 20 H. 6. 32. 

6. The Proceedings in this Court are all in Latin, but they, are 
not inrolled in Rolls, but remain in Filaciis. 4 Inſt. 80. 

7. If the Parties deſcend to Iſſue, this Court cannot try it by a 
Jury, but the Lord Chancellor delivereth the Records with his pro- 
per Hands into the King's Bench, to be tried there ; becauſe for that 
Purpoſe both Courts are accounted but one, and after Trial had to 

(3)- But guære be (b) remanded into Chancery, and there Judgment to be given: 
whether the But if there be a Demurrer in Law, it ſhall be argued and adjudged 


conſtant Prac- , A ; 
tice has not III this Court, Did. 


been to give 

. in the King's Bench. Vide All. 16, 17. Hill. 84, 94. Cro. Jac. 12. 2 Rol. Abr. 349. and 2 Sand. 27. 
where it is reſolved, that if there be a Demurrer for Part, and Iſſue for Part, the whole Record ſhall be 
tranſmitted into B. R. and the Judgment given there; and 2 Sand. 23, S. P. and there ſaid, that the Books 
cited 4 /n/?. 80. do not warrant the Opinion. But if the Iſſue is to be tried otherwiſe than by a Jury, as by 
the Biſhop's Certificate, Ic. Judgment ſhall be given in Chancery. 1 Jon. 80. Lat. 3. 


* 8. An Inquiſition was taken, and a Forfeiture of the Office of 
Warden of the Fleet found, and the Defendant pleaded to Iſſue; 
and after Iſſue joined, ſeveral other Perſons came in by way of 
 Monſtrans de droit, and pleaded ; and a Demurrer to them; and the 
Record was carried into B. R. by the Clerks of the Petty Bag, with- 
out any Order of the Court, in order to have the Iflue tried. And 
now two Queſtions were moved; irt, Whether the Record were 
well removed, becauſe it was done by the Clerks of the Petty Bag, 
becauſe it ought to be by the Lord Chancellor propria Manu. 
2dly, Whether the Record be intirely removed, there being an 
Iſſue as to one, and a Demurrer to the reſt, As to the firſt Point, 
Ld. K. was of Opinion clearly, that the Record was well removed ; 
for what is done by the Hand of the proper Officer of the Chancel- 
lor, may be well enough ſaid to be done by him propria Manu. 
And 


” 
. 


Moummum hmmm 8 2 
Courts and their Juriſdiction. 129 


And though the Clerk of the Petty Bag carrying the Record without 
an Order, has committed a Fault to this Court; yet that will not 
revent the Record from being well removed: And as to the ſecond 
> was of Opinion, that the Record was intirely removed, on Con- 
ſideration of the Caſes of Fefferſon and Dawſon, 2 Saund. 6. Rex 
and Stoughton, Ibid. 1 57. and The Prince's Caſe, 8 Co. Mich. 1700. 
Rex and The Warden of the Fleet. | 
*q. In a Cauſe on the Latin Side, on a Motion that the Defen- 
dant might ſtand committed for not vacating his Letters Patent of 
Repriſals, it was moved that they might be at Liberty to bring a 
Writ of Error in the King's Bench, for which was cited Dyer 315. 
4 Inft. 80, Se. But Ld. K. ſaid, All theſe Books were founded 
only on the fingle Opinion of Lord Dyer ; and though he thought 
the Juriſdition of Chancery, even of the Latin Side, not ſubjected 
unto, nor to be controuled by the King's Bench ; and that he would 
(a) injoin all ſuch Writs of Error. Hz. 1682. Rex and Cary. (a) That upon 


a judgment 
given in this Court, a Writ of Error doth lie returnable into the King's Bench. Vid 13 Ed. z. 1 CAP. 24. 
Dyer 315. Plow. 393. And per Lord Coke, The Stile of the King's Bench is coram Rege, but the Stile of the 
Chancery is coram Rege in Cancellaria, and Additio probat Minoritatem. 4 ft. 80. 


(B) Concerning the Jurisdiction of the extraoꝛ⸗ 
dinary o2 limited Court in Chancery, pꝛo⸗ 
ceeding accozding to Equity. 


I. HE King cannot grant a Commiſſion to determine a Mat- 
ter of Equity, but it ought to be determined in Chancery, 


which hath had (a) Juriſdiction Time out of Mind. 12 Co. 113, (a) en wn 

| e Courts o 
Weſtminſter, viz. the Chancery, proceeding according to Law, King's Bench, Common Pleas, and Exchequer, 
have had Juriſdiction Time out of Mind, ſeems ſettled by the beſt Authorities. 9 E. 4. 53. 6. Doctor and 
Student, c. 7. 4 Inft. 78. Heb. 63. But at what Time the Court of Chancery firſt exerciſed an extraordinary 
Power of acting and decreeing according to the Rules of Equity, ſeems, from the Diſtance and Obſcurity of 
the Matter, very doubtful : It.is however agreed, that its Commencement is much more modern than any of 
the other Courts; that neither the Mirror, Glanvil, Brafon, Britton, or Fleta, mention any Thing of this 
Court, as proceeding according to the Rules of Equity. The moſt probable Opinion is, that the Equity Side 
of the Court of Chancery began in the Time of E. 3. Lambard, in his Archaion. 62. fays, That when the 
Courts of Chancery and King's Bench ceaſed to be ambulatory, and became ſettled Courts in a certain Place; 
(which was the 4 E. 3.) that then the King committed to his Chancellor, together with the Charge of the 
Great Seal, his only legal, abſolute, and extraordinary Pre-eminence of Juriſdiftion, &c, but the Writ or 
Proclamation, 22 E. z. directed to the Sheriffs of London, by them to be made publick, ſeems to have given 
it an Eſtabliſhment, by which the King commanded, that all Buſineſs, relating as well to the Common Law 
of the Kingdom, as to ſuch by ſpecial Grace cognizable by him, ſhould be proſecuted before the Chancellor, 
Sc. and this Delegation afterwards received the Sanction of an Act of Parliament, 36 E. 3. which Act is 
thought, by others, to have firſt given it Authority; vide 1 Lew. 242. that this Court did from this Time ex- 
erciſe a Juriſdiction in Matters of Equity, ſeems evident from the Rolls of Parliament; wide 1 Rol. Abr. 372. 
And the Complaints made in Parliament of the Exerciſe of this Power to the Subverſion of the Common Law ; 
vide Rot. Parl. Anno 2 R. 2. 7 R. 2. and this occaſioned the Statute 13 R. 2. c. 6. which reciting, that 
People were compelled to come before the King's Council, or in the Chancery, by Writs grounded on untrue 
Suggeſtions, enacts, That the Chancellor for the Time being, preſently after ſuch Suggeſtions be untruly found, 
and proved untrue, ſhall have Power to ordain and award Damages according to his Diſcretion, to him who 
is ſo untruly troubled as aforeſaid, &c. which inſtead of diminiſhing; increaſed the Power and Juriſdiftion of 
this Court, 
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Courts and their Juriſdictiun. 
2. A Cauſe ſhall not be examined upon Equity in the Court of. 
de) The Rea- Requeſts, Chancery, or other Court of Equity, (a) after Judgment: 
ſons given at the Common Law. 1 Rol. Abr. 381 . E bf 105 


were, ½, ; | 8 a x wot 
nm” x 1 the Matter determinable by the Common Law ad aliud Examen, wiz, a Trial by Witneſſes; 
24ly, After Judgment the Parties ought to be at Peace and Quiet; and if it ſhould be otherwiſe, every Plain- 
tiff would begin in Equity, which would tend to the utter Subverſion of the Common Law; 3aly, A Court of 

cannot hold Plea of any Thing of which Judgment 1s given, which is a 


Equity, being no Court of Record, udg | 
Judicial Matter of Record. 3 It. 123. But as the allowed Province of Equity is to correct and moderate 
the Rigour of the Law, and likewiſe to give Relief in Caſes for which human Wiſdom was not capable of 


providing poſitive Laws; ſurely it 1s but reaſonable that Equity ſhould have a Power of interpoſing after a Judg- 
ment at Law; eſpecially if it be conſidered how uncertain the Law is before it be determined; and as this 
Reaſoning has occaſioned the contrary Practice, which being now eſtabliſhed, it will be ſufficient only to men- 
tion the Authorities on this Head; wiz. 4 Inst. 36, 91. 3 1nft. 123. Dal. 81. Moor 836. Pl. 1129. 916. 
Pl. 1300. 1 Leon. 241. 2 Leon. 115. 3 Leon. 18. 2 Brownl. gy. Godb. 244. 1 Rel. Rep. 71, 72, 252. 2 Bulft, 
194, 284. 3 Bulſt. 118, 120. Lit. Rep. 37. Cro. Fac. 335, 344. March 54, 83. Cro. Car. 595, 596. Stile 
27. 1 Sid. 463. 1 Mod. 60. Hard. 23, 123. 2 Bulft. 301, 302. 3 Bulft. 115. 1 Lev. 241. 1 105 
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%) Sequeſtra- 3. The Chancellor by a Decree cannot bind the Right of the (5). 
tions were firſt Land, but can only bind the Perſon ; and if he will not obey it, the 


introduced b 3 ; . ; 
Sir Wiebe, Chancellor may commit him to Priſon till he obeys it. 27 H. 8. 15. 
Bacon in Q. 5 

E * before which, Chancery found ſome Difficulty in inforcing its Decrees; and for ſome Time 
after was controuled by the Common Law Courts. Vide 4 Laßt. 84. 1 Rol. R. 86. 3 Bulſt. 34. 1 Rol. Rep. 
190. Lit. Rep. 166. Lord Egerton impoſed a Fine on Sir Tho. Themilthrep, for not performing his Decree 
concerning Lands of Inheritance, and eſtreated the ſame into the Exchequer ; but he was diſchaged of it; for 
otherwiſe, by a Mean he might bind the Intereſt of the Land, when he had no Power. 4 rf. 84. So 
where the Lands of one Waller were extended by a Proceſs out of Chancery, and he brought his Aſſiſe in 
the Common Pleas, and was relieved. Bid. A Perſon committed to the Feet for not performing a Decree 
made ſubſequent and contrary to a Judgment at Law, was by Haheas Corpus out of the King's Bench admitted 


to Bail, and afterwards diſcharged. C. Zac. 341. 


(%) It has been 4+ Three Things are to be (c) adjudged in a Court of Conſcience ; 
held, that a firſt, All Covins, Frauds and Deceits, for which there is no Re- 


_ _ medy by the ordinary Courſe of Law; 2dly, Accidents, as when a 
not decree a+ Servant, Obligor or Mortgagor, is to pay Money on a certain Day, 


gainſt a Max- and they happen to be robbed in going to pay it, Relief is then to 


—_— _ be had againſt the Forfeiture ; 3dly, Breach of Truſt and Confidence. 


376. And 4 Diſt. 84. 


therefore it | 
has been adjudged, that one Executor could not compel the other to account. 1 Rel. Rep. 263. And that 


one Jointenant could not ſue his Companion. 1 Rel. Abr. 376. And that if an Obligee loſt his Bond, he 
was without Remedy. id. 375, Where the Leſſor entered upon the Leſſee, and ſuſpended his Rent, it 
was held that he had no Remedy in Equity. Lat. 149. So where the Party became remedileſs by his own 
Act, as by paying Money without an Acquittance. 1 Rol. Abr. 374. So where one made a Promiſe for 
valuable Conſideration to make a Leaſe; and it was held that the Party could not ſue on this Promiſe in 
Equity, becauſe he might have an Action on the Caſe. 1bid. 380. But all theſe Reſolutions in the Com- 
mon Law Courts have been long ſince exploded, and the conſtant Practice otherwiſe. Boni Judicis eff 


ampliare Juſtitiam. 

5. A Bill was brought for a Diſcovery againſt an Executor, and 
the Executor preſſed for a Diſmiſſion, becauſe the Plaintiff had the 
Effect of his Suit, viz. a Diſcovery ; but per Cur', as to a Diſmiſ- 
ſion to Law, becauſe the Plaintiff hath a Diſcovery here, when 
this Court can determine the Matter, it ſhall not be a Hand-maid 
to other Courts, nor beget a Suit to be ended elſewhere; and there- 
_— retained the Bill. Mich. 26 Car. 2. Barker and Dee, 2 Chan. 

4, 200, 


6. If 


"Courts. "and\rheir Furiſdiflion, p 131 
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6. If A. ſues in Chihcery: for certain Lands, a (2) en (a) The Prac- 
tice is either to 


ſues in the Common Pleas for the ſame Lands, the Court of Chan- -diſcniſs his Bill, 
cery will grant an Injunction to ſtay his Proceedings in te Common or oblige him 
Pleas till the Matter is heard in Chancery. Cary's Rep. pr. Piana 

7. If a Man has his Election to proceed at Law, or in Equity, 8 
and the Bill is for Land and meſne Profits, he may elect to proceed 
in an Eje&tment at Law for the Poſſeſſion; and in Equity upon the 
Account ; becauſe at Law. he can recover Damages for the meſne 
Profits, from the Time only of the 1 laid in the Declaration. 
1 Vern. 105. . 2201: 

8, Equity will not alk a Penalty to be Games if the Party. 
will perform that for the mmm of which A en p s 
given. 2 Chan. Ca. 88. 

9. Equity will not aſſiſt a Forfeiture (5). Vide 2 Vern. 127. (5) 4 LP. 2 
When a Parſon brings: a Bill for Tithes, he muſt Ware; the F 0 e oY 
ture. I Vern. 606. | ton, Eg. Ca. 

* 10. The Bill was at the Relation of ſeveral 8 of the * 
Weavers Company, againſt the Defendants and other Bailiffs, War- 
dens and Aſſiſtants of the ſaid Company, ſetting forth their Incor- 
poration fempore H. 2. but that the Freemen being impoſed upon, 
and abuſed, by the governing Part of the Corporation, had a further 
Charter and Rules granted them tempore Car. 1. but that the De- 
fendants had been guilty of many Breaches and Violations of their 
Charters, and had oppreſſed the Freemen, Cc. and mentioned ſome 
Particulars ; and for a Diſcovery of the reſt, and that: they might 
be decreed for the future to obſerve the Charters, and to have an 
Account of. the Revenue of the Corporation which the Defendants 
had miſ-ſpent, Sc. was the End of the Bill; to which the Defen- 
dants demurred; becauſe as to Part of the Bill, it was to ſubject 
them to Proſecutions at Law, and to a Quo Warrant: And as to 
the other Parts, the Plaintiffs had Remedy by Mandamus, Informa- 
tion, or otherwiſe, and not here; and of the ſame Opinion was 
Ld. K. who ſaid it would uſurp too much on the King's Bench; 
and that he never heard of any Precedent for ſuch a Cafe as this, 
and ſo allowed the Demurrer. Mich. 12 5. Attorney General and 
Reynolds & al. | 

* 11. If a Truſtee does, by Fraud and Combination with the 
Ceſtuy que Truſt, endeavour to evade any penal Law, as the Statute 
of Simony, Sc. under Pretence that a Truſt is only cognizable in 
Equity, and that Equity ſhould not aſſiſt a Penalty or Forfeiture, 
yet Chancery will aid remedial Laws, and not ſuffer its own Notions 
to be made uſe of to elude any beneficial Law. Paſc. 1706. Aitor- 
ney General and Hindley. 

* 12. The Plaintiff brought her Bill to have an Account of the 
Real and Perſonal Eſtate of her late Huſband, and to have Satisfac- 
tion thereout for Defe& of Value of her Jointure-Lands, which he 
covenanted to be and to continue of ſuch Value: The Defendants 
inſiſted it was a Matter properly triable at Law, and ſhe ought to 
be ſent there to try it; for if ſhe were damnified, this Court could 
not aſſeſs Damages; but Ld. Chan. ſaid, The Maſter might inquire 
into it well enough ; and therefore ſent it to him to examine and 
report, and ſaid, if he found there were any Difficulties 1 in it, _ 
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could ſend it to be tried afterwards, Mich. 1729. Hedges and 


Everard. 3 
* 13. A Deviſee of Lands being in Poſſeſſion of them, brings a 


Bill to prove the Will, and prays Relief; the Heir brings on the 
Cauſe a requifitionem Def lis, and inſiſts the Bill ought to be diſ- 
miſſed, becauſe no Merit for a voluntary Deviſee, where no Debts 
or Legacies are to be paid, to have a Decree againſt the Heir; but 
the Maſter of the Rolls ſaid, It is the Buſineſs of this Court to quiet 
Poſſeſſions; and gave the Defendant a Year to try the Validity of 
the Will, and then to reſort back to the Court, Hil. 1702. Wood- 
gate and Woodgate. 3 

14. The Plaintiff's Father married Sir James Langham's only 
Daughter, and upon the Marriage Articles were entered into hetween 
the Defendant and the Plaintiff's Father, by which the Defendant 
covenants that he would, within ſix Months after the Marriage, pay 
the Plaintiff's Father 10, ooo l. and that his Executrix ſhould pay 
him 10, oo0 J. within ſix Months after his Death; and the Plain- 
tiff's Father covenanted to make the Wife a Jointure of 1 500 J. but 
no Covenant for making any Settlement upon the Children: The 
Marriage took Effect, and the Defendant paid the 10,0001. and the 
Jointure was made, and both the Plaintiff's Father and Mother be- 
ing dead, and the Defendant being grown very old, and having mar- 
ried a fourth Wife, the Plaintiff, his Grandſon, brought this Bill, 
pretending that the Defendant was grown very weak in his Under- 
ſtanding, and wholly influenced by his Wife, and it was greatly 
feared would ſpend or make away his Eſtate, and not leave where- 
withal to pay the 10,000/, at his Death ; and therefore to have the 
Money paid preſently, the Defendant having an Allowance of the 
Intereſt, or at leaſt that he might give better Security to pay it 
when it became due, was the Bill : The Defendant ſwore by his 
Anſwer, that on the Marriage-Treaty no other Security was inſiſted 
upon but the Covenant ; and that if there was, he would not have 
conſented to it ; and though it was inſiſted upon, that this was like 
the Caſe of Executors, who are every Day compelled to give Secu- 
rity for the Payment of Legacies payable at a future Day ; yet Ld. 
Chan. diſmiſſed the Bill, and ſaid, That to do it here would be to 
alter the Terms of the Agreement ; and that though this Court had 
Authority to compel Executors to give Security, yet it was becauſe 
they were conſidered as Truſtees for the Legatees, and no Agreement 
one way or other. Hil. 1698. Earl of Warrington and Sir James 
Langham. But upon an Appeal to the Houſe of Lords, the Matter 
was compromiſed. 

* 15. The Plaintiff having recovered Judgment againſt J. S. (but 
no Writ of Execution ſued out) ſuppoſing ſome particular Effects 
of J. S. s to be in the Defendant's Hands, brought a Bill to diſcover 
them, in order to ſubject them to his Judgment. The Defendant 
demurs, becauſe there is no Equity to compel ſuch a Diſcovery, and 
no ſuch Bill would lie againſt the Debtor himſelf, much leſs againſt 
a third Perſon. Ld. K. ſeemed to agree it would not lie againſt the 
Debtor himſelf, nor to have a general Diſcovery from a third Per- 
ſon, but only for particular Things, as this Bill was; and over-ruled 
the Demurrer. Mich. 1705. Taylor and Hill, Vide Bills of Diſ- 
covery, Title Bill. 


16. The 
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14. The Court of Cbancery may, by a Bill in Equity, ſet aſide . 
LON Patent obtained by F rand. Attorney General verſus emma, 
1 ern. 277. ad 034 75 

17. If a Conveyance. be ming indirectly, 12 it be by Decd 
and Fine, yet a Court of Equity can relieve ft it: Refolyed, 
Mich. 1693. Woodhouſe and Brayfield, 2 Vern. 30% | 

* 18. A Bill was brought to have a Will ſet 1 bein obtained 4 
by Fraud and Circumvention; and Ld. Chan. was clear of Opinion, x 
that a Will may in Equity be ſet aſide for Fraud or. Circumvention. 
Mich, 1700. Welby and Thornagh.. 

-* 19. But it has ſince been 8 in the Houſe of one that 
a Will: of a Real Eſtate. could not be ſet aſide; i in a Court of Equity 
for Fraud or Impoſition, but ph firſt: be tried at Law on deviſavis 
wel non, being Matter proper for a 2 to Wqpire into. 74; . , 5 
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(©) Concerning the Sabin of Chancery e, eee 4 


An Foreign Parts. L 73207? Lindo n. Goes. 425 zei — — +7 
org 0097 £5. Set 29g 


* F thete are tw Jointenants of Landi Which lie in Teladu, and — r C; Len 8727 cer ll rf 
one of 7 prefers a Bill, for an. Account of, the Profits, and r cem, ene, 
os a Partition of the Lands, tlie Bill, will be good as to tlie Profits #7, or if <7 C4 
which are in the Perſonalty, but not ſo as to the Partition, Mich * _ bY ö 
is in the Realty; for a Commiſſion to make Partition cannot Tn ee eee ee, 
awarded into treland. Hil. 0 wy 2. men. and Pettus, Shove HT, ee. of the 
2 Chan. Ca. 214. | os * ge. at oe C19 ler _ 1 
2. A. obtains an Annuity or Retn-Chaine; hanged on certain 1077 on len, u, £42 M 
Lands of 'B.'s in Treland;' B. ſuggeſting. ſome, fraudulent Practice „ , 4 / 
here in London, in obtaining it, exhibited his Bill againſt A. being — Aut Ae, | 
here to be relieved ; A. pleaded to the Juriſdiction of the Court, the eu, pro} eee. Lec -— © 
Land lying in Ireland; but the Plea was over- ruled, and he was or- #264 e ee, eee, Gel,” . 
dered to pay Coſts for endeavouring to ouſt the Court of its Juriſ- Fre Corge cen, Aue 14. ona 
diction: Per Nottingham C. Mich, 1682. Earl: of, Arglaſſe and r e, Docs v4 
Muſchamp, 1 Vern. 97.---Jbid. 13 5, S. C. and the former Refolition Fo - 
Armed by North Ld. K. upon a Rehearing, who|ſaid, That the Ob- 7 !!! opal 
jection, that the Court could not ſequeſter the Lands in Ireland. d , ff. e ere ö 
little Weight, for that it did not appear but that the Defendant: bad 74 all, He . 2 ont 
other Lands in England, whichiwould be ſubject to à Sequetration.. eee, ore M. A 
3. So where a Bill was exhibited againſt A. to anſwer a Contract 2 Won 2 AJ 
made of Lands that lay in Treland ; and ; though | the Lands lay wo hho en, = Was 1 frac e / 
Ireland, and the Title was unger the Act of Settlement there; yet 1 — 2 Le. . 
ze ore e. 444 6 
a Ne. exedt Regnum was granted, and Proceſs: againſt; him to 8 z s og 5 A 
A. 


+: 


and when he afterwards went into Ireland without anſwering, . he ge e. g. ; 

was ſent for by ſpecial Order from the King, and made to apſwer“ 7. if 5; Teer 310 Tome my 

the Contempts, and to abide the Juſtice of. the Court, Haber. and Si TEL I; #0 2 
WA £, 1g OC ft 


* cited by Ld. Chan. 1 Kern: . 00 eee. Ne 4 e cher, onl 


. If a Truſtee lives in England, the Chancery bem may Fa +4 2 gere. n — af 
4 4 1 . 
jected, Arft, That in this Caſe. there had been two Judgments in the ,7,; ee 1 # 
Courts of Law in Jreland, and three Bills in Equity; 2dly, That th he ,; e, 2 
e 

to keep him from his Concerns to attend this Suit; 3%, That the 925 775 * Ae. mo WV 
Caſe ariſes upon Facts Ro triable in Ireland, viz, Whether“ 

e Hebe, . un, hh Au. ve Vp es 98 fe o, OL Sate, 

ereus wi . Cod burns ce? e fer mage Py ps 3 


. Truſt, though the Lands lie i in Ireland; although it was ob- Ave ME) . if of 7 = 1 
Truſtee came here occaſionally, and that it would be n 
eg. Mm , e Car Vie bro 
D. Se 4hs Gove 755 P cue, 26 Gag 144 © 
Ay Hart nm belt eg fe Cad? For 7 4 ie fea? 1 of abe, 
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134 Courts and their Juri ſdictiun. 
fu one Truff were the ſame Perſon who died in Rebellion, which 
. 442 920 before in Ireland, and found againft the Plaintiff; 
4thly, That this Caſe depends on the Conſtruction of the Act of Set- 
tlement in Treland. But theſe Objections were over-ruled, the Proof 
being full as to the Identity of the Perfon; two Chief Juſtices conour 
with Ld. Chan. that the Jadges here were proper wo 1097 Rn the. 
Iriſh Laws. Mich. 1686. Earl of Kildare and Sir Morrice Euftace 
and Fitzgerald, 1 Fern. 419. Wh: © OH Dit DUaTs. 1 
5. The Bill was, that the Defendant might redeem a Mortgage 
of the Iſland of Sarke, or be foreeloſed; the Defendant pleaded to 
the Juriſdiction of the Court, that the Iſland was Part of the Dutchy 
of Normandy, and had Laws of their own, and were under the ſu- 
riſdiction of the Courts of Guernſey; but the Plea was over-ruled, 
becauſe the Mortgage was of the whole Wand, and for that the De- 
fendant was ſerved here; for Ægquitas agit in Perfonam. Paye. 170 5. 
Toller and Carteret, 1 Vern. 494. vide 1 Chan. Ca. 221. where it is 
| ſaid by Serj. Maynard, that Court could not by Decree bind the Ie 
* Dat ,n of Man, it being out of the Power of any Sheff). 
— in Council from a Decree in the „e Man. Fide the Cale off Criſtian and Corren, Eg. Ca. 
Part 2. , 


— ; - nM 2 


(D) Concerning the Purisdiction of the Court 
ok Equity in the Exchequer, and how it 
interferes with Chancery. | es Sor 


1. IF a Cauſe has been heard in the Exchequer, and two ſeveral 
Trials directed, viz. Will or no Will, and in both a Verdict is 
for the Plaintiff ; and yet the Court diſmiſſeth the Bill, but without 
Prejudice in Law or Equity; the Plaintiff by an original Bill in 
Chancery may have Relief for thoſe Matters. 1 Chan. Ca. 155. 
2. A Bill was exhibited in Chancery concerning Tithes and Bounds 
of a Pariſh, which proceeded to Anſwer and Replication; then the 
Plaintiff exhibited another Bill in the Exchequer, and his Witneſſes 
were examined, and now proceeds again in Chancery, and replies; 
the Defendant pleaded the Proceedings and Examination in the Ex- 
chequer, and ruled good, as to the Examination of the fame Mat- 
ters, which being examined to there, were not to be examined in 
Chancery. 111 233. | in 
And Id. K. 3. A Mortgagee brought a Bill in the Exchequer to forecloſe ; 
883 the Mortgagor exhibited a Bill in Chancery to tedeem, to which the 
deny juſtice to Mortgagee pleaded the former Bill depending in the Exchequer, and 
none, ana the Plea was over-ruled, with Coſts; though it was urged, that if 
2 Liberty to the Deputy Remembrancer ſhould take the Account one Way, and 
commence his a Maſter here ſhould take it another, it would breed Confuſion ; and 
ons in what that if this Court ſhould be of Opinion, that there ought to be no 
thinks fit; and Redemption, and the Exchequer ſhould decree a Redemption, the 
that 33 Juriſdictions would claſh : But per North Ld. K. the Exchequer, 
et Court of though an ancient Court of Equity, yet is but a private Court, and 
Equity, and its Juriſdiction properly was only for getting in the King's Revenue, 
3 for the King's Officers, and they ought to keep within their 
that in any proper Bounds ; and if there ſhould happen any of the Inconvenien- 
2 if the Cles mentioned, there are ſeveral Precedents, that Injunctions have 
exhib a Sone to the Exchequer in ſuch Cafes. Hil. 168 3. Earl of New- 
Bill to redeem Voxrgh and Wren, 1 Pern, 220. 8 1 


in the Exche- 
e. Be the Defendant there ſhould be at Liberty to exhibit a Bill to forecloſe in this Court. Bid. 221; 


*4. A 
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* 4. A Decree was obtained i in the Exchequer againſt two of 'the 
Inhabitdate of Bridzenorth, to eſtabliſh a Cuſtom for all the Inha- 
bitants there to 5 at the King's Mü; and this Decree was had 
without any Trial, and — affirmed in the Hoſe of Peers 
and now this Bill was brought in Chancery by other Inhabitants of 
Bridgexorth, to prevent Multiplicity of Suits, and to examine Wit 
neſſes in perpetuam rei Memoriam, and to diſcover Evidences in the 
Defendant's Hands ; and in the Bill they deny that there is any ſuch 
Cuſtom for Grinding, &c. and alledge, that the former Decree. in 


the Exchequer was obtained by Collufion, and that the Defendants 


would not bring any Actions at Law, till the Plaintiff's Witneſſes 
were dead; and they likewiſe pray a Diſcovery, whether the Inha- 


bitants in new 'Foandations, as well as old, are obliged to grind at 


the King's Mills. To this Bill the Defendants pleaded 'the former 
Decree in the Exchequer, and Aﬀirmance in the Houſe of Peers in 
Bar, and alſo demurred to the Bill, but had not, as was affirmed, 
denied the Collufion charged by the Bill: And the Court held, that 
the Tenor of the Bill was directly to queſtion the Juſtice of the for- 
mer Decree, and that the Charge of Colluſion need not be anſwer- 
ed, being only inſerted to give the Court Juriſdiction; and if there 
was any Redreſs, it muſt be by Application to the Houſe of Peers. 
Mich. 1699. Yay & al and Braine. 

5. The Plaintiffs, as Aſſignees under a Statute of Bankruptcy, 
pray an Account of the Eſtate of Hind the Bankrapt, ſeiſed by the 
Defendants on Pretence of Debts owing to the King, by Virtue of 
ſeveral Extents ſued out for that Purpoſe, viz. one original Extent 
for the King, and two other Extents in Aid by the Defendants, who 
were Farmers of the Exciſe ; it being objected, that this Matter was 
properly cognizable in the Court of Exchequer, which was the King's 
Court of Revenue; and that this Court would not examine what was 
the Quantum of the Debt due to the King, or how far the Extents 
were neceſſary: The Ld. K. allowed the Objection, and diſmiſſed 
the Bill ; and as to the Precedents which had been produced, where 
this Court had held Plea in like Caſes, he ſaid they did not come up 


to this Caſe ; for in the Caſe of Capel and Brewer (a), the Defen- (s) 1 Vert. 
dant, who ſued the Extent in Aid, confeſſed by Anſwer he had ſuf- 469. 


ficient of his own Eſtate to pay the King's Debt; and in the Caſe 
of Cholmly and Sturt, it appeared to be a fraudulent Contrivance by 
an Extent in Aid, to gain a Preference to a Debt of an inferior Na- 
ture. Paſc. 170 1. Brown and Trant, 2 Vern, 426. 


(E) How far Chancery will exert a Juril⸗ 
diction in Matters cognizable in inkerioz 
Courts, as the Eccleſiaſtical Courts, Unt- 
berfity-Courts, Cheſter, Durham, &cc. | 


JF 4 A. and B. are made Executors, and both prove the Will, but 
only acts as Executor, and dies, leaving his Wife Executtix, 
and a Login ſues B. in the Spiritoal Court, 5 being liable there by 
his Joining in the Probate of the Will; yet per Ld. K. the Judg- 
ments of the Eccleſiaſtical Courts are as well ſubject to the * 
0 


Curt andi beir Juroſdi Tied 


2 Vent. 362, 
S. P. 


of this Court as the Judgments / at Law; and he inclined-1 to give 
Relief im this Caſe; the Party being without Remedy by Appeal ; 
for the Delegates are to judge according to the —— Laws: 
Poſe. 23 Cart 2. Vanbrough and Cock, 1 Chan. Ca. 200o0w;. 
2. i an Infant Legatee ſueth in the Ecclefiaſtical Court, 1 af. 
terwards in Chancery, the Suit depending in the Eccleſiaſtical Court 
cannot be pleaded in Bar; for there is no ſuch Security for the In- 
fant's Advintagt: as here, eſpecially! as to Intereſt! and! bringing in 
an Account. Hil. 33 Car. 2. Howel and HMaldron, 2 Chun. Cu. 8 5. 

A Bill was brought to have Diſtribution of an Inteſtate's Eſtate, 
according to the Statute 22 Car. 2. to which the Defendant pleaded, 
that the Ordinary is made Judge, and appointed to take Security, 
and that the Plaintiff ought not to ſue here; but Ld. Chan. over- 
ruled the Plea. Paſc. 34 Caren. Pamplin and Green, id. gp. 
4. The Widow in the Spiritual Court ſet up a Procurator for her 
Children, the Infants, and gets her Account paſſed there, and each 
Child's Proportion aſcertained there, and Diſtsibution decreed; and 
on giving new Security, got the old Security! diſcharged; but the 
Court, without Regard to the Proceedings in the Spiritual Court, 
decreed an Account ef the wile: * | Ter 1688. Byfell and 
Axtell," 2 fem, ©: mini! Bir 

If there be Fraud in en a Will relating only to a Per- 
ſonal. Eſtate, let the Fraud be ever ſo apparent; yet it is not exami- 
nable in Changery after the Will is proved in the Spiritual Court, 
and ſo long as that Probate i in eon Heer and Moſſe, 
Bid. 8. 0 

6. A Will of a Perſonal Eflate obtained by Fraud, "nd by getting 

the Party to ſwear, that it ſhould. not be revoked ; yetrafter Pro- 
bate in the Spiritual Court is not to be controyerted in Equity; but 
if a Party claiming u 1der ſuch Will comes for — Aid into Equity, 
he ſhall not have it. Nelſon and Oldfield; 14:0 y rte 
7. If the, Plaintiff exhibts his Bill to be —.— touching ſome 
Lands in Cornwall, and the Defendant, being Head of Exeter Col- 
lege-in Oxford, pleads the Privilege of the Univerſity of Oyford, and 


that he ought. to be. ſued in the Vice-Chaneellor's Court in Oxford 
only, his Plea will be over- ruled; for Matters of Frechold arę ex- 


cepted out of their Charter; ànd their Court can, at beſt, have but 
a lame Juriſdiction as to Lands in ne. Hl. 30 Car. 2. Ste- 
phens and Dr. Berry, 1 Vern. 212 

8. The Plaintiff: ſets forth in his Bill a Gontract under Seal with 
the Defendant, for making a Leaſe of certain Lands in Middleſex, 
and prays an Execution of the Agreement ; to which the Defendant 
pleaded, that he was: Head of a College ih Oxford, and ſets forth 
the Charters of, &c. impowering the Univerſity to inquire and pro- 
cecd in all Pleas and Quarrels in Law and Equity, Cc. and _Cton- 
cluded: to the Juriſdiction off the Court; but the Plek was over- 
ruled; fir ft, Becauſe the Charter opght properly to be extended to 
Matters at Common Law only, or to Proceedings in Equity which 
might ariſe in ſuch Caſes, and not to mere Matters of Equity, 


which are originally ſuch, as to execute Agreements in Shebie: 
 2dly, Conuzance of Pleas is never to be allowed, unleſs the infetior 


Juriſdiction" can give Remedy 3 here they can. only excommunicate 
8 2 142 1 80 0 
n | 1 il LL, or 
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deviſed over the Surplus and Reſidue to his Brother's Children; on a a reg, bie 18 Serrre 
Bill brought by the Widow it was decreed at the Rolls, that by th Be” 1d 4 

f | the u e, be, en Viet boy e 
Cuſtom ol London (he ſhould have her Widow's Chamber, and one / RS as hw) 
intire Moiety of the Perſonal Eſtate, after Debts paid, as well of the feet fee, 1146110 eee 
Leaſe and Books which were ſpecifically deviſed away, as of all the ct HH She SO! "XC A. Ry £/ L711 OOH 
Reſt and Reſidue of his Eſtate, by the Cuſtom of the City of Lon- Ae, 4+ 1 Corengge 2000 my 


don, and ſhould have the Benefit of the other Moiety for Life, by ,,.. 4, ;-:--//:-: of foes geile, 


the Will; and decreed an Account accordingly ; which Decree was ... - 555 - 
confirmed upon an Appeal to the Lords Commiſſioners. Mich. 168 WIEN WER. CIO ee | TE 
1 I „ IC . 4 « | In f 
: 9 Sia E334 007 S eue. ho 1 Ht 


Webb and Webb, 2 Vern, 110. my c , 
EE, a 
3. J. M. a Freeman of London, on a Treaty of Marriage with Prec. is tte 94 wa FG 
Cl 1's (AX F4- rr ä 


M. P. a Widow, who had a conſiderable Fortune and ſeveral Chil- 325.8. C. p 

dren, agrees that he ſhould have only 600/. of her Fortune, and the oo 

Reſidue to be ſettled for her ſeparate Uſe, and after her Death, for $ t s. ©. "4 

the Benefit of her Children ; and accordingly an Indenture was pre- iden Verdi 

pared and executed before Marriage, whereby ſhe, with his Aſcht bw PE” | 

aſſigns over her Fortune to Truſtees, in Truſt, that ſhe ſhould Mie Poke Enr1tth J25 

ceive the Profits of it for her own ſeparate Uſe during her Life, and IE 

after her Death, that the ſame ſhould go and be divided equally 

amongſt her Children; and F. V. in Conſideration of the intended 

Marriage and: Marriage-Portion of 600. makes a Settlement on her, e 7%. eee, eee 

and at the End of the Deed covenants, that if the ſaid M. P. ſhould * : : | 

ſurvive him, then his Executors ſhould pay and deliver to the ſaid 5 we _ 

M. P. 6001. out of his Perſonal Eſtate : The Marriage takes Effect. 
AM. dies without Iſſue; and it was infiſted upon, that the Widow ?/*% ee, /-4.5 2: — — 

was intitled to this 600 J. in the firſt Place, purſuant to the Marriage- + 5 7710 

Agreement, and to a full Moiety of the Perſonal Eſtate, as his Wiz S e lures XS 5 

dow, by the Cuſtom of London; but the Maſter of the Rolls held. © ropnouts , du. Frere der 

that the Agreement mentioning him a Citizen of London, ſhews that „. Sie uu. abet mee c 

the 2 _ 1 in View at that Time, and that this Com- g 5 c: /0: Hhe dle, Viet 

pounding for 600/. in all Events, exempted her out of the Reaſon 4" oe” OE 

of the Cuſtom ; and decreed — 4 Hil. 1711. Whithill ad 4 IT ee aa 

Phelps, vide Letter (B) Caſe 7th, 0.9 . ae, mill i, Ae Lula. 
* 4. A Widower and a Widow being about to intermarry, and Gilb. Eg. Pg. Cui, Aorce File ce, of 


having only Perſonal Eſtate, by Articles made „ S. C. cited „ 2 | 
2 y » Dy before Marriage agreed, gon follow . 4 12 3 mr 


3 7 - 
. SOR „ C 7 


that in caſe the Huſband ſurvived, he ſhould have 2000 J. only out of ing Cafe by /;/ che 77 k eee, 


his Wife's Perſonal Eſtate, and the reſt to be at her Diſpoſal, &c. the Name of Me 4 
and in caſe the Wife ſurvived, then ſhe was to have 2000 J. out of ? nd H. aa £ # . 8 
the Huſband's Perſonal Eſtate, without ſaying only, or no more: The 8 8 
Huſband, being a Freeman of London, died, and his Wife brought , eee e, 2 
her Bill for an Account of his Perſonal Eſtate, over and above the : 55 Ale conph : ' the 
20001. and to be let into her cuſtomary Share thereof; but it was e . 
decreed, that the equal Conſtruction of theſe Articles muſt be to ex- r 
clude the Wife from any further Share out of the Eſtate; and though abe 10 bee dur? 
the Words were not ſo full to exclude her; yet the Intent of the c 510 A. iu 
Articles appearing to be a mutual reciprocal Agreement between |. = / of Hhe eee af. 
them for ſettling each other's Claim, ought not to be extended larger 4 8 
on one Side than on the other; and therefore the Wife muſt have 
only the 20004. Decreed Mich. 1714. Pott and Lee. 

5. On a Treaty of Marriage between the Defendant and her late Gilb, Eg. Rep. 
Huſband, Edmund Waterſon, deceaſed, Indentures of Leaſe and 30 AA „U cere1hhrav0rt 
Releaſe, by way of Settlement, were executed; whereby, in Con- and Decree do 5 ',7,,//;, 0: 4d. 


firmation of the intended Marriage 
and 20001, Marriage- not appear. 955 2 
ge, arriage-Fortion, un he Cie & ig 17/4 ig 
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and by the Cuſtom of London, where the Widow is c 


Lands to the Value of 200 l. per Ann. were limited to the Defen- 
dant for Life, for her Jointure, and in full of all Dower and Title 
of Dower to any Lands, Tenements, or Hereditaments, whereof or 
wherein her ſaid intended Huſband was or ſhould be ſeiſed of any 
Eſtate of Inheritance during the Coverture between them; and in 
the Relcaſe, William Materſon, Father of Edmund, covenanted, that 
in caſe Edmund ſurvived him, that then all bis Real and Perſonal. 
Eſtate, whereof he ſhould die ſciſed or poſſeſſed, ſhould; deſcend: 
and come to Edmund, his Heirs, Executors and: Adminiſtrators : 
The Marriage takes Effect, William Mater ſon dies; whereby ſome. 
Real Eſtate and a confiderable Perſonal Eftate came to Edmund ; 
then Edmund makes his Will, and having no Iflue, deviſes/ 500 J. to 
his Wife, and ſome other Legacies, and deviſes the Reſidue of his, 
Perſonal Eſtate: to be laid out in a Purchaſe, to be ſettled on the 
Plaintiffs, Bonnells, who were his Nephews, and makes the: Plaintiff, 
Atkins, his Executor, and dies; and the Bill, was brought againſt the 
Widow for a Diſcovery and Account of the Perſonal Eſtate, and 
that it might be laid out in a Purchaſe, and ſettled: purſuant to the 
Directions in the Will. The Widow infifted by her Anſwer, that 
her Huſband was a Freeman of London, and that he dying without 
Iſſue, ſhe, as his Widow, was intitled to a Moiety of his Perfonal 
Eſtate, as her cuſtomary Share; and whether ſhe were ſo intitled, or 
not, was the ſingle Queſtion, For the Plaintiffs it was urged, that 
ſhe was not, for that by this Settlement ſhe was provided for already; 
nded with, 
as they call it, ſhe cannot be let in to any other Part of her Huſ- 
band's Perſonal Eſtate ; that this was founded on very good Reaſon, 
that the Wife might not depend for Subſiſtence on the Caſualties: of 
Trade and other Contingencies, whereto the Perſonal Eſtate; might 
be liable; and therefore, ſince ſhe had in alli Events ſecured! herſelf 
of a Proviſion, and taken out ſo much from the Huſband's Power 
of diſpoſing of, ſhe ought to reſt ſatisfied with that Proviſion ; that 
if this had not been intended in full of her cuſtomary Part, there 
would have been negative Words, or ſome Proviſo in the Settlement, 
that it ſhould not extend to exclude her of her cuſtomary Share; 
that the Perſonal Share was under Conſideration, as appears: by the 
Covenant concerning the Diſpoſition of it, in caſe the Huſband ſur- 
vived his Father; and therefore the Proviſion being general, muſt be 
intended to be compleat, and to exelude her from any other; and 


on this Side were cited ſeveral Caſes, wherein a Compoſition with 


the Wife has been held a Bar of her cuſtomary Share. On the other 
Side it was argued, that ſhe ought not, by this Settlement, 'to be 
excluded from her cuſtomary Part; that if no Settlement had been 
made, ſhe would, on her Marriage, have been intitled to her Dower 
at Common Law, out of the Real Eſtate, and to her cuſtamary 
Share out of the Perſonal Eſtate; that this Jointure came only in 
lieu of Dower of the Real Eſtate, and that by the Act of Parliament 
27 H. 8. and therefore could be no Recompence for her cuſtomary 
Share of the Perſonal Eſtate; that ſhe was intitled to one by the 


Common Law, and to the other by the Cuſtom ; and a Recompence 


provided for one of them only, could be no Recompence for the 
other, which ſhe claimed by a diſtin& independent Title ; that there 


being no negative Words in the Deed, made it the ſtronger ; that 


they 


een 


les 6. M.A a. th. _—_ — = _ 
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they. did not intend to exclude her of her cuſtomary Share ; and / A / lee, 
therefore: it was tied. up barely in Bar of her Dower and Title of „ „ , ee, Ae. gare, 
Dower; and ſuppoſe: by the Settlement there had been a Provifion _ Lena Slot of of a. 
for her. out of the Perſonal Eſtate only, and that had been expreſſea OOO: 7 
to be in full of her Share of the Perſonal Eſtate, would that have rea, coll en He ice, | 
excluded her from her Dower of the Real-Eſtate ? no more ought 4+ . 4 Pre a, 
this Jointure, which goes only in Bar of her Dower of the Real v e Lot ue off 
Eſtate, be conſtrued to exclude her from her cuſtomary Share of the n 
Perſonal Eſtate; and the Entries in the City Books mult be intended - 75 e, cel 
where the Compoſition (as they call ĩt) was only out of the Perſonal © - 58 Met ere 
Eſtate; and as to the Caſes which have been in this Court, they are 9, cue 2 © th oo 4 
all to this Purpoſe. Ld. Chan, ſaid, He thought the Reaſon of the ,,., A: & bee 
22 ſtrong for the Defendant, but that this Point might be | 

1 in a proper Way, deſired to have the Cuſtom certified, we- „ — 
ther ſuch 4 before Marriage being limited to be only in Bar of n ce > 3 
her Dower, ſhould preclude her likewiſe of her cuſtomary Share z = be 9 7 OO 
afterwards the Cuſtom was certified to be, That where a Freeman, me 4 ee. mee 8 
before Marriage, males a Settlement on his intended Wife, and the g. fe 100%) cormprounsd role 
fame is thereby declared to be in full Lieu and Bar of her Share of his . . — an, a 
Per ſonal Eftate, that ſhe: is thereby barred to claim any of his Perſo- 12 + Fas al aa 

nal Eftate, after his Death; but if the ſame were expreſſed to be in e — —Z 

Bar only of Dower, or Thirds of Landi, Tenements and Heredita- eu, er. fle ute 77, 

ments, they ſaid the ſame had never been in Controverſy in this Court, ,, ee e eee ee, ot 

nor had they any Cuſtom concerning it. It was afterwards decreed to . Sone ts thet eget bit e 

be no Bar of the cuſtomary Share. Paſc. 2 Geo. 1. Atkins and > 0 . 

Waterſon. .. | 4 | eva olerterd SHIXE u wee” | 
6. In this Caſe the Cuſtom of London was certified to be, that if Sele# Ca. i Ale, cove N. 4 

a Woman, before her Marriage with a Freeman, accepts a Settlement — * mg PAT TE. 

out of his Perſonal: Eftate, without any Notice taken of the Cuſtom, but noDecree. , 4.3 ave or Sore 
this bars her of any cuſtomary Share of his Perſonal Eſtate after his? g. _— PR. 

Death, if ſhe ſurvives: But note, this means only, that ſhe cannot 8 8 | k 

fingly and merely, by Virtue of the Cuſtom, claim any other Part ; determined on Lic ele prot | 
not that ſhe is thereby debarred from the Benefit of any Gift or De- . fe a mee, wken- 

viſe be thinks fit to make her. Trin, 1727. Lewen and Luc. = ws in ths le. cue. , 
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Share, what ſhalt go out of it, and how ge 
it ſhall be diſtributed. | Joon prove? 


1. A Citizen of London deviſed 700 J. for Mourning; and the „ , 2.7, and act A 
| \ Queſtion was, whether it ſhould come out of the whole - WY”; 4 ag 9 
Eſtate, or only out of the legatory Part; for it was inſiſted, that if Ald :5r1e 186 He by 5 
there had been no Directions by the Will, or if the Will had only 
directed, that the Expences of the Funeral ſhall not exceed ſuch a 
Sum, then the Deduction muſt have been out of the whole Eſtate: 
But per Cur, Mourning deviſed by the Will muſt come out of the 
legatory Part, and not leflen the Orphanage or wuſtomary Share. 
Mich. 1691. Deakins and Buckley, 2 Vern. 240. 
2. If a Freeman of London dies. inteſtate, leaving a Wife and 
Children, one, Third of his Perſonal Eſtate, and the Widow's Cham- 
ber, muſt go to the Wife, and one other Third to the Children, and 
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Cuſtoms of London and York. | 


the dead Man's Third muſt go according to the Statute of Diſtribu- 
tions, vis, two Thirds to the Children, and the other Third to the 
Wife, and that this dead Man's Third was not at all under the Con- 
troul of the Cuſtom ; agreed on as an undoubted Rule. Trin. 1718. 
Walſam and Skinner, 2 Vern. 5 59, 8. 3 

3. If a Freeman of London deviſes Legacies more than the lega- 
tory Share comes to, the Legatees ſhall abate in Proportion ; and if 
a Legacy be given to a Child, though this ſhall go out of the lega- 
tory Part, and cannot go in Part of Orphanage ; yet if the legatory 
Part is not ſufficient, the Legatee muſt abate in Proportion. Vide 
2 Vern. 754. Ibid. 111. 

4. A Citizen of London being poſſeſſed of a Perſonal Eſtate to the 
Value of 18,0007. and having made a competent Jointure to his 
Wife on his Marriage, it was agreed, that he might diſpoſe of two 
Thirds of his Perſonal Eſtate by his Will, vi. one third Part, which 
would have belonged to his Wife, had he not made a Settlement on 
his Marriage in lien thereof, by which Means her cuſtomary Part 
comes to be at his Diſpoſal ; and one other third Part, which is the 
legatory Part, which every Citizen may diſpoſe of by his Will; and 
having two Sons and two Daughters, he makes his Will, and by it 
deviſes two Thirds of his whole Eſtate to his Daughters, and one 
Third to his Sons ; hereupon the Chamber of London would have 
diſtributed his Eſtate in this Manner; irt, To make an equal Di- 
viſion of the cuſtomary Part, viz. of 6000 J. amongſt all the four 
Children, which was 1 500 J. a-piece, and then allot two Thirds of 
the Reſidue to the Daughters, and one Third to the Sons; ſo that 
by this Diviſion each Daughter ſhould have only 5500/. and each 
Brother ſhould have 3500/. But Ld. Chan. declared, that the In- 
tent of the Teſtator did to him plainly appear to be, that his Daugh- 
ters ſhould have two intire Thirds of his whole Eſtate, which is 
6000 l. a-piece ; and it was decreed accordingly. Paſc. 1681. Love 
and „I Vern, 6. 

* 5. In this Caſe it was held, that where a Freeman of London 
made his Will, and deviſed Legacies to his Children more than their 
Orphanage Part would amount unto, without taking any Notice 
whatſoever of the Cuſtom, that theſe Legacies ſhall be a Satisfaction 
of their Orphanage Shares, to which they were intitled by the Cu- 
ſtom in the Nature of a Debt, and that the Legacies ſhall not come 
out of the Teſtamentary or dead Man's Part, becauſe it is held in 
this Court, that they ſhall not take both by the Will and the Cuſtom 
too; but where ſuch Legacies are leſs than their Orphanage Shares, 
whether they ſhall be pro tanto in Satisfaction, he was in great 
Doubt, and ſent it to the City to certify ; though he ſeemed rather 


to think they ſhould, in that Caſe, take both, eſpecially if none of 


the Deviſes in the Will were thereby diſappointed. Trin. 1729. at 


the Rolls, Nicholls and Nicholls. 


(G) Concerning the Cuſtoms ok York. 


1. IF a Freeman of London dies in the Province of York, ſeiſed 
and poſſeſſed of a Real and Perſonal Eſtate, the Cuſtom of 
the City of London for the Diſtribution of his Perſonal Eſtate ſhall 
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2 —— 4 a4 / 
feet ä + Joe a. in Boner 2 Ie . 2 dp. 22, F je nfl 5 . 
3 ee, e r. A. makes 4 Deed © of Trait of Lands for Payment of his 2 . 


EO: = 7 75 Livre 0 „ Debts, to take Effect after his Death, and the Words of the 
. 2 70 89 or ww Tor Deed are, Monies owing by him, and a Schedule is annexed Ae. 
frog mr? ,, ALL &. Ae ra to the Deed, wherein Mention is made of 1000 J. to A. and 
er K. eee, oo. owing to B. and then there is this Item, viz. The Sum of 
feu“ ef a Eder 4, Zool. owing to other Perſons ; this A 
„ Ae 2250 4 charge the Lands with bts contracted afterwards, though they 
Art Al, 25 „ exceed not the Sum mentioned in the Schedule. Decreed Hil. 1681. 

A . Purefoy and Purefoy, 1 Vern. 28. 
ode be yy fel 2 2. A. had a Demand of 500 l. againſt B. and had run it up to 
3 ee Li. Fhe + Fa er 27001. and obtained a Decree for it in Chancery, from which B. 
Give He h iS Fc. appealed to the Houſe of Lords, where the Degree was affirmed : It 
4 was obſerved, that B. at the pronouncing this Decree in the Houſe 
| . far augen, Lords, fell down in a Swoon, and within a Week afterwards 
Ge,, ba 77 He C807 died, as as ſuppoſed, of Grief ; * he firſt got a Petition anſwered, 
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Payment of his Debts3' and: Ld, Ky flid) That this could hot be ih- 
tended a. Proviſton for Demand, Mhich he denied upoh Oatlig 
and in which he died a Martyr; however at 6 — that 
after all Debti upon ſimple Contract were paid, 1 mould come in 
and be pad his Bebe, hei could find Il. 1082. Nauen 
res rt 1 Vern. Id 42. TU 43 118 ed and ſaid to be ad- 
jodged by Ldl K. North ndt to, he within the: Incenk/ob:ihe _— 
ſioh for Payment of the/Teſtator's Debt 
z. A Man deviſed his Lands for the Payment . his-cult Debts; 
the Teſtator, whilſt a Student at Cmnbrge, (but of Age) had by 
Surpriſe: beer! prevailed upon to give a Covenant for Payment of a 
Portion t& his Siſter; but he afterwards: cunteſted this Debt; and 
though he was decretd to levy a Fine t6 ſubſect Lands for the 
ment of it, yet be tefuſed ſo to do: Per du, Thb being a: juſt 
Debt, ſhall be paid, theugh perhaps not within the 5 of the 
Prouiſion. Decreed Hit, 2680, 47 Lond! „e and Lady Gut; 1 Vers. 
MI. en n 15:18 00 H pit 
3 Ione Will or Ded foubject hiv/Laids-ev. the Payantnt 6f 
his Debts, Debts — the Statute of Limitations: ſhill be paid; 
for they are Debts in 5 ity; and the Duty remains; dhe Nau 
— not extinguiſed chat, though it hach takef away tlie . n 
1 Sal. 154. 2 Vern. 141, 8. P. decteed t 
5. A Man borrows 4 Sum of Money on the 


for Inſurande of the Ship in a Voyage ſhe was then abdut/to make; 
that he wbuld-repay-it 3-tbut-there as no Covenant for Repayment 
of the Principal Money itſelf; the Mortgagee inſures the Ship, and 
the Mortgagor him that Mont y'y then the Ship proceeds on 
her Voy and returns home; and Feng ufter wards to go out on 
another Vo page, dhe Mortgage treated with a Perſon concerning the 
Inſurande, but could not agree for the Rate, and thereupon the Ship 
went out and ab Joſt in the Voyage ; and now between the Mort- 
gagee and the Exeemors'bf the Mo gor, the Queſtion was, whe- 
ther the Mortgage ſhould tome in Jor his Money as 4 
Creditor by ſimple Oontraet; and it was argued that ht ought not; 
becauſe there was no Covenant for Payment of the Mortgage - Mo- 


ney, ſo that he muſt be ſuppoſed 'tb [reſt himſelf on the Ship only 


for his Security, and that being loſt, ſo''is' his Money too; but on 
the other Side it was urged,” that if he Bad taken no Security at all 
for his Money, he had then, without Queſtion; been /a Creditor by 
ſimple Contract; and farely the taking Security ought: not to put 
him in a werfe Condition, »eſpecially: now that the Security being laſt 
and gohe, hib Debt reſts wholly on the fimple Contract; and of the 
ſame Opinion Was Ld. Chan. Harcourt; an enen Decree 
accordingly- 17r43; : Non and Terrey: ' 791 
6. If a Man feifed in Tail bfeLands, af id * * Term i in 
Truſtees toſ attend the Inheritance; lepies a Fine; and by Deed ſub- 
jects the Lund tb a Debt of 10, but-deelares; that after the Debt 
ary The” Land cholihd wet the old Uſes, and after deviſes the 
Land f ro alt his Debts, the Lands ſhalt be- liable 70 all 
his weed in Fenn Vesreed- Micb. 1682. Turner and C œhτIl 
Hern. 1.00. Bur ti Ne porter makes: 4 Quere, fu it Wings 
was but Henat in 22 "ofthe eee, and. ſo ould voti c,ꝗg » 


2 of Ship] Cb. Ex. Rep: 


and covetlants; that whatever Money the Mong: Poa — . 


Pau. — - 1 
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Credifdr "and Doktor) 


by bis Mill, cunkeft it. he intended le bad ſtiil u Power: of d6ing 1. 
ſadgedi in hint by» redſon: , the Hine! trtwith/lendingi he had derlared, 
th after tl Puyment (of :! the 1000 J. it. Mouiu ga to tbe farmer 
en 1391 15D dn 101 36 i999word 17 Ae beth of Gi M1 na 
(ii *-74-Otthe[Marriage pf the / Plaintiff with-Zdword Eatl bf Far: 
wick, in .1696. .\previous-theretola Settlement Was made! by: rk; 
to the! Uſe at two Truſtees, for, ninety-f\ine: Years, "if : the» FI. and; 
Counteſs: ſhouldiſo long: jointly: live, in Fruſt, out ofithe Rents and 
Profits to pay to the Counteſs; for her ſeparate and Perſonal Uſe, by. 
way of Pin- risney, ger Ann! Quarterly, and ſubject thereto 
that and the /reſt af the Eſtate was to the, Earl for Liſe; Remaimdet 
as to Part ta the Counteſs for Life for her: Jointure ; Reminder of 
che Whole as the ſaid Eſtates ſhould determine, tothe! Uſe of the 
firſt and other Sons of that Marriage ſucceſſivoly in Tail Male, with 
Remainder᷑ ih Fü to the Eatl; the Marriage takes Effect, ind July 
270 15 the Eurli being taken ill makes his Will, whereby he charges, 
as far as he was Able, all his Real Eſtate with! the Payiment., of, his 
Debts, and ſoon after dies, leaving only one Child, Eduard- Henry, 
then Earl uf Martick. Aube Time of his Death there was h Year 
and three Quarters of the Fine money in Acrear,: and he was likewiſe 
indebiẽd to ſeveral õther Perſbns in con ſiderable Sutius of Money; 
which his Perſonal Eſtate would not extend to pay andi ſatisfy; and 
there being no Executor named in the Will, the Lady Elis. Rich, 
. © > ©.» his Siſter, as principal Creditor, took out Adminiſtration to bim, 
woith the Will annexed; and nothing but the Reverſion in Fee of the 
V whole ſettled Eſtate being an his Power to charge with the Payment 
of his Debts; this Reverſion could not be affected or ſold. during the 
Continuance of the Eſtate- Tail / as it was liable to be docked by a 
Recovery by the Tenant in Tail; Eat] Eduard- Henry attained his 
Aye of twenty-one Vears in 19 19. and ſoon after levied a Fine to the 
Vie of himſelf and his Heirs, | and in 172 1. died without Iſſue inte- 
ſtate and: unmarried;ʒ and upon his Death : the | Eſtate deſcended to 
the Defendant zz and the Plaintiff the Counteſs, his Mother, took out 
Letters of Adminiſtration, to the ſaid Earl Egdwerd- Henry; and now 
this Bill was brought by the Counteſs fot a Satisfaction df the ſaid 
Arrears of Pin- money, and by the other Creditors of Earl Edward; 
for a Satisfaction of their Debts ; and in order thereto, for an Ac- 
count of the Real and Perſonal Eſtate of Earl Eduard; and that if 
the Perſonab Eſtate were not ſufficient, that the ſame might be paid 
out of the Real Eſtate, which now, by the Failure of Iſſue Male, 
whs. become Aſſets, according to the Will of Earl Edward It was 
inſiſted unon, for the Defendant, that the Earl and Counteſs living 
together, and no Demand . of theſe Arrears 
of Pin- money, that it in the Natut e of; a Preſent of them to 
the Earl, or a Waiver o them,; aand that at moſt in ſuch Caſes, the 
ö Court never allowed more than à Vear's Arrear; becauſe it was im- 
poſſible, but: that at; the Huſband's Death ſome Arrears muſt be, 
unleſs they were always paid; punctually at the Day,.. and. therefore a 
Year has been always beid to; be as much as ag reaſonable! to allow 
in thoſe Caſes. But in this Caſe the Court allowed the Whole, as 
the Whole were proved ta bai in Arrear; and that between Huſband 
end Wife, vo lived welb together, three. Quarters of a Vear made 
but little Difference. Another, Point inſiſted upon for, the Defendant 
was, that by the Fine levied: by Earl Edward. Henry, the. Rſtate- Tail 


\ 
* was 


Creditor and Debtor. I41 

Was extinguiſhed or conſolidated with the Reverſion or Remainder 
in Fee in him, and that the Plaintiffs Title to demand their Debts 
then attached upon the Eſtate, and cited 1 Salk. 333. Symonds and 
Scudmore ; and therefore, that che Rents and Profits received by Earl 
Edward-Henry, ought to be applied towards a Satisfaction of the 
Plaintiffs Demands ; and by Conſequence that the Plaintiff, the Coun- 
teſs, being Adminiſtratrix to the ſaid Earl, had Aſſets in her own 
Hands for that Purpoſe: But the Court was clear of Opinion, that 
the Rents and Profits received by Earl Edward- Henry of his own 
Eſtate, whereof he was then Owner, ſhould not be applicable for 
that Purpoſe before a Demand made, becauſe till then he did no 
Wrong in receiving the Rents and Profits of his own Eſtate ; and 
ſo it had been decreed lately, in the Caſe of Montague and Bord. in 
this Court. Mich. 1728. Counteſs of Warwick and Edwards. 


(3) The Oꝛder and Manner in which Debts 7 . . — 8. 
ſhall be paid, oz what pꝛetedente one Aln 4/2 7 


of Debt ſhall Have over another in Equity. 2 5 1 ws 3 # 25 2 


I. I” Lands are deviſed to Truſtees for Payment of Debts ; Debts Foy, PIR 

by ſimple Contract, and Debts by Specialty, ſhall be paid in eee, 5 V Fa ola, 
te Fe th ; and though the Truſtees are Creditors to the Teſtator if © = wh 
or Sureties for him, yet they ſhall not be allowed to prefer them- CIOS: Son 
ſelves. 2 Chan. Ca. 54. That all Debts, when the Deviſe is to a . 7 bee. . 22 


Truſtee, ſhall be paid in Average, except thoſe that affect the Land. 5 oh 5» Mute 


Decreed. Vide 1 Vern. 63. < e 8 
2. But if the Lands are deviſed to an (a) Executor, they become Pha 1. * mos lee: 
legal Aſſets, and ſhall be paid in a Courſe of Adminiſtration; and become ce ccc 
according to the Precedency or Superiority at Law. Decreed Mich. 1 fee eee ts He 


1682, Girling and Lee, 1 Vern. 63. 2 Chan, Rep. 262, 8. C. Executor, Re- Yr A 2 [Eno 


ſolved 1 Chan; 
Ca. 248. 1 Noll. Abr. 920. Hob. 265. 2719 9 ci Ape. 


ure.c e cen. O72 * ral? 


3. If one deviſes Lands to his Nephew and his Heirs, whom he fre . 
ET his Executor in Truſt to ſell, for Payment of Debts and Le- 
gacies, the Debts and Legacies ſhall be paid in Average ; for he ha- _ 7 7 - 41 mae cu 62 9 


ving deviſed to him and his Heirs, ſhews that he deſigned, that it fe ee, e bete, ee. 


77 


ſhould go in a Courſe of Deſcent, and he to take as a Truſtee, a. Zr" , , 1k on, 29 , 
2 Vern. 133. But guære whether the Debts ſhould not be preferred; Ae a gef Zu SP 
and vide 1bid. 248. the Caſe of Sir John Bowles cited; where, upon YA lot gt 38 4 
a Truſt for Payment of Debts and Legacies, though it was decreed 
by Ld. K. Bridgman, that they ſhould be paid pars Paſſu, and each & + 4 Kees wes vin Kurt, . 
to bear the Loſs in Average; yet Lord Nottingham reverſed the De- = 8 eee. ae... 


| cree, and ordered the Debts to be firſt paid ; and ſaid, He woul ee, uu e CALC 09 1 


Au nt . 


not let a Man fin in his Grave. Note; This has ſince been the con- 
Aan Practice with reſpect to Debts and Legacies ; but as to Credi- 
tors, they ſhall be all paid in Average, except ſuch whoſe Debts affect 
the Land. Vide 2 Vern. 405. 
4. If on the Eftate of J. S. there are ſeveral Mortgages, Judg- 
* and Statutes; and he likewiſe owes ſeveral Debts by Bond and 
ſimple Contract, and ſome Parts of his Eſtate are wee no leſs 


. : O o , than 5 
e 57 A 2 „ a CS 24 Joupe 3h 7455 5. e. een, 472 Jr OX 1 1 <9 i Free « 7 "LE ” a „ S 
fen ur oe“ Y po 15 a 
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than thrice over; and in this Manner, vig. to A. there is a ſubſe- 
quent Mortgage of Lands, on which B. had a prior Mortgage of + 
Moiety of the Lands contained in Als Mortgage; and alſo of feveral 
other Parcels of Land: C. has a prior Mortgage of the other Moiety 
of the Lands compriſed in A. s Mortgage, and alſo of ſeveral other 
Lands; and J. S. having ſubjected: his Eſtate for the Payment of his 
Debts, it was held by Ld. Chan. that to avoid Confuſion, the ſub- 
ſequent Mortgagees having a Right to redeem, the real Securities 
ſhould be firſt paid, and then the Bonds and fimple Contract Debts 
in Average; although it was urged; that the ſubſequent Mortgages, 
Se. ſhould be paid in Average with the Bond and ſimple Contract 
Creditors, their Securities not affecting the Lands, the legal Eſtate 
being in the firſt Mortgagee. It being likewiſe urged, that a Judg- 
ment Creditor ſhould have Satisfaction before a ſecond Mortgagee, 
(a) An Exe- as at (a) Law, Ld. Chan. thought it reaſonable ; but for the above 


cutor ſhall iſe Reaſons left him to get it at Law, if he could. Decreed Mich. 
egen Judy 1682. Child and Stephens, 1 Hern. 101... 7 1 


ment before a2 | | | . 4 8 | 
prior Statute, becauſe of the Notoriety of it. 4 Co. 59. But if the Statute be extended, whether the Judg- 
ment-Creditor may enter on the Conuſee, quere and wide 2 And, 157. Ar Elix. 7 34, 822. 


Oe | 


5. It was decreed at the Rolls, that Mortgages were to be paid 
in the firſt Place, and then Judgments, and then Recognizances, &c. 
but upon an Appeal to the Houſe of Lords, it was adjudged, that 
Mortgages were not to be preferred to other real Incumbrances; but 
that Mortgages, Judgments, Statutes and Recognizances ſhould take 
place according to their Priority, and as they ſtood in Order of 
Time. Mich. 170 5. Earl of Briſiol & aÞ and Hungerford, 2 Vern. 
24. | 
9 6. If Creditors have joined in a Bill, and obtained a Decree for 
190, S. C. Payment of their Debts out of legal and equitable Aſſets, none of 
them ſhall be permitted to obtain à Preference of the others, by 
obtaining Jecgments againſt the Executors; and per Ld, K.. where 
there are legal and alfo equitable Aﬀets, the Creditors who will take 
their Satisfaction out of the legal Aſſets, ſhall have no Benefit of the 
equitable Aſſets, until the other Creditors, who can only be paid 
out of thoſe Aſſets, have thereout received an equal Proportion of 

their reſpective Debts. Decreed Paſe. 1702. Sheppard and Kent, 
Bid. 435. A e e =, 
7. it wwe Teſtator ſeiſed in Fee enters into a Statute, and deviſes 
a Legacy of 500 J. and the Conuſee takes all the Perfonal Eſtate in 
Execution, ſo that nothing is left to pay the Legacy, Equity will 
decree the Real Eſtate to ſtand charged with the Legacy. 2 Chan. 

Ca. 4. Ibid. 117, S. P. decreed. N | 

8. If there is a Debt owing to the King, Equity will order it to 
be paid out of the Real Eſtate, that other Creditors may have Satiſ- 
faction of their Debts out of the Perſonal Aſſets. 1 Vern. 455. 
9. One died, leaving a Debt by Judgment, and another due by 
Bond, and the Judgment-Creditor being at a good Underſtanding 
with the Heir, levied- his Debt out of the Perſonal Eſtate; and 
Hutchins Ld. Comm. inclined to relieve the Bond-Creditor, and that 
he ſhould ſtand in the Place of the P and charge 
the Land with his Debt; for as the Heir has often the Aſſiſtance of 


a Court of Equity, in having the Perſonal Aſſets applied in Eaſe of 


the 


— 


Creditor and Dehtor. 
the Real Eſtate, it is but reaſonable: that he ſhould: do Equity to 
. others : But the Reporter refers to the Order. 2 Fern. 182. 
10. If one dies indebted by Mortgage and ſimple Contract, and Luca:'s Rep: 
the Executor applies the Perſonal Aſſets in Diſcharge of the Mortgage, 42% 8. ©: 
the ſimple Contract Creditor ſhall ſtand in the Place of the Mortga- ” e 45. 
gee, and though one of them gets judgment of Aſſets cum acciderent, 
yet as their Relief is only in Equity, they ſhall be paid in Average. 
Decreed Mich. 1718. Willfon and Fielding, Ibid. 763. | | 
11. But where H. ſeiſed in Fee, and indebted by Bonds, by Will : n. Rep: Ab wr He cave —— 
gives Legacies to his Children (whom he had otherwiſe provided for J9'» — Lf Conwny auc Frere 
betore) and deviſes his Lands to his eldeſt Son in Tail ; and he being tharincheOilin 15-595 193 LE Lhe)” 
alſo made Executor, he pays the Bonds with the Perſonal Eſtate, of Clifton yer. oy 
ach Eee bruni 4 Bf Cores n 9 * * wm 
the Place of the Bond-Creditors; the Court ſeemed to admit, that if cel Order Ape Ne. we ene 
the Lands had deſcended, the Legatees might have been relieved in u produced, fe fee, ab, 
a a 8 and it appear - 
this Manner; but ſince the Teſtator had deviſed them, it was reſol- ed, that this - i, eee Aboremggr + | 
ved, that they ought to be exempted; for it was as much the Teſta- Caſe was not . = 1, , . L er ff | 
tor's Intention that the Deviſee ſhould have the Land, as the others > yr its.A 5 | 
ſhould have their Legacies; and a ſpecifick Legacy is never broke but adjourned 15 . * 
into in order to make good a pecuniary one; and the Children being = — 3 Harrah 
otherwiſe provided for, are not in the Nature of Creditors. Per Fa 100 Za ee 
Harcourt; Ld. Chan. upon an Appeal from a Decree of the Maſter 678, 681 
of the Rolls, who held, that the Real and Perſonal Eſtate ſhould be 
charged, that both the Debts and Legacies might be paid. Hern 
and Meric, 2 Salk. 416. | 
12. If Lands are deviſed in Truſt, to pay Mortgages in the. firſt 
Place; and then Legacies; and the Truſtee is made Executor, who 
mortgages the Lands to pay other Debts, the laſt Mortgage ſhall be 
paid before the Legacies. I Vern. 69. 
13. The Huſband, in Conſideration of his Wife's joining with 
him in a Fine, and parting with her Jointurc of 40. per Ann. gives 
her Truſtee a Bond to ſettle other Lands of 40 J. per Ann. on the 
Wife for Life, Remainder to the Heirs of her Body; the Huſband 
being indebted in other Bonds dies inteſtate, and the Wife takes Ad- 
miniſtration, and confeſſes Judgment to her Truſtee, on a Bill by 
another Bond-Creditor. Decreed the Wife's Bond, as to herſelf only, 
to be performed before the Plaintiff is paid; but the Children to 
have no Benefit of this Bond preferable to the other Bond-Creditors, 
Cottle and Fripp, 2 Vern. 220. a 
14. If A. purchaſes Lands of B. and mortgages back theſe Lands 
for Part of the Purchaſe- Money, and gives a Note to B. for 200 J. 
the other Part thereof, and A. deviſes theſe Lands to be ſold for Pay- 
ment of his Debts; this 200 J. Note, tho for Part of the Purchaſe- 
Money, ſhall. not be preferred to other Debts, nor be a Charge on 
the Lands in Equity. Mich. 1692. Bond and Kent, Bid. 287. 
15. If a Freeman of Londom gives a voluntary Judgment, payable Pr. i» Chan; 
three Months after his Death, it ſhall be poſtponed to Debts by ſim- 57, 8. C. 
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ple Contract, and to the Widow's cuſtomary Part; but will bind the Comm fad. 
Freeman's legatory Part. Fairbeard and Bowers, 16:9. 202. He 2 
f F at tne ju ga 


ment ſhould be paid before Legacies, if there had been any. 8. C. cited by Lord Talbot in the Caſe of Cray 
and Rook. —Vide Eg. Cz. Ar. Part 2. © 49 * 15 


N 16. A voluntary Bond ſhall not, in a Courſe of Adminiſtration, 
take place of Real Debts, tho' by ſimple Contract, but ſhall, not- 


withſtanding, be paid þefore Legacies. Decreed per Lord Harcourt. 
Jones and Powell. £55 4 
| 17. If 


144 Creditor and Debtor. | 


17. If a Man recovers a Judgment or Sentence in France for Mo- 
ney due to him, the Debt muſt be conſidered here only as a Debt 


due on {imple Contract. 2 Vern. 540. 

13, The Arrears of Rent incurred in the Life-time of the Teſtator, 
thall be paid before Bond-Debts, though reſerved on a Parol Leaſe. 
1 Pern. 490. | : 

19. If J. S. deviſes his Lands for the Payment of Mortgages, 
Judgments and Recognizances that affected the Land, and then other 


(% The Re- Debts, and there is a Recognizance not inrolled (a), it ſhall be taken 


cognizance but as an Obligation, and be paid as a Debt by Specialty. Hil. 1716. 
not being in- 


rolled, is im- Bot homley & al and Lord Fairfax, 2 Vern. 7 50. 


&; and 11 77 2 . . | 
— hs Court may permit the Inrolment of it after the Time 1s elapſed, yet it is done with Caution, that 


I not prejudice any intervening Purchaſer, (to this Purpoſe ſee the Caſe of Fothergil and Kendrick, 2 Vern. 
2 * Statute of Frauds * that Judgments ſhall not, by having Relation to the firſt Day of 
the Term, bind Purchaſers, nor affect the Land, but from the Time of ſigning them in the Margin; but it is 
ſilent as to Recognizances and Pocket Securities, which are more dangerous to Purchaſers, and therefore more 
reaſonable that this Recognizance ſhould not bind but from the Time of the Inrolment: And it may fairly be 
preſumed, that the Debt was otherwiſe ſatisfied or ſecured, when the Recognizance was not inrolled. Per 
Ld. Chan. Cowper, Ibid. 751, in S. C.—1 Will. Rep. 334, S. C. and P. held accordingly. 


20. So where a Recognizance being inrolled by ſpecial Order of 
the Court, after the Time for inrolling of it was elapſed ; and the 
Conuſor betwixt the Date of the Recognizance and the Inrolling of 
it, borrowed Money of FJ. S. upon a Judgment, which was now 
over-reached by the Recognizance ; and the Eſtate of the Conuſor 
being in Mortgage prior to the Recognizance, ſo that neither the 
Recognizance nor the Judgment could reach the Eſtate without the 
Aid of Equity; and the Court inclined to give the Preference to the 
Judgment-Creditor, 2 Vern. 234. vide Thid. 272. That Bond-Dehts 
and Debts aſcertained ſhall be preferred to Debts which only ſound 
in Damages. | | 

* 21. T. S. entered into a Bond, wherein he bound himſelf and his 
Heirs to pay 100/. within fix Months after his Death, and became 
indebted to the Plaintiff Neave in 45 J. by ſimple Contract, and died 

inteſtate, not leaving Perſonal Aſſets ſufficient to pay his Debts; the 
Defendant was his Son and Heir, and had Real Aſſets from him by 
Deſcent of the Value of 100/. and he took out Adminiſtration to his 
Father; and fix Days before the 1007. became due, by the Condition 
of the Bond, agrees with the Obligee to convey the Freehold Lands 
deſcended to him in Satisfaction of the Bond, and the Conveyances 


were drawn and ingrofled accordingly ; but before the Execution of 


them, he gives the Obligee thirty Shillings to have the Conſideration 
of the Deed raſed, and made to be for ſo much Money paid inſtead 
of the Delivery up of the Bond; but no Money was paid, but only 
the Bond delivered up ; Neave the Plaintiff demanding his Debt, he 
inſiſted he had paid the Bond out of the Perſonal Aſſets, and had 
none left to pay him; whereupon he brought this Bill, and the De- 
fendant infiſted, that he being both Heir and Adminiſtrator had a 
Liberty to pay the Debt out of what Aſſets he pleaſed ; that he had 
not paid the Bond out of the Real Aſſets, nor ever intended ſo to do. 
But upon the whole Matter the Court declared the Bond to be well 
paid out of the Real Aſſets, and decreed the Debt and Coſts out of 
the Perſonal Aſſets, Hil. 1695. Neave and Alderton, ; 
22. Upon a ſpecial Report it was adjudged, that in relation to 
other Debts, in Point of Priority of Satisfaction, a Duty decreed 
ſhould take place before Debts on ſimple Contra&t and Bonds, and 
next to Judgments. 1 Vern. 143. Ea 
23. So where an Adminiſtrator paid Money on Specialties, though 
4 without 
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icon Notice" of | hate 


due by (a) Decree} and had fully admi- (a) - Sd Court 
4 of quity can- 
niſtredꝰ the Aſſets; 5 cl he was „ 17 xs (the DONE deotced. ole rv Arp 
2 N 37.1 5 (17 £1 | HALT 903 e&'# itt Executor to 
perform a De- 
cree made againſt the Teftator 2 a Statute e eee by "_ * A « Prokiton granted to the Coun- 
cil of York accordingly. 1 Roll. Abr. 377. An Obligation becoming due after the Death of the Teſtator, 


ſhall be ſatisfied before a Detree in Chancery. Scyll 38. But the Law has been fine$ changed, and Deerees 


are now, held to be equal to Judgments at Law. Jide 2 Vern. 88. and The Bank eke, and u lee 
Eg. Ga. Abr. Fart 2. or which this That oi fully ſetled. : NF 
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F Fo, S. a wn lends the "NE of 1 to B Fe takes 
Security by Mortgage, in Truſt for A. and A. has the Secatity 
10 55 in bis Poſſeſſion, and B. pays the Money to the Scrivener, 
who becomes inſolvent, ſuch Payment will not diſcharge B. for he 
having paid the Money without taking up his Security, is an Evi- 
dence that he truſted the Scrivener' more than A. Decreed on View 
of Precedents. Hen and Coniſby, 1 Chan. Ca. 93. 
2. So if Money is paid to one who uſually received Money bog the 
Obligee, yet if ſuch Receiver has not the Cuſtody of the Bond, Pa 
ment, to him will not be good. Gerrard and Baker, Bid. ga. bl 
* 2, A Man intruſts a ene to put out his Mone) "bod oh takes 
Bond for it, and afterwards delivered the Bond to the bligee, but 
recerved the Intereſt from Time to Time, and afterwards called in 
the Principal; and the Obligot paid the Principal to the Sctivener, 
and took a Note from him to deliver up the Bond (he having it not 
when, the Money was paid in); then the Scrivener writes to the 
Obligee to. ſend him the Bond, which he accordingly does, but takes 
the Scrivener's Note, either to deliver back the Bond, or to pay the 
Money; before the Money paid the Scrivenet breaks, and the'Obli- 
gee for a little Money gets, back the Bond from'the Scrivener' s Clerk, 
and puts it, into Suit ; and this Bill was brought by the Obligor to be 
relieved, and have the Bond delivered up; which was decreed: c- 
cordingly, with, Coſts ; for the Court held; that from the Time the 
Bond came into the Scrivener's Hinds, he was Truftee for the Obfigot 
(the Money being-paid); and it is plain the Obligee trüſted the Scrive- 
ner, not only with putting out his Money, but with the cuſtody of 
his Security. Paſc. 169 1. Abbington and Orme” 0 
The Intereſt-Money of a Mortgage being paid to a Scrivener, 
who became inſolvent; the Queſtion was, whe ſhould bear the' Loſß. 
It was admitted, ff That if the Scrivener be intruſted with the 
Cuſtody. of the ld, he may receive either Principal or Intereſt: 
2dly, That if the Sciivenier intruſted with the M Deed, 
but not the Bond, he bath only an Authority to receive the ntereſt; 
but not the Principal, becauſe the giving up the Deed is not ſufficient 
to reſtore the Eſtate; but there muſt be a Reconveyance ; whereas 
the giving up. a Bond is in Law an Extinguiſhment of the Debt: 
Zah, That though the Scrivener has neither the Cuſtody of the 
Mortgage nor Bond, yet if the Mortgagee agrees that the Mogger 
ſhall pay the Intereſt to the Scrivener, the Intereſt may be well paid 
to the Scrivener, as long as the Mortgagee lives: 4:7hly, That if bis 
Executor receives Intereſt from the Scrivener, which became due 
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aber the Mortgagee's Death, he thereby enews che Agreetrient, and 


N. Tide 


the Mortgagor ſhall not bear the Loſs, if the Sciivener breaks, 
which was the principal Point in this Caſe. Decreed at the Rolls, 
and affirmed by Couper Ld. Chan, on a Rehearing. 7 Ann, Whit- 


- 7 


hock and Watthem, 3. S8IK-1574 ih os hn 
5. If A. and B. being Truſtees of Money, for . the, ſeparate Uſe 


Attignment of a Feme Covert, lend it to C. who gives Bond to the Truſtees, 


and P2:ivity 


(A) Pl. 4. 


and the Truſt is declared in the Condition, and the Bond is kept by 
the Feme ; and B. having received Money for C. they ſettle an Ac- 
count, and B. gives C. a Receipt for 300/; as 75 for che Uſe 
of the Feme, and B. becomes inſolvept, C. ſhall not be difcharged 
of this 100 J. the Truſt being. d in the Condition, and the 
Feme having the Bond in her Cuſtody, Decreed Hil. 170 5. Bald- 
win and Billingſley, 2 Vern. 539. „ „ xo 

6. If there are two Executors, and one of them is decreed nat to 
receive any more of the Teſtator's Eſtate, and a Creditor, by Mort- 
gage to the Teſtator, being preſent at the Pronoupcing the Decree, 
but not a Party to the Suit, pays Money to the Executor, againſt 
whom the Decree was, he ſhall pay it over again. Decreed Tin. 
34 Car. 2. Harvey and Mountague, 1 Vern. 55, 122, S. C. 

7. If an Obligor pay the Money to the Obligee after Aſſignment 
of the Bond, and Notice thereof, ſuch Payment will not Alebarge 
him. 2 Vern. 540. FP 
8. If a Feme Mortgagee, on her Marriage, ſettles the Eſtate on 
herſelf for Life, Remainder to the Iſſue of that Marriage, and the 
Mortgagee brings a Bill to redeem, and ſhe omits ſetting forth the 
Settlement in her Anſwer, and the Mortgagor has a Decree to te- 
deem, and he pays her the Mortgage- Money; and afterwards, the 
Iſſue of the Mortgagee brings an Ejectment on the Settlement, and 
recovers the mortgaged Premiſſes, the Mortgagor ſhall be relieved, 
having paid his Money purſuant to the Decree, and having been in 
no Fault; for if the Iſſue was cheated, it was by his own Mother. 
Decreed 1690. Chapman and Duncumb, Thid. 142. 
9. The, Plaintiff was indebted to the Defendant upon two Notes, 
and the Defendant obtained Judgment at Law, againſt, him for the 
Money; and then deſiring the Defendant's Forbearance, he told him, 
that if he would procure one Defoy to give him his Note for the 
Money, he would accept of it, and acknowledge Satisfaction on 
the Judgment, and deliver up the Plaintiff's Notes; and being to go 
forthwith out of England, he left the Plaintiff's Notes with his Agent 
here, to be exchanged for Defoy's, in caſe the Plaintiff procuied 
them, and the Plaintiff accordipgly procured two, Notes payable, to 
the Defendant, which he * to the Defendant's Agent, and 
took up his own Notes; and the Attorney at Law ſtaid all further 
Proceedings, but would nor kene men on the Judg- 
ment, having no Orders for it from his Client; and before Defoy 
paid any of the loney, he failed, and then the Defendant proceeded 
at Law on the judgment; wherenpon the Plaihtiff, brought this Bill 
to be relieved, and luggeſted, that he had diſcounted the Mone) 
with Defey, and made him Satisfaction; but he made no Proof cf 
any ſuch Thing, and therefore at the Hearing his Bill was diſmiſſed 
by the Maſter of the Rolls; and this Decree was affirmed by Ld. K. 
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on Appeal. Hil. 1700. Grubarr and Gairand. 
10. If 
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Gredithr and Debtor, 
10. If a Mortgagee by Will remits Part of the Mortgage-Money, 
provided the reſt be paid within three Years after his Death, and the 
Mi to 255 Money, ho ſbafl lose the Becfit H the De- 
Vile. A. enen ane 
11. 80 if a Creditot "recs with bis Debtor 6 hike a Sum of 
Money leſs than his Debt, ſo that it be paid preciſely at ſuch a 
Day, and he fails of Payment, and afterwards brings his Bitty fug- 
geſting ſome equitable Excuſes, why he did not preciſely pay t the 
Day, and that he tendered the Money within a Day or two after- 
wards 3 yet his Bill will be diſmiſſed; for Cujus eſt dare ejus eft:dife 


ꝗͤ— 
as 


poners. I Vern, 210. But if the Security was! betteted, as by ano» 


ther's becoming bound with him, | guere'& vide 1 Clan. Ca. 110. 
12. But if a Deed of [Truſt is erected for Payment of ſuch Cres -- 

ditors as come in. within a Near, a Creditor will not be excluded, 

though. he doth not come in till after the Year 1 Vern; abo, 
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(D)-When Debts of a different Nature are 
due, and a 2 yment is made, to 
which Debt ſhall it be applied. 125 


1 A. is indebted by Security, carrying Intereſt, and alſo on 
© fimple Contract, and he pays Money generally, it ſhall be ta- 
ken to be paid towards Diſcharge of the Debt which carried Intereſt; 
for it is natural to ſuppoſe, that a Man would rather elect to pay 
off the Money for which Intereſt was to be paid, than the Money 
due on Account. Mich. 168 1. Heyward and Lomax, 1 Vern. 24. 
But quære. n | os e 

2. For if A. indebted by Specialty, and alſo on ſimple Contract, 

ys ſeveral Sums, and enters them in his Book on Account of what 

was due by Specialty, this Entry ſhall not be ſufficient to make the 
Application; for although the Rule of Law is, that Quicguid ſolvi- 
tur, ſolvitur ſecundum modum ſolventis; yet this Rule is to be under- 
ſtood, when the Perſon, at the Time of Payment, declares on what 
Account he pays the Money ; but if the Payment is general, the 
Application is in the Perſon receiving. Per Ld. Chan. Hl. 1707, 
Manning and Weſterne, 2 Vern, 606. a; 

3. If A. is indebted: to B. by Bond, in which J. S. is bound as 
Surety, and alſo by ſimple Contract; and A. ſtates an Account of 
both Debts with B. and makes a Bill of Sale for ſecuring the Ba- 
lance, which proves deficient ; the Bill of Sale ſhall. be applied to- 
wards the Diſcharge of both Debts in Proportion ; and per Ld. Chan. 
ſolely for this Reaſon, that both Debts had been caſt into one ſtated 
Account, and the Bill of Sale made towards Satisfaction of the whole 


— 


1 
„ 


by 


Debt, Decreed Hl. 1681. Bevis and Roberts, 1 Vern. 334. 
4. If a Creditor by. Judgment, and alſo by Bond, receives 200 /. 
in Part, of the Purchaſer of the Eſtate of the Debtor, but gives no 
Notice that he would ayply it to the Bond-Debt, it ſhall be applied 
towards Satisfaction of the Judgment, being Part of the Purchaſe- 
Money. Decreed Trin. 1687. Bret and Marſh, Did. 468. 
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1 vied a Fits with Intent to bar her Dower; and in Cankide- 
ration 2 the Huſband agreed the Wife ſhould bave Redem — 


ba of athe Mortgage; and the Huſband afterwards mortgaged the 


uud u., e ., twice more; the ſubſequent Mortgag ces brought their Bill to kt 


. Hd: 154 teme, (a) By the aſide the Agreement as (a) fraudulent againſt them, which was de- 


k & . * 


gun. 5: reed: But the Wife had her Dower ſecured to her. 1 Fern 294. 
ra 7 
Conveyances of Lands, &c. Goods and Chattels, to avoid che Debt or Duty of another, hall (as ag; inſt the 


Party only, &c, "whoſe Debt or; N Jo endeavoured to be avoided) be utterly void, and every of the Par- 
ties to ſuch fraudulent Conveyance, being privy thereunto and juſtifying the hae, ſhall forfeit one Year's 
Value of the Goods, &c. provided this Act ſhall not extend to Grants made bona fide, and upon good Confede- 
ration, to Perſons not privy to ſuch Colluſion, or having no Notice or Knowledge thereof. &e atgs 2 7+ PLE 72. 
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. 22 ru Freem. 120, 17 The Far makes I wglugtary Settlemetit on Trüſtees (on 


| Ne. 8.— Tiuſt,, to raiſe M oney to his, Debts therein mentioned, Por- 
4 Noe He eee, e tions for his y younger D e a c vin 76). er Ann, n 95 hamſelf 
Hie, for life e. 2 + # for Life, Remainder to his Son! and dle Father ebntihues in 


bs, 2 


ee. 1 £,-2%Poſſcſion, and twelve Years after _ Debts by Bond: And per 


as Au, GAY) 4 Ae 0 cud Hutchins Ld. Comm. the Settlement is fraudulent as to the Plain- 


A., e 


, He i, who, are Bond-Creditors, the Truſtees. having never entered ; 
wrt Gel cy nd a Deed, though not fraudulent at firſt, may afterwards, 4 


2 O14 . Ian GG He : Parr 10 by being concea led, or not purſued; but the other two Commife 


Hora hat 48 0 Gare) it 4. fioners doubting, it was ſent to be tried at (b) Law. Haſc. 1692. 
A, i un 429. fror. 3 Hungerford and Earle, 2 Vern. 261. W 4 1 


ee, . 2 e, 2 Creditor, and afterwards to C. another Creditor, and delivers Poſſeſſion, at the Time of Sale, to .neither ; 


aud. IO. 


; after C, gets Poſſeſſion of them, and 15 takes them out of his Poſſeſſion, C. cannot maintain 7 becauſe 
; K 46 the firſt Bill of Sale is fraudulent againſt Creditors, and ſq is the ſecond; yet they both bind 4. and 'B 's 15 the 


7 elder Title, and the naked Poſſeſhon' of C. ought not to prevail againſt the Title of J. that is prior; where 
both are equally Creditors, and Poſleflion, at the Time of the Bill of Sale, is delivered over to neither. 7. rin. 
1706. Bakr and Leyd. Per Holt C. * But as to fraudalen 1 and Bills of Sale, ſee the following 
Authorities, which àre the moſt remarkable Caſes in the Books on this Subje@t; u. 196. Cro. "Fac. 270. 

- 1 Brownl. 111. 6 C. 18. 3 Co. 80. Moor 638. 2. Bulſt. 226. 1 Ral. Abr. 779. Palm. 214. 2 Leun. 223. 
Co, Lit. 3. 5. Oo, Eliz. 8 10. 11 C. 48. Dyer 35%, Zo. 60, Floor 615. Hee a0 LIN FO ha. 
. K. oh v vw A001 


I A. conveys Lands to the Uſe of bimfelf for Life, with wad 
to mortgage ſuch Part as he 'ſhall think fit, Remainder to Truſtees 
to ſell to pay all, his Debts, -and afterwards becomes indehted by 
Judgments, Bonds and ſimp le Contracts; this Conveyance is fraudu- 
ent, as againft the Jad tkheaGveditors they having no Notice of 
the Settlement; - for on Patol reſerved a Power to mort age what 
Part he Pleated, Mambo in Effect, to wy Power of evocation, 
and therefore Faudulent, as agzinſt Creditors! 1 Judgment, Tin. 
170 5. Tarbark arid Marbity, 2 Lern. 510. 


the Defendant Toh lived wih him as his See 290 was "tg" 8 7 

he alſo purchaſed a Leaſe of the Houſe wherein he dwelt, in, the 
Name of Truſtee, and declared the Truſt thereof to himſelf for Life, ; 
then in Truſt for the Defendant during: the Reſidue of. "the Term ; 
and the Court held'the Bill of Sale to be fraudulent as to the Plain- 
tiffs, who were Creditors; but as to Declaration of the Truſt of the 
Term, that it was good, and not liable to his Debts, the whole 
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Term never "being i in him; and it being ſo ſettled on the Furchale 
and that he might have given the Money to the Defendant to have 
purchaſed the Leaſe herſelf, Hil. 1704. Fletcher and Lady Lidley, 
2 Vern. 490. 

Te Plaintiff had brought his Action againſt M. for lying with Prec. in Chan. 
his Wife ; and 1 Rog 1689. M. made a Conveyance of his Land to 105, 8.C. # 
Truſtees, in Truſt, 45 his Debts Si ntioneꝙ in a Schedule an- 3 
nexed do. che Deed, Anden other Debtgtas he oyld appoint, within Hil. 1699. | 
ten Days in Hilary Term following; the Plaintiff recovered 5000 J. e, and. 


Damages _ M. and wy 4 ti Bill to be relieved againſt the Held che Pecd 
Deed, as _—_ This Deel Þ are to gate Ar of His was not frau- 


et 2 by $1 dulent ; the 


Reporter ſays, 


ulty, Fs fue den Davie 8 a8 1 NA P the Maſter of 
was no Creditor at the 9 875 the " and tho” it were made ne br = 
with an Intent to prefer his real Credifors before this Debt, when it a Man mage 


4 {eons 4 


came afterwards to be a Debt; yet it was a Debt founded in Male- Settlement for 


ficio, and therefore it was conſcientious in him to prefer the other Pmem of his 


Own proper 
Debts_before it ; but the Plaintiff may come in upon the Surplus af- 11 


tet the Debts mentioned in the Schedule, or appdinted within ten firt Place, and 


Days, pur rſuant to it, are ſatisfied .: Mich. 164937) Letokner and to prefer war 
tt ! - kee T A l * 1 2 \ FD 8 . {©} exclude ſuch 
Ceman. : — b + 4 4 7 13} 24 8 N 40 _; - N22 3.41 : , \ CA / Debts, for 


which he was bound as à Surety only; and that ws Held w be beladen Deed ; duly becauſe be kept it in 
his Cuſtody, and the Creditors had no Notice of it. But here it doth not appear where the Deed was kept, 
and fo ſhall be: preſumed to be in Truſtees Hands, and not in M's, there being no Prodf uching that Matter ; 
and a Deed all not be preſumed fraudulent, unl:ſ5 it appear fo, or be ſo proved. Ibid, 237. 


6. A Man bind "himſelf and inis Heirs in 4 4 Bond, And dies, 
Wilkins à Real Eſtate to deſcend to his Heir, and the Heir having 
aliened the Real Eſtate,” the Obliget brought à Bill againſt the Heir 
and Purchaſer "to. be relieved, on the (a) Statute: againſt; fraudulent (a) By the 39 
Deviſes ; and Ld. Chan. relieved him. Eafter 1702. Bateman and 4%. & M. 


Bateman. Note; It was objected, . that the $ tatute being introducti ve fo. Al —— 
of a new Law, the Relief on it ought ts have beet at Law. de. — 
: U rofits, Term, 


or Charge out of 8 ſame, whereof the Deviſors ſhall be ſcifed j in F aus. th in Poſſeſſion, Reverſion, or 
Remainder, ſhall be deemed to be 1 and void againſt Creditors upon Bonds of other Specialties, their 
Executors, 1 d ſuch Creditors ſhall have their Actions of Debt againſt the Heir at Law, 


and the Deviſees, jointly, & * 5 0. 7 ir E. AS * boa ie CMC Of Relegort Hu- . Heer . o, 
. 0% en ali. LE eee 7 $566, & Hoy tie N Js Le hs ord, Ca 


- N BF "o | | * 1 | py NA” 
Ins” % * MORA N e * "ok ng N * * 3 5 8 9 W 8 7 4 . 0 . * i; F 


9% ai fn OBO 


N 


6. ben, hook e 


et of this u 7 e or 


772846, ,. 
"Or 4 * 


3 aue. cu, for ge., 

on * 7. Though by the Statute againſt fraudulent Deviſes, a Man is Mr. Vern | 
leut, prevented from defeating his Creditors by his Will; yet any Settle- alrays gram: . CDurom . ee, 
17 ment or Diſpoſition he ſhall make in his Fiks.time of his Lands, Determina- Lia <4 c ee, ee 
lee Whether voluntary. or not, will be good againſt Bond-Creditors, for 
oy 5: that was not provided againſt by the Statute, which only took Care "or 4 — 
6: 77 to ſecure ſuch Creditors againſt any Impoſition which might be ſup- the Lord Macs 


4 * * , Lie- me, this preyented the Deſcent of ſo much to the Heir, and 


| 1734. in the 
it be ſo, when they are given away to a LOS. Decreed Trin. Cate of Vene 
1718. Parſtowe and CHAS... OY . and lag. Ca 
eee n „ s Eg. Temp. 


3 , — 6 i OP a Solfo r hee FE , "Ex wot d 


poſed in a Man's laſt Sickneſs ; but if he gave away his Eſtate in his ;, 


confequently took away their Remedy againſt him, who was only g 
liable in reſpect of the Lands deſcended ; and as a Bond is no Lien CSurf: Po 
whatſoever on Eands in the Hands of the Obligor, much leſs can Talbot C. Hi: 
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ee What hall. be deemed a Freeman-of London's Eſtate 
+ :.4 285 And luden to the Cuſfome ti 1 6) pitting bil 
Wer "ory 0 What Diſpoſition made by a Freeman of bis Eltate Wal 
be good-02 void, being in Fraud of the Caultem. 
"©: Perſons lutttled ta the Benefit of be 4 Cuſtoni,. . 
-jeit to it. 9 5 wa onde e wn Vet han n vos 


ib Concerning the Cufto with respect. te the Childze 
8 rol Freeman: and here "of W Wich LY "aro 


& * 4 hack * : * * * 12113 
F 3! 


Were & Deuter C, 5 ME) Concerning the Widow of a Freeman, and. what: hall 
1 ö a Bar of her cuſtomary Share. e 


1 | . Ae cue, ) Concerning the Legatazy 02 dead Gans Sbate; -what 
, ee. ſhall go out of it, and how it ſhall be kay 


4 or 1 „ Concerning g.the Cutom of Tork. webs arp; 
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3 e facit 8 
eee e. 0 that ſhalt ve deemed a Freeman bf Lo 


neee Hons 77 dong Eſtate, and ſubject to the enden. 7 


+ 


"a, F a 3 of Tandem 7 . Bug in Pes this. watt b 
1 | counted Part of his Perſonal, Eſtate, and will be ſubject to 
1 Ek: the (a) Cuſtom. 1 Chan. Ca. 285. fer "+ 

= | Tutom #013 | 
i began, the MEE" of London had no Regard at all to a Real Eſtate; for they did not ſuppoſe any Sada 
of. London would purchaſe ſuch Eſtate, but — employ his whole Fortune and Stock in T 4 and for 


| the Benefit of Commerce; which is the Reaſon that neither Eſtates of Inheritance, nor Freeholds in Houfes, 
13 Lands, Ec. are within the Cuſtom. Mich. 1710. Clavell and Liitletor, arguends, 
W | 
| 1 * 
| | 3 


— — — 2 — . — — — _ OY 


Saen of London and York, 


1— r a ltd... Atwood. 


2. But a Leaſe for Years, waiting on the taheritawce of a Citizen, 
ſhall not be reckoned a Chattel, to be divided among the Children 


by 0 red by Coubſcb add A ay. the )Cquit, 
77 "HG | O bert „ . * 34 Deer 

A Citizen and Freeman of Lon, lan, polteſſeg gf a a Lease Forth 
I = bought the Reverſion and Bbetiemcs thereof 'in the Name 
of Truſtees, for 1 50 J. and died; and whether this Leaſe, being 
Aſſets at Law, ſhould be Part of his Perſonal Eſtate, ſubject to; the 


Cuſtom of London (there being no Declaration that it ſnould. attend 
the Inheritance) was the Queſtion; and it was deqreed, that thoug 


this Leaſe would be Aſſets at Law to pay Debts, yet it ſhould attend : 
the Inheritance, though there was no Declaration of Truſt that it 
ſhould do ſo, and not be liable to the Cuſtom ; per Faeroe Ld.. 


Chan; and this Decres was confirmed on a — North d. R 
Hil. 1683. Dowſe and Derivall, 1 Vern. 104. e's 
London. ſhall not prevent the Attend nce of a Term on the Inheri- 
tance. bid. 2. per Nottinghans Ld. Chan. | | 

| 45 On a Marriage of B.s Daughter with A. a a Freeman of .Lon- 
don, B. the Father, fettles a Term for Years in Truſt, that A. t the 
Huſband, ſhould geceive the Rents 1. Profits till ſuch Time as D. 
and E. or the Survivor of them, ſhould otherwiſe appoint, and then 
ſuch Perſon as they ſHould appoint ; and ior want of ſuch Appen 
ment, for ſuch Perſons as the ſaid 4. Will ſhould appoint ;.a 
for want of ſuch Appointment, 1797 in eaſe for the Executors and 
Admidiftrators of: AH. The Truſtees having made no, Appointment, 
the ry was, whether this Te m ſhould 10 el according to that 

er foal Eſtate; who 


a+» << => #4 +4 


of 5285 's Lan ae LA it Was never n n. but was ſettled | 


by his Wife's F ather, and therefore, not Nen to the ( Cuſtom. Hil. 
1702, Grice and, Gooding. 3 
5. If a Freeman of Lindo; is made both Executor and reſiduary 
Legatee, and he dies before he has made his Election, whether he 
will take as Executor or Legatee; yet the Legacy muſt be conſider- 
2 whos and will -be ſubject to. the, Cuſtom of London. 1 Chan, 
| Age. Ld. Chan. 
tizen of London, Levine” been a great Chywiſt, and ſpent 
* Part of his Eſtate in that Study, had given to the Defendant, 
who had married one of his Daughters, a little before his Death, 
ſeveral Receipts for making of Strong- Waters, which the Plaintiff, 
who, had married the other RO and who had only 400/. Por- 
tion given him, alledged were worth 500 J. per Ann. certain Profit 
and to induce the Court to think they were of Value, he offered 
the Defendant 500 J. for his Intereſt in them, and prayed, that upon 


his bringing his 4094, into Hotchpot, the Defendant might be obli- . 


ged to account for them; but Ld. Chan. faid, That he would not 
ſo far countenance theſe Receipts (which is only a Piece of Quack- 
cry, and ſerves only to cheat the People) as to put a Value on them 
in Chancery; and the Plaintiff refuſing to bring his 400 J. into 
Hotchpot, the Bl, x was en ; OP. 1682. Fenks . Holford, 
1 Vern. 62. 


(B) What 


he Cuſtorn ot 


— 


2 
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172 2 WW” of London and York: 


| 3 2 % . 4 2 r , 
4 FA M 21 Diver 1), 5 jb nn 

. as (B) ) What Diſpolition made by a Freeman of 
XZ Gere, eee, his Eſtate ſhall be good oz bold, being in 
. G. Fo | Fraud of the Tuba. vo! 994% S-arl3 3:14 


a 14 { * % pp Fg ; 14 ; 
1 * / 1 *. {is * "3 ( nn * * s * * . 


= | 
1 a Freeman of Londin i is Soffeſſed ＋ a Term for Years, Aud 


he voluntarily aſſigns it as a Proviſion for his Child, and Res; * 
1 | A be Though yet his Wife ſhall have her (a) cuſtomary Share therein; ſo found 


W „e 


: Hts E 2. If a Freeman of London makes a Deed tron of «Ter fo 
L 1 — "F ib Years. to the Uſe of. his Will, and he by Will declates it to 1 
4 Chor tho: "2 « +: this Deed and Declaration will be void, Ing againſt, the C ii 
ho we ter An. 27 1411 992/1®1Decreed 10 Car. 1. Nott and Smithies, 1 Chan. Rep. 84. _ ; 2 
eue tg Chih ue case As or, 3. A Citizen of London, being. poſſeſſed « of a a Term for Vein, a0. 
14 ove, 2/ MS 2 guns the ſame in Truſt for himſelf for Life, paying 20 J. per Ann. 
4 75 Spie Son by his firſt Wife, Remainder to his {aid Son during the 
e e ee, 1 aon, of he Reſidue of the Term; ind it was made a Doubt, whether this Aſ- 
Com, wah 2222 144 ++: ſignment was good within the Cuſtom of the City of London, ſo, as 
ca, J. Chilly re 4 1/40, bind the other 7 * 5 im 22 2 Bus 6 to 
- 5 2 Rs certify Paſc. 1689 Cler an atherland, 2 Vern. g 
< /, hg naue e, pl F of London having three Baſtards by Y. * confeſſes 
co bn oy ebe % She 4 108 ment to her in 10000. defeaſanced for Payment of cool. in 
I FUR Gees, hore Share no three Months. after his Death; and it was held, that this Judgment 
F Cots Hare com bine er. being voluntary, ſhould not prevail againſt Debts by ſimple Contract, 
eee er. nor againſt the bre of Foes F — but. that ſhe 1 have her 
. : Jn according to the Cuſtom of the City, without any Regard had 
= W of I, © this 5 but his Debts being paid, the judgment l bind 
ger, (10 un Ss agile legatory Part. Decreed Hil. _ Fairbeard and Bai vers, 
A, 0hoft aul, nekore , d. {gn id. 202. | 
fee hal? Gt on rtf , F. A Freeman of London, by Deed in Nature of a wat {the 
Z Words of which were, I give and deviſe, but it was ſealed and de- 
"pv livered) gave ſeveral Goods to his Children, but kept them, ih his 
ler She trial (rl ve, Poſſeſſion; and it was held per Cur”, in Favour of the Widow, that 


o 2 * by a jury on an Iſſue directed out of Chancery, and tried before 

= can 1 8 

| of the cuſto- Hale KC * City and Gry, 2 Lev. 130. | 1401 vis 3 1444 \ 

iD Part from | . 
. his Children ; yet he may by his Wil appoint, that if one dies before reaches another ltr his Pr \ 
. 1 Lev, 227. But guære, & & vide i Chan, Ca. 199. ct. i Ne o MH 

4 


mie, tui, en ve ow 74 Goods are abſolutely given way by a Freeman in his Life-time, 
Ae Heere, of Hhe gur this will ſtand good againſt the Cuſtom; but if he has it in his 
99. 454 ork g Power, as by keeping of the Deed; &c. or if be retains the Poſſeſ- 

/ fion of the Goods, or any Part of them, this will be a Fraud upon 


the Cuſtom, | Mich, 1692, THE and Hall, 2 Vern, 277. vide Lia. 
612, r 
Rl 77 Freeman of Landon havin one Daughter, and three Grand- 
children by a Son deceaſed, by aſſigns over ſeveral Leaſes in 
Truſt, to pay any Sum not exceeding 1817 as he ſhould appoint; 
and by Deed and Will he appoints 500 J. to his Daughter, and the 
1 Reſidue to his Grandchildren; and it was held, that this was in 
1 Fraud of the Cuſtom, and void as to the Mojety Which the Daugh- 
1] % ter was intitled to. Decreed Trin. 1712. Turner and Fennings, 
3 Ibid. 685. 


on 3 


7. But 
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7. But if Money be given by a Freeman of London to be laid out 2 Char. Ca. 
in Land, and ſettled on his eldeſt Son for Life, Remainder to his 4 wa 
firſt and other Sons in Tail; this ſhall not be reckoned any Part of 
the Perſonal Eſtate; neither is the Son obliged to bring 1t into Hotch- 
pot, to intitle him to a Share of the Perſonal Eſtate. Per Ld. Chan. 
Mich. 168 5. Annand and Honeywood, 1 Vern. 345. 

8. A Freeman of London, who was a Widower, and had ſeveral G15. Eg. Rep. 


Children, being poſſeſſed of a very conſiderable Leaſehold Eſtate, on << "dds 


a ſecond Marriage conveys theſe Leaſes, in Conſideration of 2000 J. Children by 
Portion, in Truſt for himſelf for Life, Remainder to his Wife for Life, we firit Ven. 


l ; ter brought 
in Lieu and Bar of all Dower, cuſtomary Eſtate, &c. Remainder to their Bil for 


the firſt Son of that Marriage, and ſo to every other Son; and in an Account of 


the Perſonal 
the Settlement there was an Agreement, that the Truſtees ſhould fell þq.c and in- 


theſe Leaſes, and inveſt the Money in the Purchaſe of Lands of In- ſiſted it wholly 
heritance, to be ſettled to the Uſes aforeſaid ; but the Huſband dy- belonged to 


. . ”. them, and 
ing before any Purchaſe made, it was held, fr/t, That the Wife Rd 


was barred from claiming any other Part of the Perſonal Eſtate : and her Iſſue 
2dly, That the Children by the firſt Venter could have no Right to * YA 


T + | excluded from 
thoſe Leaſes ; neither would this Settlement prevent the Children of any Share 


the ſecond Marriage from coming in for a Share of the reſt of the thereof, by 


Perſonal Eſtate ; for by the Agreement theſe Leaſes are now to be 5197.0! the 


conſidered in Equity, as if a Purchaſe had been actually made, and made for 
the Freeman had paid the Money out of his Pocket. Decreed Mzch. em: that it 


was decreed, 


— — 


1700. Hancock and Hancock. that this Com- 


poſition with 
the Wife bound her; but her Children being Infants, were left to make their Election when they came of 
Age, whether they would abide by that Proviſion made for them by that Settlement, or relinquiſhing that, 
come in for their cuſtomary Shares only : And afterwards, on a Rehearing, what ſhould come of the cutto- 
mary Part, it was held to fall into the Huſband's Share; and in caſe no Diſpoſition was made thereof by 
Him, it muſt go according to the Statute of Diſtributions. —Yide p. 157. Pl. 4 C5. —2 Vern. 665, S. C. 


(O) Perſons intttled to the Benefit of the 
Cuſtom, and ſubject to it. 


1. TF an Heir or Co-heir has a Real Eſtate ſettled on him by his 
Father, he ſhall notwithſtanding come in for his Share of the 


Perſonal Eſtate according to the Cuſtom of (a) London, certified to (a) In Lond:n 
be the Cuſtom. 1. 1683. Civil and Rich, 1 Vern. 216. 2 Jon. there hath 


t , been a Court 
204, 8. P. Per Gar. 3 von 


Time out of Mind, and there hath been a Cuſtom, that if any Freeman or Freewoman dies, leaving Or- 
Phans under Age, unmarried, that they have had the Cuſtody of their Body and Goods, and that the Execu- 
tors and Adminiſtrators have uſed to exhibit true Inventories before them; and if there appeared to be any 
Debt, to be bound to the Chamberlain, to the Uſe of the Orphans, in a reaſonable Sum, to make a good 


Account thereof upon Oath after they have received them; and if they refuſed, to commit them till they * 


were bound; this is a good and reaſonable Cuſtom ; and if the Eccleſiaſtical Court will compel them to make 
an Account there again this Cuſtom, a Prohibition lies. Hob. 247. 


2. If a Freeman of London leaves London, and refides in the 
Country, yet on his Death his Perſonal Eſtate ſhall be (4) liable to () Shall be 
the Cuſtom, 2 Vern. 110, labile, Gough 
he did not in- 
habit or die in London. 1 Rol. Rep. 3 16. 1 Sid. 250. All the Children of a Freeman, though he dies, and 
they were born out of London, ſhall be Orphans. 1 Vent. 180, 1 Med. 80. If a Legacy be given by one 
Freeman to the Children of another, it ſhall be ſubje& to the Cuſtom. Hutt. 30. If an Orphan is taken 
out of the Cuſtody of a Perſon to whom the Court of Orphans have committed him, they may impriſon the 
Offender till he produces the Infant, or is delivered by Courſe of Law. 1 Sid. 250. Raym. 116, S. C. ad- 
Judged. 1 Lew. 162, S. C. adjudged. So if any one (though not a Freeman) without the Conſent of the Court 
of Aldermen, marry ſuch Orphan under the Age of 'I'wenty-one, though out of the City, they may fine him, 
and impriſon him for Non-payment thereof ; for if the Cuſtom ſhould not extend to Marriages out of the City, 
their Power would be but in vain. Hz. 23 & 24 Car. 2. The King and Harwood, 1 Vent. 178. 1 Lev. 32, 
8. C. adjudged, 1 Med. 79, S. C. 
R r | +. 
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Vide Northey 3. A Citizen of London dies, leaving a Widow, and no Children, 
and Strange, but has ſeveral Grandchildren living at the Time of his Death and 
yk _ the Queſtion was, whether they were within the Cuſtom of the City 
b of London, or not; and Ld. Chan. taking Time to conſider the 
Caſe, and conſulting the Recorder and ſeveral of the Aldermen, de- 

livered his Opinion, that Grandchildren were not within the Cuſtom 

of the City of London. Paſc. 1686. Fowke and Hunt, 1 Vern. 397. 

Fre. in Chan. 4. But an after-born Child ſhall come in with the reſt of the 
499, S. C. % Children for a cuſtomary Share of a Freeman of Londor!s Perſonal 
ied by the Eſtate, Decreed Trin. 1718. Walſam and Sinner. . 


both: der —Gilb Eq. Rep. 153, S. C. in totidem Verbis with Prec. in Chan, 


Hebe % e e on our LG , OV 40 | 


* & Concerning the Cuſtom with reſpect to the 


le FL V3 b,porrmenc IA vere 
_ cy Childzen of a Freeman; and here of Ad⸗ 
vancement, bzinging into Hotchpor, Sur- 
vivozlthip, and Foꝛfeiture. 
Gent e Veal {fart 260 . 2.55 
Laß She cat gan, ee, u A, ANV Proviſion made by the Father, in his Life-time, for his 
| "fl ccc foo! SHA Children, is an Advancement within the Cuſtom, unleſs it 
Y C49 a. be declared by Writing, that they are not ſufficiently advanced; and 
| Cy 8 PIR for ſome Time it was held, that in ſuch Writing there muſt be 
; 5 . 


. ä 1 Mention made, what Sum they received from their F ather, becauſe 
fe cat. ol bringing it into Hotchpot. 1 Vern. 89. Per Cur': But whether 


SEA «ave bor, 10 H0led ut. there be any Difference in grving a Portion before or after Marriage, 


Ae Cade of Clore / bee, $ Or whether Preſents at Chriſini ngs or Lyings-in are to be reckoned an 
2. 1 22 „Advancement, quære, & vide 1 Vern. 61. 

Shapers ed erat fort Liogzed with the Father's Conſent, and there is a Portion given in Mar- 
_ 125-7: evo Cave LE! riage, ſuch Child is debarred from claiming any Benefit of the Or- 


Seal, not only declare, that ſuch Child was not fully advanced, but 
likewiſe mention in certain, how much the Portion given in Mar- 
. Triage did amount unto, that ſo it may appear what Sum is to be 


of Fe ae ect ay, 2 well ſettled by the following Caſe and Certificate, 
l 3. Sir Ralph Box, a Freeman of Landon, had two Sons and two 
1 * „Daughters, both the Daughters were married in his Life-time ; and 
% upon the Marriage of one of them with the Plaintiff, Sir Ralph en- 
Aon) s geen, one Sha det tered into Articles to give 2000 J. with her for her Portion ; and 
4 Hhe C44, enter Sndtotolu there being an Expectation that her Grandmother would leave her 
| ſomething conſiderable at her Death, which the Plaintiff's Friends 
were not willing to rely on; Sir Ralph covenanted to pay the fur- 
ther Sum of 400. for what the Grandmother ſhould leave her; the 
Marriage took Effect, and Sir Ralph paid the 2000. and 4000. and 
the Grandmother died, and left the Plaintiff's Wife nothing; and 
now Sir Ralph being dead, the Plaintiff and his Wife brought this 
Bill, ſuggeſting that ſhe was not fully advanced, though Sir Ralph 
had declared by his Will, that ſhe was, and therefore ought to have 
an Account of his Perſonal Eſtate, and her Portion ' ought to be 
made up to her a full cuſtomary Part; the Court defired the Re- 
corder of Londen to certify what the Cuſtom of the City was in 
ſuch 


2. By the Cuſtom of the City of London, where a Child is mar- 


phanage Part, unleſs the Father ſhall by Writing under his Hand and 


5 7 /he 2,4, brought into Hotchpot. 1 Vern. 216. But this Matter ſeems to be 
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Cuſtoms of London and Yor 
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ſuch Caſes, who certified, (a) Cc. and Ld. Chan. ſaid, That the (% To —, Ce _ Aue 7 
Certificate being the proper Trial in this Caſe, and being againſt the MY it pleaſe Sy" 
: | | of : | | | yourLordſhip, land Divo. Hoo tet 
Defendant ; for when the Certainty of the Advancement appears, the whereas by an F4 Le 
Father's declaring or not declaring her fully advanced, does not avail ; Order of his e * 4 
herefore an A {t be taken of th 7 + ey nt 
therefore an Account mu taken of the Eſtate, and the 2000 J. High Court of e Ao wy vos 
muſt be made up her full cuſtomary Part, and the 400 J. paid for Chancery of 3 NY 
the Grandmother's Legacy muſt not be taken as any Part, that being Þ* _ 9 * „ 
paid on a Bargain only. Decreed Trin. 1699. Chace and Box. on © * ,. 
| | dependi M 
tween James Chace and Elizabeth his Wife, Plaintiffs, and Sir Ralph Box, Knt. Defendant, the Tord Ie 
and Aldermen are required to certify the Cuſtom of London by the Mouth of the Recorder, in the Points fol- 
lowing, viz. Whether if a Citizen of the ſaid City hath, in his Life time, advanced any of his Daughters in / 
Marriage with a Portion of Money, and ſhall, by any Writing under his Hand and Seal, declare ſuch Daugh- 
ter was by him fully advanced ; whether ſuch Daughter, by the Cuſtom of the ſaid City, is not excluded from 
having or demanding any further, or other Part of her Father's cuſtomary Eſtate, as an Orphan of the ſaid 
City; or whether ſhe ſhall, after her Father's Deceaſe, have a Share of his cuſtomary Eſtate, bringing what 
| ſhe received on her Marriage into Hotchpot : Ve, the Lord Mayor 12 Aldermen of the ſaid City of London, 
having heard the ſaid Parties, and their Counſel learned in the Law, do humbly certify your Lordſhip, that 
by the Laws and Cuſtoms of the City, if any Freeman's Child, Male or Female, be married in the Life-time 
of his or her Father, by his Conſent, and not fully advanced to his or her full Part or Portion of his or her 
Father's perſonal or cuſtomary Eſtate, as he ſhall be worth at the Time of his Deceaſe ; then every ſuch Free- 
man's Child ſo married, as aforeſaid, ſhall be excluded and debarred from having any further Part or Portion 
of his or their ſaid Father's perſonal or cuſtomary Eſtate, to be had at the Time of his Deceaſe, except ſuch 
Father by his Laſt Will and Teſtament, or ſome other Writing by him written, and ſigned with his Name of 
Mark, ſhall declare or expreſs the Value of ſuch Advancement ; and then every ſuch Child, after the Deceaſe 
of his or her ſaid Father, producing ſuch Will or other Writing, and bringing ſuch Portion ſo had of his or 
her Father, or the Value thereof, into Hotchpot, ſhall have as much as will make up the ſame a full Child's 
Part or Portion of the cuſtomary Eſtate his or her ſaid Father had at the Time of his Deceaſe; notavithſtanding 


ſuch Father by any Writing under his Hand and Seal, declare ſuch Child by him full 
Dated, & 2 pas- Aue ee 04 Fre 7 A Ho: 17 — ph = pre — 2 eee 


TTTVCVCCCC ox ous 2 lar 5 
1 * Ge 1 2 clarzvr. rl. 9 L. Faw. 8.9 

S 4 Freeman of Lonkon having advanced his Daughter with a 2 Hen. 2794 f . „ 
Portion, and intending to exclude her from any further Share (on . Eu ag cube, Ji ares 


ſome Diſpleaſure taken againſt her) made his Will, and thereby re- Daughter 8 eee, pop | 


. : 4 : ſhould come in We” 
Cites, that he had advanced her with 300. and upwards, gives her £099: — —— oe 


five Shillings, and no more, and died; and after his Death the ſaid bringing cha | 
Daughter brought a Bill to have the ſaid 3001. made up a Moiety of =T% 2 * cu,. rf. — 4 
| his Eſtate, (he having no other Child, and the Cuſtom not extend- ra un CET (dec corfocurdy Hers | 
ing to Grandchildren) and had a Decree accordingly ; for the Words fays in aNow, of aloeg nat pope WW 


"Eds... that it was 4 * „ | 
and upwards, are certum in incerto, and not to be regarded, though lee, 
it was objected, it might be 1000/. or 2000 J. or any other Sum the Word a- 


above 300 J. Decreed Hil. 1704. Bright and Smith. wards was in- | 
| ſerted pur- cle cube 7! © enrcs 

poſely to make it uncertain, which made it look like a Trick ; but if he had taken Notice, that he had advai- f, g 11/4 92 © fe 

ced his Daughter, and not ſaid what, ſhe had been barred. Bid. 280. eee ts eee 13727 


eres aue C S 


| TER | _—_ 7 9 Fre mW 
5. A Settlement of a Real Eſtate on a Child is no Advancement, Yi: Cx and . 


c + «xt 97 — . 
nor to be brought into Hotchpot. 1 Chan. Ca. 160. Neither does "_— _ wee 
a Deviſe of a Real Eſtate bar ** Child of its cuſtomary Share of . ee n 3 * A a | 
the Perſonal Eſtate. 2 Vern. 753. 1 r 
6. If a Freeman of London advances a Child in Part by a Portion , -- -,.,- . / 
which is to be brought into Hotchpot, ſuch Portion or Advancement Ca 
muſt be brought into the Orphanage Part only. Per Ld. Chan. ö 
Mich. 168 5. Beckford and Beckford, 1 Vern. 345. 2 Vern. 281, S. C. | f 
decreed, vig. that the Eſtate left by the Teſtator ſhall be firſt di- 1 
vided into three Parts, viz. the Widow's third Part, the Orphanage 
Part, and the Legatory or Teſtamentary Part, and then what the 
Children in Part advanced had received, ſhall be brought into the 
Orphanage Part only, and not to increaſe the whole Eſtate : And 
therefore, | | | 
7. If there be an only Child in Part advanced in the Father's . u, Caves 
Life-time, fuch Child ſhall not bring her Part into Hotchpot *, there 228 
5 being Nes F. 


>. 


— — 


156 Cuſtoms of London and York. 


| p 2 ; being none in equal Degree with her; agreed between Fane and 
| 9 if ll His Vhatabrem = 2 Vern. 234. Ibid. 630, S. P. Dean and Lord Delaware : 


exolyonted Hie ene, dl, ce And though there be a Widow, yet ſhe is to have her Third exclu- 

AMurkes bar ub, feet 16A ſive, Did. 754, 8. P. for if it were to be brought in, it muſt fall 
geoeluue, L eee again into the Child's Part. ö 

4 Gil. Eq. Rep. 8. If a Freeman of London dies, leaving two Daughters and a 

32, 33. Loefes Wife, and one of the Daughters dies, though after a Diviſion and 

TS 1 Partition of the Perſonal Eſtate, yet the ſurviving Siſter ſhall have 

Prec. in Chan. the Whole of the Orphanage Part. Per Ld. Chan. Trin. 191%; 


870 2 ry Leoffes and Lewen. 15 IE" 3 Te + 
Fi . "II /D £4, If a Child intitled to an Orphanage Share dies before Twenty- 
Leber N 1 and unmarried, her Share will ſurvive to the reſt of the Chil- 


| em the 01914 ST 4 "x 9 dren, though ſhe makes a Will, and deviſes it away at ſeventeen 
| 8 only ag ls 18 mee, Years of Age. Per Cur, 2 Vern. 559. 


aul, of of cen E 1 Pric. in 10. But if a Man marries an Orphan, who dies under twenty-one, 
£ | Chan. 537. her Orphanage Part ſhall not ſurvive to the other Children, but thall 
| go to the Huſband, Fouke and Lewen, 1 Vern, 88. 

, Pr Shen fn 11, If a Man marries a City Orphan, and her Portion is in the 
dry be, ie 0 able ei, Chamber of London, and he _ — oy” Age — e, e this 
1 „ ſhall not be looked upon as a Depoſitum for the Huſband, but as a 
Heere ve pan 9 _— gas Debitum or Choſe 1 Sion, wich he not having taken out, or 
Gut one geber, 7 om ö reduced into Poſſeſſion, muſt ſurvive to the Wife. An. Pheſant's 

dlvoive he ow fionoaye Aer dr. Caſe, 2 Vent. 340. 1 Chan. Ca. 18 1, S. C. 
Cause Au, Child olrs/ ere 2, 12. If the Daughter of A 8 et marries by 10 Life- 
1 time againſt his Conſent, unleſs the Father be reconciled to her be- 
__ 3 fore bi Death, ſhe ſhall not have her Orphanage Share of his Per- 
77 VCC Eſtate; and it would be unreaſonable to take the Cuſtom to be 
8 M4 IE , 7 . otherwiſe. Hil. 1 & 2 Fac. 2. Foden and Howlett, 1 Vern. 3 54. 
ee ,,d ige 70 I, Ac 7. 4 er Ld. Chan. | 


g. 7 A119 r4- 


(E) Concerning the Widow of a Freeman, 
and what ſhall be a Bar of her cuſtomary 
Share. 


1. IF a Freeman of London dies without Iſſue, his Widow ſhall 
have her Widow's Chamber, and a Moiety of the reſt of the 
Perſonal Eſtate; and as to the other Moiety, ſhe may plead herſelf 
Adminiſtratrix to her Huſband, and a Proviſo in the Act of Diſtri- 
butions, that it ſhould not prejudice the Cuſtom of London, and the 
Plea will be allowed. Hl. 1682. Matthews and Newby, 1 Vern. 132. 
But quære as to this laſt Point, for the Proviſo in the Af extends 
only to the cuſtomary Share; and therefore the dead Man's Share muſt 
be divided according to the Statute of Diſtributions. | 
2. A Freeman of London having no Children, made his Will, and 
thereby deviſed a Chattel-Leaſe to one, and all his Books to ano- 
ther, and as to all the reſt of his Eſtate, conſiſting in Money, 
Goods, Mortgages and Credits, he gave the yearly Profits and Be- 
nefit thereof to the Plaintiff, his Wife, for Life, by quarterly Pay- 
ments; and directed his Executors, out of his Eſtate, to pay the 
Plaintiff's Funeral Charges after her Death, and deviſed to her the 
Uſe of his Plate, Cc. during her Life, and directed that his Stock 
and Eſtate in the Hands of one I. C. ſhould remain there during his 
Wife's Life, and the Product paid to her for her Maintenance, and 
deviſed ſeveral particular Legacies; and after the Death of his Wiſe, 


deviſed 


— _ — . pe mu —— . —— — — — 


2 of London and Vork. 


| Gena, and controul the Cuſtom of the Province of . Fare, 
48. held clearly per Cr. Y 

2. So if a —_— of London ts} in Vt, his Heir ſhall eme 
in for a Share of the Perſonal Eſtate, though by the Cuſtom of Yor 
he is debarred thereof ; for the Cuſtom of London, which follows 
the Perſon, ſhall be Preferred to that of 79r+, which is only local. 
Mich. 1688. Cholwely and Cbolmely, 1þids 82. pe Cur, , . 

3. If a Man within the Province of Not dies inteſtate, "leaving a 
Wife and no Child, the Wife ſhall have one Moiety of the Perſonal _ 
Eſtate by the Cuſtom, and the other Moiet 2 without the Cu- 
ſtom, ſhall be ditributedaccofdipg. to '1 e Act of 9 
Decreed Trin. 1687, Staßletbn and & 1 Vern. 465, 134, 305, 
432, S. C. 

* A Man who lived in the Province of 2brþ died inteſtate, ha- 

ving advanced all his Children in 2 N and it was held. 
that the Perſonal Eſtate which he died poſſclled of ſhould be ſettled 
according to the Act for ſettling- Tateſtates Eſtates. Mich. 1683. 
Goodioin and Remſden, 1 Lern. 200. vide 2 Vern, 2063. here a Per- 
ſon Who was an Inbabitant of the Province of Tork died inteſtate, 
having before his Marriage made à Settlement on his Wife in Bar of 
her cuſtomary Share, and leaving Children; the Queſtion. was, . 
Diſtribution "ould be made; but there is no Reſolution. 

5. The Inteſtate being an Inhabitant in the Province of Nl, 
left Iſſue a Son and a Daughter only, and no Widow z the Daugh 
had a Portion given her in Marriage in Lieu and full Satisfaction a 
what ſhe might claim by the Cuſtom of the Province of Vr; the 
Son was alſo advanced by a Settlement of Lands; the Queſtion was, 
how the Eſtate ffiduld be diftribited. For the Heir it Was inſiſted, 
that now the Cuſtom of the Province of Non. is to be quite laid 
out of the Caſe, and the ſame Diſtribution made of the Eſtate, as 
of any other Intcſtate's Eſtate, and by Conſequence the Daughter 
to bring her Portion into Hotch ot, but the Heir to have a full 


Share, without regard to what ands had been ſettled upon him: 
But per Cur”, the Daughter muſt not bring back her Portion Into 


Hotchpot, for that came in Lieu of her cuſtomary Part, and was the 
Price the Father thought fit to give her for the ſame, Trin. Ä 
Gudgeon and Ramſden, 2 Vern. 274. 


22 — ä 


% \*% * n 


6. An Inhabitant of Yoræ having on his Marriage ſettled his Real / 


Eſtate on himſelf for Life, Remainder as to Part on his Wife for a 
Jointure, Remainder of the Whole to his firſt and other Sons in 
Tail, Remainder to his own right Heirs; the Queſtion was, whether 
the Son was thereby excluded by the Cuſtom. of the Province of 
York, from having any Share of his Father's Perſonal Eſtate ; which 
Point being directed to be tried on an Iflue at Law]; and it being 
found that he was thereby debarred, the ſame was decreed accord- 
ingly. Pin. 1700. Conſtable and Conſtable, Ibid. 37 7. 
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Cont bo q wort wt 4.0 el Ne Drawing up a Dore 85 it is colin fe th Regi- 
8 | L r to recite t Wer, an „that 
ot Seas, 2 S16 urbar, 4 the Reading of the Proofs, and hearing what was aledgad 
: on either Side, it was decreed ſo and ſo; but the Facts 
which were proved, and allowed by the Court as proved, muſt be 
rticularly mentioned in the — .otherwiſe/if-a Bill of Review 
be brought, thoſe Facts ſhall be taken as not proved; for elſe a De- 
crer could ndt be reverſed: by a Bill; 961iRoKiew. 1 Vern. 2.14; 
2iChan, Ca. 2608 P. 2 , n len 0 1 , MI431 vir t 
2. A Decree being pronouncetl in alen Term, and, the De- 
Jenduat dying foan after on Motion to, have it inrolled, it: was 
held by Ld. Chan. to be a Thlüg often done; and that it, Was like a 
Judgment at Law, which, if pronounced before, may be, entered 
after the Party's Death; and thę Dectde Was inrolled aaa 
2 Chan. Ca. 225. Nel. Chun. Rep. 169, 8. P. 3 Chana: Rep, 78. 


8. P. 
So where a former Decree of Diſmiſſion being pleaded in Bar 


to a ſecond Bill, it was objected, that the Diſmiſſion and Decree 
could not be pleaded i in Bar, becauſe the Decree was not figned and 
inrolled ; and if the Defendant would have it, that it was a Suit ſtill 
in Being, then the Plea was a Plea in Abatement only: But per Cur”, 

Either that Suit was for the ſame Matter as the preſent, or not; if 


not, you ought to have moved to have had the Plea referred; but 
2 3 . ? 1 it 


— » 4 
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if it is, then that Suit is "cittier Jonendiog or detcitmined, and Siber 
Way is pleadable. Hil. 1684. Pritman and Pritman, 1 Farn, 310. 

4. But if an Adminiſtrator obtains (a: Decree; that he, his Execus 
tors: of Adminiſtrators, may redeem a Mortgage, and he dies inteſtate 
before Inrolment of the Decree, ſuch Decree ſhall not afterwards be 
inrollec; far the Benefit of his Adminiſtrator, for the firſt Adminiz 
ae , writs 1 J 9543 40) 


: 71 3 361 


6 0 Who-a are bound by the Decree. | 


wi, 917 36611 
LL original. \Parties . to th Suit, ad likeiviſe! all bol wh 
come in pendente Lite, and are made Parties thereto by Pro- 
ceſs, gte bound by the Decree. 1 Chan. Ca. 3, 153. 

2. If there are two Executors, and one of them by Necree is pra- 
hibited to receive any more Money, br: meddle farther with the Te- 
ſtator's Effects, and a Mortgagor to the Teſtator, who was preſent 
at the Hearing and Pronouncing the Decree, afterwards pays the 
Mortgage · Money to the Executor who had the Decree againſt him, 
he muſt pay it over again. 1 Fern. 57, 122, 8. C. Bud for this 
voy Titiæ Notice, and what ſhall be A Lis pendens. 

286) An Agreement by forme Tenants: of a Manor. uncle or Rint : Lern. 103, 

a Common, will be decreed in Equity, and ſuch Decree will bind © 
two or: three humourſome Tenants who oppoſe it. 1 Chan. Ca. 48. 
4. 8o where, a Bill was brought by ſome few) Tenants of Grey- 
och Manor againſt the Lord, to fettle the Cuſtoms of the Manor 
as to Fines upon Deaths and Alienations; and an Iſſue was directed 
to be tried at Law, and found, that upon the Death of the Lord 
or Tenant, there was due an uncertain Fine, but not exceeding a 
N age; Fine, that is, twenty Years old Rent; and upon 
Aliena the Te nt; a Fine alto r-uncertain and arbitrary; 
and it * müted [3 82 Al. at there bi bat . of the — 
Parties to this Bill, 8 reſt would not be bound by this Trial: But 
Ld. K. held they would; and he faid he remembered the -Cafe of 
Nether Wierſdak between Lord Gerard and ſome few Tenants, and 
Lord Nottingham's' Caſe in the Dutehy, concerning the Cuſtoms of 
Daintree Manor, for 'Grinding and Baking at the Lord's Mill and 
Bake-houſe; and: ſaid in theſe and a hundred others, all were bound, 
though only a few Tenants Parties; elſe, where there are ſuch Num- 
bers, no Right could be done, if alt muſt be Parties; for there 
would-be pe rpetual Abatements ; and it is no Maintenance for all 
the Tenants to contribute, for it is the Caſe of all; and in the Ex- 
chequer and Dutchy it would certainly be ſo, and no Differenee 
when it is here; and he cited Sir Milliam Beotbby's Caſe in the 
Dutchy laſt Michaelmas Term, where a Bill concerning the Cuſtom 
of Grinding at the Lord's Mill was amended, and made to be on 
Behalf of the Plaintiffs and all the reſt of the Tenants; and as to the 
Objection, that the Courts of Exchequer and Dutchy are Courts of 
Revenue, and go by other Rules than ordinary Courts of Equity, he 
faid that was of no Weight, and held, that all muſt be bound here 
as well ab there. Mich, 1701. Brown and Howard. 


+, The 
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5. The Plaintiff, being Vicar of the Pariſh of Wirkfworth in Per. 

ſhire, brought a Subhæna in the Nature of a Scire # cias, againft 
the Defendants, to inforce the Performance of a Decree made 5; Car. 1. 
by which (amongſt other Things) it was decreed, that all the Miners 
within the ſaid Pariſh, as well for the Time being, as to come, 
ſhould pay the tenth Diſh of Lead Ore cleanſed;'&c. to the Vicar of 
the ſaid Pariſh for the Time being, for Tithes, Sr. The Defendants 
appeared to the Scire Facias, and ſet forth, that they claimed not 
in Privity under any of the Parties to that Decree, and that ſome of 
them were ſeiſed of Mines not then found out qt opened, and that 
there had not been any Performance or Execution of the Decree, 
and other Matters in Avoidance. The Court held, that the Decree 
extends to all Miners within the Pariſh, for the Time being, 6r to 
come; ſo the Defendants are within the Letter, and expreſly Bound 
by the Decree, and as long as the Decree ſtands in Force muſt obey. 
Mich. 1690. Brown and Booth,” 2 Vern. 14. 

6. If a Deviſee obtains a Decree to hold and enjoy the Lands 
againſt the Heir, who it was ſuppoſed had ſuppreſſed the Will, and 
pending this Suit a third Perſon gets an Aſſignment of a Mortgage 
made by the Teſtator, and then purchaſes the Equity of Redemption 
of the Heir, having Notice that there was fuch a Will, the Purcha- 
ſer ſhall not be admitted to diſpute the Juſtice of the Decree, nor to 
try at Law, whether the Will was not cancelled by the Teſtator, 
Did. 216. | mA © h of Hiv tf 

7. But if a Mortgagee, after ten Years Suit, four Reports; and 
two Trials at Law, obtains a Decree to forecloſe, and an Account is 


taken, &c, yet ſuch Decree, &c. will not hinder a ſubſequent In- 


cumbrancer from redeeming the firſt Mortgagee, neither ſhall he be 
concluded by the Account taken in the firſt Suit. 1b:4. 663. 


(O Concerning Erroz in the Decree. 


* „ aſſigned for Error in a Decree, muſt appear in 

R the Decree itſelf ; for being inrolled, it is ſuch a Record as 
muſt be tried by itſelf; but if a Fact be miſtaken at the Hearing 
and decretal Order, that may be rectified upon a Rehearing. 1 Chan. 
Ca. 54. vide Bills of Review and Reverſal, Title Bill. 

2. If a Feme Sole exhibits a Bill, and during the Proceedings mar- 
ries, and no Notice is taken of it, but the Cauſe proceeds, 'and there 


is a Decree for the Defendant; this will not be ſufficient Cauſe. to re- 


verſe the Decree, being no Error appearing in the Decree, but a Mat- 
ter which ſhould have been pleaded in Abatement, and of: which the 
Defendant alone might have taken Advantage. 1 Chan. Rep. 23 1. 

3. So if a Mortgagor has a Decree againſt the Mortgagee to have 
a Redemption, and pending a Reference the Suit abates by the Death 
of one of the Parties, Defendants; but the Account goes on, and 
the Maſter is attended by the Executor of the Party dying, and makes 
his Report, which is confirmed and decreed; this after twenty Vears 
ſhall not be ſufficient Error, fo as to intitle the Deviſee of the Mort- 
gagor to a new Account, 30 Car. 2. Sling ſty and Hale, 1 Chan. Ca. 
122. | 


4. Sir 
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df Sir ir Gates Downing brought an Appeal i in the Lok of Lords -, Z5 4 == a pore 4 | 
from a Decree made in the Court of Chancery, r ſuggeſt-7: — OG Ex Aeon 


ing, that though the Regiſter in drawing up "hs der had drawn it — — ae» SAR 


as a Decree by Conſent (and the Minutes dere ſo too); yet he ne⸗ —— ws CIS At 
ver did conſent to ſuch Decree, nor his Counſel neither ; or if they -- 5555 Fa fo, , 


did, it was without his Authority, and made Affidavit of it; but 3 2 
the Appeal was diſmiſſed, Hz. 1699. Downing and Cage. 

5. Pn Grice, by Will, deviſes his Real Eſtate to his Wife for 
Life? and after to Thomas his Son, for ninety- nine Years, if he ſhould 
fo long live, charged with the Payment of 500 J. a-piece to John and 
Thomas, the two eldeſt Sons of his Son Thomas, at their Age of 
twenty-one Years, and dies; afterwards John the Grandſon dies in 
1694, an Infant, and inteſtate; after, in 1698, Tomas the Father 
dies, without taking Adminiſtration to Fobn his Son; and this Bill 
was brought to have an Account and Diſtribution of the Perſonal 
Eſtate of Fohn Grice the Grandfather, Thomas the Father, and John 
the Son; and on hearing the Cauſe the Court had decreed the 5000. 
Legacy, deviſed to John the Grandſon, to be diſtributed among his 
Mother, Brother and Siſters, equally ; and a Bill of Review being 
brought to reverſe this Decree, the firſt Error aſſigned was, that on 


the Death of John the Grandfon, in the Life of Thomas his Father, 4 


his 500 J. Legacy veſted in his Father by the Statute of Diſtribu- 
tions, though he took not Adminiſtration to him, and therefore 
ought not to have been diſtributed as the Perſonal Eſtate of John 
the Grandſon, but as the Perſonal Eſtate of Thomas the Father, and 
then the Mother would be intitled to a Third of it; and it was ad- 
mitted that it ought to have been fo; but it was infiſted, that this 
Error did not appear in the Body of the Decree, as drawn up; for 
though it was laid in the Bill, that the Grandſon died in 1694, and 
the Father in 1698 ; and that it is confeſſed in the Anſwer, they 
died about the Times in the Bill; yet the Defendants being Infants, 
their Admiſſion is not ſufficient, unleſs proved ; and it ſhall be ſup- 

ſed it was not proved, becauſe if it had, the Court could not 
make ſach a Decree, and the Proofs cannot now be referred to. On 
the other Side it was ſaid, taking the Facts to be, as it appears on 
the Decree, as drawn up and inrolled, it is a plain Error, and it 


muſt be 10 taken now; and the Queſtion | is not at preſent, whether . 


an Infant's Admiſſion be good, or not. Ld. K. held it an Error 
appearing in the' Body of the Decree ; ſo the Decree was opened. 
Trin. 1706. Grice and Goodwrn. 

6. There having been a Decree made for a very liberal Allowance 
for the Maintenance of an Infant out of a Truſt Eſtate, and not 
according to the Truſt; upon a Rehearing it was endeavoured to ſet 
aſide the Decree: But per Cur', where an Infant recovers by Decree 
of the Court, the Court may, by the Approbation of the Infant's 
Relations, allot him a Maintenance, though no Proviſion in the 
Truſt for that Purpoſe ; and this founded on natural Equity ; and 
though in this Caſe the Decree went beyond natural Equity, yet a 
Decree being made in it, we will not reverſe it, though poſſibly we 
would not have made the Decree. Trin. 1691. Englcfield and Engle- 
feld, 2 Vern, 236. 
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Decree. 


(D) Concerning the Perfozmance and Exetu⸗ 
| tion of a Decree. "elf. 


bo: | HE Lord Chancellor for the Time being will inforce the 
Execution of Decrees, though made by a prior Lord Chan- 
cellor ; and though they are alledged to be unreaſonable, yet will 
aſſiſt with the utmoſt Proceſs of the Court, till they come regularly 
before him to be reverſed. 29 Car. 2. Lawrence and Berney, 2 Chan. 
Rep. 127. | { ones 
- If by Decree Mortgage-Money is to be paid at a certain Time, 
yet in caſe of inevitable Neceſſity the Court may inlarge the Time, 
though the Decree be ſigned and inrolled. 1 Chan. Ca. 64. 
3. But where the Court had decreed, that either the Defendant 
ſhould pay a Sum of Money by a Time therein for that Purpoſe 
limited, or that in Default thereof, that the Plaintiff ſhould hold 
and enjoy the Lands charged therewith ; and a Writ of Execution 
of the Decree had iſſued, and an Attachment for Non-performance 
thereof; and upon the Return of the-Attachment, the Defendant 
moved he might appear and be examined; and it was infiſted he 
ought to be admitted thereto, for that he might ſhew that the Pro- 
ceſs iſſued not regularly, or that he had paid the Money, or had a 
Releaſe, Sc. But the Maſter of the Rolls ordered the Proceſs to 
go on, and would not admit the Defendant to appear to be exa- 
mined, unleſs he would give Security to perform the Decree, Mich. 


1688, Roper and Roper, 2 Vern. g1. 


* 4. The late Lord Alling/on's Eſtate was decreed to be ſold for 
,yment of his Debts and Legacies, and that all Parties intereſted 
ſhould join in the Sale; and accordingly the Eſtate (being about 
2000l. per Aun.) was ſold. to F. S. and Conveyances executed, in 
which there was a Covenant for farther Aſſurance; afterwards F. 4 
ſold away 1600 J. per Ann. of the Eſtate to another Perſon, and was 
conſtrained to deliver all the Deeds to him, ſo that he had none left 


to make out any Title to the 400 /. per Ann. that remained unſold; 


and therefore moved the Court, that the Parties to the Canyeyance 
to him might be ordered to execute a Duplicate of the Conveyance 
to be kept by him, they refuſing to do ſo on the firſt Motion 
Ld. K. ſaid, He looked upon it to be within the Covenant for fur- 
ther Aſſurance ; and ordered that a Duplicate ſhould be executed, 
but that it ſhould be indorſed on it, that it was only a Duplicate ; 
but the Matter being moved again by the other Side, the Order was 
diſcharged ; for that the Decree being once executed, the Court had 
no more to do in it, Mich. 1700. Napper and Lord Allington. 
That a Decree is equal to a Judgment, and to be paid accordingly 
in a Courſe of Adminiſtration, vide Title Crevitoz and Debtoꝛ; that 
the Benefit of it ſurvives to the Wife, vide Title Baton and Feme. 
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(A) Who is obliged to pꝛodutce them, to whom, and upolt e 4 45:4 4 Ah 
what Terms, and how they are to be kept. „ „ 
(B) Df ſuppꝛeſſing and cancelling Deeds and Writings, and 07 Hee eee, 104 
the Conſequence thereof,  _ CC 


(C) Deeds, and other Inſtruments entered into by Fraud, | 
ccc. in what Caſes to be relieved againſt. 2 felce, gm. 


(D) Defet in a voluntary Deed, in ert Caſes aided in 2 3 * 


_ Equity, 
Gp eee, . 
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(4) Who is obliged to p2oduce them, to 7 — u. 
whom, and upon what Terms, and how 2 1% 
they are to be kept. 8 + . 25 


WHE Plaintiff was a Rewainder-Man i in Tail i in a voluw= = A. , . ä 

tary Settlement, and the Bill was for a Diſcovery of Ze . 

the Deed ; but it appearing to the Court, that the In- £ * . A + ids. 
— tail was diſcontinued, the Court would not relieve the” Ot 

Plaintiff, . Hil. 1688. Kelly and Berry, 2 Vern. 35. vide Bills of 1 8 Ez ” Zu. 

Diſcovery, Title Bill. 

2. So where a Bill was exhibited to 11 an ancient Deed of Az 9 
Intail, alledged to be in the Defendant's Hands, and the Defendant ” e 
pleaded a Conveyance made to himſelf of the Eftate in Queſtion ; = 
and that, if there was any ſuch Intail, the ſame was diſcontinued ; 
and the Court allowed the Plea, and ſaid, they would not aid the 
Iſſue in Tail againſt a Diſcontinuance, though by a voluntary Con- 
veyance. Paſc. 1688. Bunce and Phillips, 2 Vern. 50. Where 
Affidavit muſt be made, that the Party who prays a Diſcovery of a 


70, Sc. has it not in his Poſſeſſion, vide Title Aﬀidavit, Letter 
A 


173. I Fe: 
7s 4 


If an Heir at Law brings a Bill for Deeds and Writings againſt 


the Widow of his Anceſtor, he muſt eſtabliſh her Jointure, though 


it was made after the Marriage, and not purſuant to any Marriage- 
| Articles, 


— 


— 
= 
- 1 
4 9 
— x 
LL.» 
= 
=" 
-H 7 
- 4 
4 9 


, Ae, Ser? Song ern Se RH: 16154 7 e #6 17, ere ge a Ae. aan, fee, hes is F 


j 
1 
ik 
<< 
1 
» 2 
i 
| 
7 
oo 
1 


4 COTE! * % T0 4 4" (0 

i . 7 h ay + A / | +» 
_ * 1 - ; 

. a+ * , 

_ * 

* bs of Ms. * 

68. - * * 
3 


G R no "ER * 0 * 0 ry * I bn _—_ 4 3 yy * N T* 1 ** * or — N 
. 1 Cy” | 9 , þ "UTP TY * A N ot . ANI. MU i Lf "0 94 ann | — T7. - * N 2 2 ran 
N * N = B+. F bh - * a... EY * * * * 8 1 - TE * 4 {4 ta * * 4 1 FP 1 9 A r . 7 N * X * 2 2 193 
/ n — AY NEW ** " Le FiY l 9 —_ "2s CY 4 x — n A. + % * * f b * 12 
1 0 % +» * * 4 T7 = = . * 4 J 1 . Sev * * 2 * * * * % 1 7 5 CY * q = \ 57 % > 8 1 4 
y v3 65 GX * 1 * a6. Dat 9 . B ys We ne * NW 
1 f ; 7 l a 0 1 11 5 | n : Pri.” 7 4 - \ * Kan l g 8 
e %. Boe 2 es * R e 
* * 7 | 5 ; — * 2 Ny 4 o * T3» »» _ » 34 _w_ ie Yo We A... : As _ 
44 — 1 1 4 7 5 Þ . 2 0 : 7 2 „ d "* ' 4 i * 


« 
* * „ 


GE? 1 3 7 £ 45. th." "T%. ; 4 e 88 .. OY 
23 \RIRY IS eng 3 en Wares NE OR 4 ͤ½1 ß 8 n N 
1 „ * 1 Wh 3 at | 

* * 1 


* 


* 


. * = 4 1 « R 
& * * * wy Py . * - N . 
a A * # % 1 F * . - * * 
Y 
on 5 . 
7 * *. % 4 . — — 2 
— —— —— * * _ 
. — - « * 
Ja. c „ 4 — 


168 Deeds, and other Writings. 

TOY Articles, but purely voluntary. 1 Vern. 479, 480. per Curiam, vide 
4. A. brought a Bill againſt one who was Aſſignee of a Leaſe, and 
charged, that the Defendanty knew that the Leaſe was expired, and 

that the ſame did appear by Writings in his Cuſtody. The Defendant 

pleaded, that he was Purchaſer of the Leaſe, and that at the Time 

of the Purchaſt be was informed, that there were fifty-ſeven Years 

S to come in the Leaſe, and therefore gave after the Rate of nineteen 
Years Purchaſe for it; and the Plea was allowed. 2 Vern. 25 5. 

5. A Bill. was exhibited for a Diſcovery, whether in a Mortgage 

made by A. to B. which tad) been afligned to the DefendartR there 

Wag not ſome Tfuſt declared for the Benefit of the Plaintiff The 

Defendant by Anſwer denied there was any Truſt declared for the 

Plaintiff; and the Anſwer being replied to, the Queſtion at the Hear- 

ing was, whether the Defendant ſhould be obliged to produce the 

Deed ; and Ld. K, ſaid, He. would not oblige him; for by this Me- 

thod all Purchaſers mg ee blown up. But the Reporter adds a 

Dhtrre tamen. 2 Vern. 463, For this vide how far Purchaſers 

without Notice are favoured, Title Purchaſe. . 

6. If there be a Deed of Settlement, under which two Perſons 

(a) If a Man claim, the Court will (a) order it to be brought into Court for its 

ſeiſed of Lands ſafer Cuſtody, and both Parties to uſe it as they have occaſion, and 


ay 
„ 


r 0, Hake Copies of it, if they pleaſe, 2 Chan. Ca. 42. 
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Deeds, and | 
Evidences, and maketh a Feoffment in Fee, either without a Warranty, or with Warranty only againſt him 


and his Heirs, the Purchaſer ſhall have all the Charters, Deeds, and Evidences, as incident to the Lands & 

ratione Terr, to the End he may the better defend the Land himſelf, having no Warranty to recover in Va- 
lue ; for the Evidences are as it were the Sinews of the Land, and the Feoffor not being bound to Warranty, 
hath no Uſe of them ; but if the Feoffor be bound to Warranty, ſo that he is bonnd to render in Value, then 
is the Defence of the Title at his Peril; and therefore the Feoffee in that Caſe ſhall have no Deeds that com- 
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* 7, A. on the Marriage of his Son, ſettled ſeveral Lands in this 

: to the Uſe of his Son for Life, then to his firſt and other Sons in 

Tail, and for Want of ſuch Iſſue, to the Uſe of the Plaintiff, who 

was his Brother, and his Heirs; and as to the other Part of the 

Lands, to the Uſe of the Son for Life, and after to the Uſe of the 

Wife for her Jointure, then to the firſt and other Sons in Tail; and 

for want of ſuch Iſſue, to the Plaintiff and his Heirs ; the Son and 

Wife died without Iſſue in the Life-time of A. and after their Deaths 

A. got the Settlement, and cut it in Pieces; but the Counter-part 

was intire, and in the Hands of A. and the Bill was brought to diſ- 

cover it, and to have it preſerved; and the Counter-part being con- 

feſſed in the Anſwer, the Plaintiff obtained an Order at the Rolls to 

have it brought into Court; and a Motion was made to have that 

Order diſcharged, for that the Remainder to the Plaintiff was merely 

voluntary, and therefore he ought not to have any Aid from a Court 

of Equity ; but the Court would not diſcharge the Order, but made 

the Deed be brought into Court, there to remain, and thereby hin- 

der A. from ſelling the Eſtate from the Plaintiff, Jin. 1691, 
Brookbank and Brogkbank. 1 * 
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@) Of eas aud täntelliug Wilh. and 
© Writings, and the Conſequence thereof, 


1 


1 4 upp preſſed a e a by which a Remainder in Pree. is Chai: 
, Tal Male was limited to the Plaintiff's Father; and all the 5, SC: 
prior Eſtates being ſpent; upon Proof made, that the Settlement and IF 
came to the Defendant's Hand, and that he had confeſſed it in An- wr, Eg. 
ſwer to a former Bill, though now he denied it; the Maſter of the . Air. fra 
Rolls decreed the Plaintiff ſhould hold and enjoy the Eſtate, and 
this Decree was confirmed by Ld. K. Tri 71a. 2790. Eyton and Eyton, 
2 Vern, 380. | 
>, So where a Perſon confeſſed, 9 be in 4 Fihen had burnt 
his Marriage-Articles ; ; but it being made appear, that he produced 
them at the Execution of a Commiſſion ſubſequent in Time to the 
Day on which he pretended to have burnt them, he was committed 
to the Fleet, until he ſhould produce them ; and although he. after- 
wards made Oath he had them not, and could not produce them, 
and that it was inſiſted for him, that although the Burning of the 
Articles Was a great Miſdemeanor, yet a Man was not to ſuffer per- 
petual Impriſonment, . becauſe he could not do what was impoſſible 
for him to do; yet he could not be diſcharged until he had conſented 
to admit the Articles were to the Effect in the Bill. Trin. 1706. 
Sampſon and Ramſey, 2 Vern. 56 1. vide 1 Chan, Ca. 292, 293, S. P. 
If A. on his Marriage with B. ſettles Lands on her for a Join- Pre bn C in Chai. 
ture, which were ſubject to an Intail, and C. the Brother of A. is 35; Faw and 
Deed of Intail in his Cuſtody, and owns that he cancelled it, being 
under an Apprehenſion that A. would dock the Intail, and A. devi- 


vers in Ejectment on the Deed of Intail ; yet Equity will decree the 
Widow her Jointure; but F. S. being a. voluntary Deviſee, can have 
no- Relief. + Mich: 1691. Raue and Pole, 2 Vern. 239. decreed, and 
affirmed in the Houſe of Lords. Vide Title Notice. 


(C) Deeds, and other Jnſtruments entered 


relieved againft, ments. 


y 


Wh For r goof granted to the Defendant B. a Rent-Charge of 
per Ann. out of Lands in Ireland of roool. per Ann. to 

hold to * = his Heirs, to commence from the firſt M:ichaelmas 
or Lady-Day, after the Death of A. without Iſſue Male, with a 
Proviſo, if the ſaid A. had any Iſſue Male, who ſhould attain the 
Age of twenty-one Years, the Grant ſhould be void; A. died with- 
out Iflue ; and on a Bill to be relieved againſt this Rent-Charge, the 
Court decreed a Reconveyance or Leaſe thereof on Payment of the 
zool. and Intereſt; it appearing in the Cauſe by Proof, that A. was 
young and necefſitous, and had lived an idle diſſolute Life, and that 
the Debaucheries, in which B. was often a Companion with him, 
would ſoon end his Days ; that he made this Bargain without the 
XN Xx Advice 


privy. to the Intail, and ingroſſes the Jointure-Deed, and has the Bet. 169 a 


ſes the Inheritance to J. S. and dies without Iſſue, though Cree 5 


into by Fraud, &c. in what Caſes to be * "Tas 2 — 


tn. 4 1 mY 


Deeds, aud other Ir 2 


Advice of any Friends or Counſel of his own ; and that he was ut- 
terly incapable af ge 9 18 %% as ap red by the Oaths of his 


— 


Sargeons. Pag. 1 Bar? of Haga rr gen 1 Vern. 
227. nn 
Prec. in Char. * 2. But where A. 11 an dun in Neæucg le deſcended to bim, which 


206, 8. C. FR. let at 64/. per Ann. but ns to a ſmall Mortg gage, and A. 
amine. being very poor, was inveigled to fell it for 80/7. and afterwards 
brought a Bill to be relieved, but Was diſmiſſed: Ld. Chan. decla- 
ring, that though the Bargain was not a fair one, yet o it was not 
attended with ſtrong Badges of Fraud, there could be no Relief 
againſt it. Micb. « Ay Mood and Fenwick. | 

If a Bond be entered into by Force and Terror, but ſo as not to 
male it Dureſs, the Court may relieve againſt it, at leaſt not ſuffer 

it to þe carried into Execution in Equity. 2 Vern, 497. per Cur. 
4. A Man poſſeſſed of a Leaſe for three Lives of a Rectory, devi- 
fed the Rectory by his Laſt Will; but that being void, it came to 
his three Daughters, as Coheirs and ſpecial Occupants : There being 

a Suit in Chancery, the Huſband of one of the Daughters, fearin 

* be in Law, and being made to believe that he ſhould be forced 
to pay the Coſts, releaſed the Arrears that ſhould be coming to him 
for his Share of the Rectory to the other Siſters, who were to bear 
the Charge of the Suit ; and his Share of the Arrears amounting to 
000/. the Releaſe was ſet aſide, it being a Mifapprehenſion i in bim. 
Hi 1681. Gee and Spencer, 1 Vern. 32. vide 16;9. 20. where it is 
declated by Ld. Chan. to be the conſtant Rule in Equity, to avoid 

0.6 as 9 (a) a Releaſe, where there is Suppreſſio Veri, or  Suggeſlio Falſi (6). 


"Judgment of 

9801. ung 2. B. gave 4. a Lega of 5 54 and def A. on Rece of this 8. gave the Executor of B. 
in this Mr 1 acknowoledgt to have received of C. 51. l 1 * — at a Legacy by B. and db relecſe to 
him a Bac — i oo bim, as Exccutor of B. vam Haul, for any Matter whatſoever ; and it was ad- 
judged, that th e a of the fords, All. Demand, oo be reſtrain re Pao by the particular Occaſion men- 
tioned in the former err ereof, viz. the Receipt of che J. Legacy ſhould not be a Diſcharge of the 
Judgment. Pafe:'i . & M. E and Cole, 1 . or. adjudged! ; BY * ap Tang and I 
Eg. Ca. Abr. Fart 2. | 


0 Defect in a Kownrary | Deed, n what 
Caſes aided in Equity. ': 


4 Haying two Nephens, hg were his Heirs at Law, by 
veyance executed in 15 Lifetime, 41151 . the Ly 
. the Uſe of himſelf for Life; Remainder to. h e, if h 10 
happen to have any, Remainder to his 6 he, in t de Bau- 
meration of the Particulars of the Lands, a Miſtake was made; but 
the Conveyance being merely voluntary, the Court refuſed ta amend 
it, but left the Lands to deſcend equally TINS: Hil. 168 I, 
Lee and Herley & al, 1 Fern. 3m, 38. 4 09 
2. But if a Man makes a voluntary Settlement AS a Proviſion! for 
his younger Children, and for their Maintenance, ſuch voluntary 
Conveyance (hall be ſupplied and made good in Equity. 1 Verx. 40. 
vide 2 Vern. 475. That if there are two voluntary Deeds or Con- 
N the firſt ſhall Rn and vide Title Agreements,” Let- 
es (Gl. 
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(E) Of executozy Deviſes of Lands of Inheritance; and | 
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bete of Contingent Remaſnders and Croſs Rematnvers, 4997 
as far as they relate to this Plate. 


(r) Ot exetutoꝛy Deviſes of Leaſes fo2 Years, and here of 1 
the Limitation of the Truſt ot a Term, as far as it te- 4 
lates to and agrees with the Deviſe thereof, - | 


(8) Of. Terms fo2 Years and incertain Intereſts by Depile. 
(H) Ok Deviſes by Implication. 
(1) Oe Deviſes of Lands to; Payment of Debts. 


(K) Of Deviſes of Things Perſonal, as Goods, Chattels, 
&c. by what Deſcription, and to whom good, 


(4) Where a Deviſe wall be in Satisfakon ofa e due. 
er bot Dübüs. none 


1ſt, By deviſing what the Law already gi gives, or what the Policy 

* the Law will not admit. ; 

, By, Uncertainty in the Deſcription of che Thing deviſed. of Nu & b e, 17 

"TS ly, By. Uncertainty in the Deſcription of the Perſon to take, e eee 2 . ung 
AJibiy, By the Devifce of Lands dying in the Life-time of the De- 23 Pare 
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. of any Ma- 
nors, Lands, &e. by a Fam — 1 PINE; 1586 or Nen 3 is not nat; that ſuch only, who have 
6 nd and diſpoſing Memory, can deviſe, vide 6 Co. 23. a. Cro. Fac. 497. and that it is not ſufficient = 
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2. A Feme Covert r e deviſe any -6f the Goods, 


which ſhe hath as Executrix, without the Aﬀent of the Huſband, 


(3) The Heb: or his (5) SI fie, 7 jr 23 pi 668. 


_— as the Huſband will- TL. Cro. Flix. 27. Cre. Gay; 219, WM 597. But 
it does not operate as a Will, 15 $090 it to i ws Gi in the Nee Court. I Mod. 211, 212. For 


1 "ad 0 1 


+ If a Feme Covert. RE Fry publiſhes "oy Will, and deviſes 
Land by it, and her Huſband dies, and then ſhe. dies, the Deviſe is 
void, becauſe the Conſummation is founded ono the Nabil and 
Publiſhing, which are void Acts. Plow, 344. > 

k 80 if one, being under the Age of twenty-one Years makes 
bis Wil, ald thereby deviſes his Lands, and after attains be Age of 
% For this twenty- one Years,” And. dies without making any u Publicstion 
wide And. 18a. thereof, this Deviſe is (c) void. Micb. 1 5 Car, 2. Heer and For- 
2 6 Ale, 1 Sid. Aba. agreed per Curiam, upon a Trial at Bar. 
AE 5. But an Infant Male at the (4) Age of: fifteen, or Female at 
Books men- twelve, if proved to be of. Diſcretion, may make à Will of their 
tion the Age Perſonal Eſtate, and it ſhall be good; 3 by. MP. WE ad- 


of ſeventeen, 
others that an dHtted by the Court: * Perm.” "269. £ ; 
Infant may Hod 063097 07 GH X ; 


make his Teſtament, and conſtitute his 12 for his Goods — Chats Po en Go. Lit. But a 
the Common LH appdinted nd T imie, it thereſore depends wholly: on the Spiritual Court. 2 Mod. 3 1 5. 
per Curiam; and it was ſaid, that they ſometimes allowed Wills made by Perſons of fourteen Years of 
Age; bur however it being a Matter within their Juriſdiction, the 88 will not intermeddle. 


Bid. 2 Jones 219. r 9 oy 
Vio — 7 att 10 22 8 1 p = 7 th - 1 * N. 


6. Tebent in Tail to him and the Heirs go! His Body, "with the 
Revetfion expectant i in Fee, cannot deviſe the Land in Fee to ano- 


0.0 Becauſe at ther, 82 he digs without Ifſoe. 31 . 3. 09 adjudged, Were 


Common Law > 9212149? 


It i 7 


| — nd 


tr: 


not grantable or deviſeable ; but whether ſuch a Reverſion could be deviſed by Parol within the Cult wide 
35 409, 410. . and TREE 6s the n of Ou 2. ipod not _ nl OT? * 
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„ Tenant | in Tail may deviſe * to a Charity, Ks kick De. 
viſe ſhall be good; though there: was neither Fine levied, nor Re- 
covery ſuffered" of the Lands. "Duke's Char. Uſes 110. 2 Vern-453, 
S. P. decreed, 

8: If there heit wo Jointenants of Lands, and one 'of them deviſes 
that which belongs to him, and dies, this is a void Deviſe, and the 
Devyiſee takes nothing, becauſe the Deviſe does not take Effect till 
_  after.the Death of the Deviſor; and then the ſurviving Jeintenant 
takes the Whole, by a prior Title, vg. from the firſt Feoffment ; 

1 © in this Caſe, if the Deviſor ſurvives the other Jeinted int, Wen 
... * Deviſe 1 5 wh oe Is, becauſe he being the "oi — 
ointenant has the Whole ethane and ten the Wor 8 © 
"CS * 1 : | ” | cone he 
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the Will are ſufficient to carry the whole Eſtate; beſides at the Time 
of making the Will, though he was not ſole Tenant of the Land, 
yet he was ſeiſed per moy & per tout; and it is impoſſible to fix upon 
any particular Part which he meant to deviſe, becauſe he could not 
then call one Part of the Land more his own than another; and 
the moſt genuine Conſtruction ſeems to give the whole Land, ſince 
he was ſeiſed per tout of it at the Time of the Deviſe. Lit. Sect. 
287. Perkins, Sect. 500. 

9. A Wife may be a Deviſee, though not a Grantee to the Huſ- 
band; for as the Grant had been void, becauſe the Huſband and 
Wife are but one Perſon in Law, ſo the Deviſe is good, becauſe it 
does not take Effect till after the Death of the Huſband, and then 
they are no more one Perſon. Co. Lit. 112. 1 Rol. Abr. 610. 

10. A Deviſe to the Principal, Fellows, and Scholars of Fe/us 
College in Oxford, and their Succeſſors, for Maintenance of a Scho- 
lar, is good by the Statute of charitable Uſes, though ſuch Deviſe 
had been Mortmain by the Statute of Wills, Hob. 136. Flocd's Caſe, 
Vide Title Charity. 

11. A Man might have deviſed to an Infant in Ventre /a Mere, 
though the Deviſor died before the Infant was born; for he was in 
Eſje in ſome Reſpect, and the Freehold ſhall be in the Heir in the 
mean time: (a) Dubitatur, 11 H. 6. 13. (a) Whether 


a Deviſe to an 
Infant in Ventre ſa Mere per Verba in praſenti be good, has been much doubted, becauſe it is not to take Ef- 
fect at the Time of the Death of the Deviſor ; and ſince by the Deviſe he is to take immediately after the 
Death of the Deviſor, the Freehold cannot be in Abeyance by the Act of the Parties; but as the better Opi- 
nion ſeems to be that ſuch a Deviſe is good, it will be ſufficient barely to mention the Authorities pro and con. 
as Dyer 303. 2 Mod. 9. 1 Lev. 135. Moor 177. Pl. 312. 220. Raym. 163. 1 Keb. 851. 2 Bulft. 273. 
1 Rol. Rep. 110, 137. 2 Rol. Rep. 335. Raym. 83. Carter 5, 87. 2 Mod. 292. And by Finch Ld K. the 
Doubt ariſes upon the Statute of Wills, which enacts, That it may be lawful to deviſe to any Perſon or Per- 
ſons, &c. but that at Common Law without Queſtion it was good. 2 Mod. 9. But a Man cannot ſurreadet 
a Copyhold to an Infant iz Yentre ſa Mere. 1 Rol. Rep. 109, 137, 254. 2 Bulſt. 272. : 


» 


12. A Deviſe to an Infant in Ventre fu Mere, when he is born, 
is undoubtedly good, and the Freehold ſhall deſcend in the mean 
time. 1 Lev. 135. 1 Rol. Abr. 609. 

13. So is a Deviſe to an Infant in Ventre ſa Mere, with a new 
Publication of the Will after his Birth. Cro. Eliz. 423. 

14. So if Lands be deviſed to A, for Life, the Remainder to a 
poſthumous Child, this is a good contingent Remainder, becauſe 
there is a Perſon in Being to take the particular Eſtate ; and if the 
contingent Remainder veſts during the Continuance of the particular 
Eſtate, or ev inſtante that it determines, it is ſufficient. Moor 637. 
vide 3 Lev. 408. 4 Mod. 259, 282. the Caſe of Reve and Long; 
and vide 10 & 11. z. cap. 16. whereby Proviſion is made for 
preſerving Remainders for the Benefit of poſthumous Children. 

15. If Lands are deviſed to two Men, and the Child with which 
the Deviſor's Child is enſeint, the Child ſhall take by the Deviſe, 
but whether jointly or in common, quære. Moor 177. 


16. A Baſtard may be a Deviſee of Land, but a Monk cannot. 
Dyer 323. 
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no Lands or 


what (a) Eſtate oꝛ Jntereſt in the 
De viſoꝛ may he diſpole. | 

Tencments 

were deviſe- 


able by any 1, IJ F the Father deviſes Lands to his youngeſt Son, and the eldeſt 
Len Son knowing thereof enters into the Land, and diſſeiſes the 


N e Father, and ſo continues till the Death of the Father, by which the 


they be uanſ- Will is (5) void; yet becauſe it was made void by Deceit and Covin, 
ferred from it ſhall be made good in Chancery: Per Ld. Chan. in Naſſavell and 


ther, but by Emry's Caſe, 1 Rol. Abr. 378. 


ſolemn Livery - | 2 
and Seiſin, Matter of Record, or ſufficient Writing. Co. Lit. 111.6. The Reaſon of this is owing to the 


Nature of the old Feuds and Tenures ; for if this were permitted, the Lord would be diſappointed, not only 
of the Profits of Ward, Marriage, and Relief; but likewiſe it would be in the Power of his Tenant, by devi- 
fing to a Stranger, to put on him a Perſon, who had neither Ability of Mind, or Strength of Body; though 
the one was requiſite to aſſiſt him in his Courts, and the other to defend his Perſon in the Field. a (5) If a 
Stranger diſſeiſes the Deviſor, if he dies before Re- entry, the Deviſe is void, 39 H. 6. 18.6. but if he re- 


enters, the Deviſe ſhall be good, for he was ſeiſed ab initio. 1 Salk. 238. 


2. If A. articles for the Purchaſe of Lands; but before any Con- 
veyance executed, he deviſes all his Lands to be ſold for the Pay- 
ment of his Debts and Legacies; theſe Lands will paſs, although he 

(0 Tf a Man was not ſeiſed at the (c) Time of the Will, and though there was no 


oo 3 new Publication. So if a Man deviſes all his Lands for Payment of. 
has nothing, bis Debts, and afterwards purchaſes Land, Equity will decree a Sale 


GO pur of the purchaſed Lands, although there were no precedent Articles. 
fuch a Deviſe Trin. 35 Car. 2. Prideux and Gibbon, 2 Chan. Ca. 144. S. C. cited 
b void, not Lucas's Rep. 529. Mich. 10 Geo. 1. in Canc. 

ing within | OY 
the Statute of Wills, for he is not a Perſon having. Plow. 348. So where a Man deviſed to his Wife all ſuch 
Sums of Money, Lands, Tenements, and Eſtate whatſoever, whereof at the Time of his Deceaſe he ſhould be 
poſſeſſed ; and after the Making of the Will, he purchaſed Lands of the Cuſtom of Gavelkind, and died with- 


out making any Publication ; and it was held, that theſe purchaſed Lands did not 2 for they were not /ua 
at the Time of the Making of the Will; and the conſtant Form of Pleading is, the Teſtator was ſeiſed, 


and that being ſo ſeiſed, Ec. which at leaſt is an Evidence of the Law; and there is no Difference as to Lands 
deviſeable by Cuſtom or by Statute ; but ſuch Deviſe of Things Perſonal is good, though the Teſtator had 


them not at the Time of making his Will, becauſe they go to the Executor, and paſs'not by the Will, but by 
the Aſſent of the Executor, to whom the Will is only directory: Adjudged Mich. 6 Ann. in B. R. on a Writ 
of Error out of the C. B. and confirmed alſo on a Writ of Error in the Houſe of Lords, between Bunter and 


Cooke. 1 Salk. 237, 238. | 


Vide Eg. Ca. 3. If A. purchaſes Copyhold Lands, and dies before Admittance, 


_ 45 11 1 having firſt deviſed all his Copyholds to T. S. the Copyhold Lands 


Greenhill, S. P. contracted for will paſs by the Will; or in any Caſe, if there are 
Articles for a Purchaſe, and the Purchaſer makes his Will, and dies 
before any Conveyance executed, yet the Lands ſhall paſs in Equity. 
Trin. 15 Car. Davie and Beadſham, 1 Chan. Ca. 3. | 

Prec. in Chan. 4. A. employs B. to article for the Purchaſe of Lands, which B. 

2 Fo did, and the Articles were made in April, but the Poſſeſſion was not 

77, S. C. iz to be delivered till the Michaelmas following; A. before Michaelmas, 

tetidem Verbit or a Conveyance executed, but after Payment of the Purchaſe- Mo- 

with gi ney, deviſed by ſufficient Words to . S. and afterwards A. takes a 


Chan. Vide _ . 
Lucas's Reg. Conveyance of the Lands ſo articled for, to him. and his Heirs, and 


$28. died ; and it was held, and affirmed upon a Rehearing, that the 


Land paſſed by the Will, and that an equitable Intereſt is as well 


(4) 2 Will. deviſeable as a legal Eſtate. Hil. 1711. Greenhil and Greenhil (d), 
Rep.531,S.C. 7 
cited by the 5 8 n. 
Maſter of the Rolls to have been ſo determined; but he took a Difference where the Purchaſe was before the 
Will made, and where after; for in the laſt Caſe Teſtator had no equitable Intereſt in the Land, and ſo having 
no Title, could deviſe nothing. Vids the Caſe of Pitt and Langford, Eg. Ca. Abr. Part 2. 


1 1 — 2 * a K 
„ COIL 51 —I7 n 4. _ 24 1 ky S - _ a ; ; : 1 
— = & — tte 00 oe alt 

* 


5 Deviſer. 5 175 
2 Vern. 679. The Reporter adds a Qyere, Whether the Teftator | 
after the Date of the Will, having taken a Conveyance to himſelf and 


his Heirs, it did not amount to a Revocation. 2 


5. On a Treaty of Marriage, Articles were entered into, whereby Len and 
the Sum of 700/. being the Wife's Portion, and 7001. more added —__ * 
to it on the Part of the Huſband, in all 1400 J. was agreed to be Pre. in Chew, 
laid out in the Purchaſe of Lands, to be ſettled on the Huſband for 4 . 
Life, Remainder to the Wife for Life, Remainder to Truſtees, to ** ˖ 
ſupport contingent Remainders, c. The Marriage takes Effect, the Verbis with 
Huſband dies without Iſſue, and before any Purchaſe made purſuant * 1 
to the Articles, having firſt deviſed all his Perſonal Eſtate to the 171 8. 0. 
Defendant, who was his Wife, and all his Real Eſtate to the Plain- and Decree. 
tiffs, who were his Nephews, and one of them his Heir at Law, 
and made his Wife Executrix, but took no Manner of Notice of 
the 1400 J. On a Bill brought by the Plaintiffs to have this 1400/. 
as they would have the Land, if the Purchafe had been made pur- 
ſuant to the Articles; for the Wife took more by the Deviſe, than 
ſhe would be intitled to under the Settlement, had it been made ; 
and therefore it was, that if it were to be conſidered as Lands, ſhe 
could not have both, the Deviſe of the Perſonal Eſtate being more 
than an Equivalent, and therefore a Satisfaction. And it was held 
by Ld, Chan. that as this Caſe is, if a Purchaſe had been made, even 
after the Making this Will, though at Law ſuch Lands would not 
paſs, yet in this Court there could be no Queſtion, but the Plain- 
tiffs would have the Benefit thereof by the Relation to the Articles ; 
and though no Purchaſe was made, yet by the Agreement the 
1400 J. is to be looked upon in a Court of Equity as a Real Eſtate, 
and as ſuch muſt go to the Plaintiffs; and decreed accordingly per 
Harcourt, and affirmed by Lord Cowper. Paſc. 1715. Lingen and 
Souray. | 
6. A Man ſeiſed in a Fee deviſed his Lands in Truſt, to ſell Part 
for Payment of his Debts, and till his Debts were paid, to pay 1000. 
per Ann. to his natural Daughter M. and after the Debts paid 300 J. 
for her Life; and if ſhe have Children, to convey ſucceſſively to 
thoſe Children; but if ſhe die without Iſſue, then to convey to the 
eldeſt Son and Heir of F. C. his Nephew, and the Heirs of his eld- 
eſt Son; but if he claim any Thing during the Life of M. then both 
Father and Son to be excluded from having any Thing out of his 
Eſtate. The eldeſt Son of J. C. was A. who had two Siſters, B. 
and T. A. died leaving Iflue J. who in the Life of M. deviſed the 
Lands in Queſtion to J. S. and died without Iſſue; and after the : 
Death of M. without Iflue, the Truſtee conveyed to the Siſters of , Ge. ay 4 
A. and their Heirs; and the Queſtion being between the Siſters and 
the Deviſee of J. it was decreed by the Lord Keeper, Treby Chief 
Juſtice, and Baron Povel, that this being but a mere Poſſibility 
during the Life of M. the Deviſe was void, and the Lands well con- 
veyed to the Siſters B. and T. Trin. 7 W. 3. Biſhop and Fountain, 
3 Lev. 427, 428. 
* 7. J. S. who was to have had a conſiderable Advantage by a 
Will, was drawn in by Fraud and falſe Suggeſtions, to make a Com- 
ſition for his Intereſt, and to give a Releaſe; afterwards F. S. 
being ſenſible of the Fraud, makes his Will, and thereby (after 
other Legacies) he deviſes all the reſt of his Goods and Chattels what- 


ſoever to his Wife, upon Condition that ſhe paid all his Debts, = 
made 


= ff 


Devi ſer. 


made her fole Executrix ; and it was held, that his Right to ſet aſide 
the Releaſe was deviſeable, and the Words proper for that Purpoſe : 
Decreed Trin. 1701. Drew and Merry. 


(C) What Moꝛds paſs a Fee in a Mill. 


1. IF A. deviſes Land to B. to give, fell, or do what he pleaſes 
(a) Though with it, theſe Words by the (a) Intent of the Deviſor, convey 
a ſet Form of à Fee to B. or if the Words were to B. & Sanguini ſuo, they would 
Ar paſs a Fee, becauſe the Blood runs through the Collateral, as well as 


Za — Lineal Line. Co. Lit. . b. Bendl. 11. 1 Rol. Abr. 834. 


la 1 9 E- . . . . 1 5 
0 15 Deeds to convey an Inheritance, yet may they be diſpenſed with in Laſt Wills, at which Time it is 


preſumed, that the Teſtator is inops Conſilii; and therefore, if a Man deviſes Lands to another in perpetuum, or 
in Feodo ſimplici, or to him and his Aſſigns for ever, or to him and his; or that ſuch a one ſhall be univerſal 
Heir ; in all theſe Caſes a Fee paſſes by the Will; for it is evidently the Deviſor's Intention, that the Gift 
ſhould continue beyond the Life of the Deviſee. Co. Lit. 6.6. 1 Bulft. 222. Bendl. 11. Moor 57. 


2. A Deviſe to a Man and his Succeſſors carries a Fee; for by 
the Word Succeſſors is intended Heirs, quia Heres ſuccedit Patri. 
Cro. Jac. 416. 1 Rol. Abr. 83 5. 

3. If a Deviſe be in theſe Words, I releaſe all my Lands to A. 
and his Heirs; A. has a Fee-fimple; for where the Intention of 
conveying appears, the Law diſpenſes with the Form in a Will. 

Bendl. 34. 

4. I appoint that J. S. ſhall have my Inheritance, if the Law 
allows it, or that J. S. ſhall be Heir of my Lands; theſe Words are 
ſufficient to convey a Fee. Hob. 2. 

5. If a Man deviſes Land to his Wife for Life, and after her 
Death to his three Daughters, equally to be divided ; and if one dies 
before the other, then one to be Heir to the other, equally to be di- 
vided; this laſt Clauſe gives a Fee to the Daughters; for the Word 
Heir is Nomen operativum, and chiefly in a Will ſhall be taken in 
its full Extent; and then it reaches the moſt remote Heir. 1 Rol. 
Abr. 833. 

6. A. deviſes Land to his Son and Heir; and if he dies before his 
Age of twenty-one Years, and without Iſſue of his Body then living, 
the Remainder over, he ſurvives the twenty-one Years, and ſells the 
Land; and the Sale was adjudged good; for he had a Fee-fimple 
preſently, the Eſtate-Tail being to commence upon a ſubſequent 
Contingency. Collenſon and Wright, 1 Sid. 148. 

7. It a Man deviſes Lands to A. for Life, and after his Deceaſe, 
the whole Remainder of theſe Lands to B. theſe Words paſs a Fee 
in the Remainder to B, Norton and Ladd, 1 Lut. 762. 

8. If Lands are deviſed to Truſtees, without any Words of Limi- 
tation to ſupport the Truſt of Eſtates of Inheritance, they by Impli- 
cation muſt have an Eſtate of Inheritance ſufficient to ſupport the 
Truſt ; for there is no Difference between a Deviſe to a Man for 
ever, and to a Man upon Truſts, which may continue for ever : Ad- 
judged in the Caſe of Shaw and Wright, Paſc. 1 Geo. 2. in B. R. 

9. If A. deviſes Land to B. for Life, the Remainder to C. paying 
ſeveral Sums in Groſs; C. hath a Fee, though all the Sums together 
do not amount to the annual Rent of the Land, for the Deviſe 
ſhall be intended for his Benefit; and if he had only an Eſtate for 
Life, he might dic before he would receive the Legacies out of the 


Land, 


Deviſer. 
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Land: and conſequently be a Loſer ; for where thete i is a Sum in 
Groſs to be paid, then the Deviſee hath a Fee, though the Sum be 
not to the Value of the Land. Collier's Caſe, 6 Cov. 16. Cro. Elis. 
378. Cro. Fac. 527. Cro. Car. 158. Co. Lit. 9.6. 5 C. 2217. 

10. $0 it A. deviſes Lands to H. in Conſideration that B. will re- 
leaſe 100. due to him, to the Executors of A. B. has a Fee- ſimple 
upon his Releaſe of the Debt; for the Deviſe ſhall be intended for 
bis Benefit, and an Eſtate for Life might be determined before he 
could receive 100 l. out of the Land. Bendl. 1 

11. If a Man deviſes 100/. in Legacies, to be paid within a Year, 
to ſeveral Perſons, out of Land to the Value of 101. yearly, and 
then deviſes. the Land-'to another, the Deviſee has a Fee in the 
Land; for though the Deviſe be not to him paying 100/, yet ſince 
he muſt take the Land ſubject to the Charge of the Legacies, he 
muſt have a Fee to have any Benefit by the Deniſe. 2 Lev. 249. 
vide 2 Salk. 68 5, S. P. 

12. But if A. deviſes Lands to B. paying fo much or fach Sums Whether the 
out of the Profits of the Lands, the Deviſee takes but an Eſtate for dope 3s 2 
Life; for although he takes the Land charged, yet he is to pay no in general, and 
farther than he receives, and ſo can be no Loſer, 6 Co. 16. 2 Mod. not mention. 
Rep. 2 5 | Time? fo that 

55 An pc» Fee bene — & wide 2 Vern, 106. 


80 i the Deriſe had been to B. paying an annual Sum to 
* this had been an Eſtate for Life; for he may pay this out 
of the yearly Profits, without any Loſs to himſelf, Vide Cro. Car. 

158. 1 Ju. 211. 1 Bulſi 194. Co. Car. 416. Cru. Jac. 527. 

14. If a Man deviſes to his younger Brother all his Lands, Te- 8 
nements and Hereditaments, and all his Perſonal Eſtate, and what- aac 
ever elſe he had in the World, and makes him Executor, deſiring Aland I 
him to pay his Debts and Legacies j the Deviſee has a 'Fee-fimple by take wo be the 
theſe Words: Adjudged on a ſpecial Verdict in 0 B. Hil. 1713. 

Ackland and Ackland,' 2 Vern. 687. 

15. If a Man deviſes 50 l. to be paid in three- Months, and all Prec. in Char, 
the Reſt and Reſidue. of his Real and Perſonal Eſtate whatſoever he + * 
gives to his dearly beloved Wife, whom he makes ſole Executrix; Time taken 
by theſe Words the Wife has. a Fee-fimple i in the Lands. Decrecd oy . 
Mich. 1706. Murray and Wije, Thid. 5 6. 1050 Pains 

16. So where — Teſtator, being feiſed of Coppheld and Free- 
hold Lands, deviſed all the reſt of his Eftate, whether Freehold or 
Copyhold, to his Wife and Children, equally to be diuided amongſt 
them; and it was held, that the Word Eſtate muſt ſignify the In- 
tereſt he had in the Land, and ſo: paſs a Fee. Carter and Horner, 

4 Mod. 89. For this vide Stile 281. 2 ent 1 1 DURO. Rep: 100. 

2 1 Ca. 262. 

A. deviſed in the Sllowidy Words, I give nbi Land ws. C. cited 

J. 85 and I give to Jobn Earl of B. my S$0n-in-Law, 5000 J. and 2. 4 * 
all my Mines, all which I give to my ſaid Son- in-Law, his Execu- „ 
tors and Aſſigns, together with my Plate and Jewels, and all other: Rolls, Far- 

Eftate Real ol. ond Perfonal, not otherwiſe: diſpoſed of by this my Cid of B- 

Will, for to be given by him to his Children, as he ſhall think con- and EA url, 

venient, I ſolely truſting: to his Honour and Diſcretion, chat he will gon Refolu- 


t 
give them ſuch Proviſion as will be neceſſary; and another Clauſe wi, Dookey 
2 2 was, deration, in 
which the Ld. 


Comper when of Counſel diſcouraged a Writ of Error in Parliament.—8. C. cited by Talbot C. Mich. 1735. 
Ca. in Eg. Temp. Talbot 162. 
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Dewviſes a ä 
Was, | Whereas I have contracted for the Sale of. wy | F ee-fat m Ren ts, 
my Will is, That if my Debts ſhall not be ſatisfied out of my other 


ki 1 Salk. 236. when ak 2 
* ” Jilin 95 hs. wa 7 B. a young Lady, being in eight Days Time to be mar- 
ade 3 SH Hook, $23, S. C. ried to the Defendant, being taken ill, made her Will, and after ſe- 
2 _ —— veral ſpecifick and pecuniary Legacies, deviſes in theſe Words, Item, 
the Rolls ſaid, I give and bequeath all my Lands and Eſtate in Upper Cateſby in 
— Northamptonſhire, with all their Appurtenances, to William Edg- 
in this Point, worth of St. Margaret, E/q;' and made him and Mrs. Rudge Exe- 
by he Caſe of cytors and Reſiduary Legatees, and died ſeiſed of a Real Eſtate of 

the Value of 200. per Ann. and poſſeſſed of about 3000 J. Perſonal 


Bridgwater 


and Duke of. Eſtate, and the Plaintiff's Wife was her Siſter and Heir; and the 
PE ——— only Queſtion was, whether the Defendant had an Eſtate in Fee, or 
= only for Life; and it was agreed, that a Deviſe of all her Eſtate 


AZ ned + -would have paſſed a Fee; but a Difference was endeavoured between 


K. fue irs uch a Deviſe of all her Eſtate generally, and a Deviſe of all her 
SN: } pe (ns where the Eſtate lay, and no Deviſe of the Intereſt which ſhe had 

＋ Aides -7 in that Eſtate farther than for Life; and it was agreed clearly, that a 
Ke, a Deviſe of all her Lands would paſs only an Eſtate for Life, and not 
ek, the Eftate in Fee, which ſhe had in thoſe Lands: But the Maſter 

— of the Rolls was clear of Opinion, that he had an Eſtate in Fee, be- 

cauſe the Lands paſſed by the firſt Words, and the Intereſt in thoſe. 

LU—lͤ“-ands by the ſecond; and if the Word Efate' meant nothing more 

eee £54167, than the Lands, it would be uſeleſs; but if ithe:Deviſe had been of 
here 1/44 V3 adderall ber Lands or Eſtate at ſuch-d Place, be thought that would not 
; Lao. e,, have paſſed the Fre, but would have been taken, according to the 
4. 11:50 meal, e %4common Acceptation, for her Lands at ſuch a. Place; but as "this 
1 od ol was, it muſt be à Fee; and decreed: accordingly at the Rolls. . 


. 


1729. Barry and Edgworth! 2711 10 1 lee 


which was forfeited, and of White Acre as his on Inheritance, de- 
viſed bite Acre to his Brother, and then deviſed all the Refidue of 
his Goods, Leaſes, Mortgages, Eſtates, Debts, Ready Money; and 


other Goods, whereof he was poſſeſſed, after Debts and Legacies. 


paid, to his Wife, and made ber Executrix, and died; and. it was 
NN Feld! that this was norDeviſe:in'Fee to the Wife of the mortgaged 
Land, for the Word Eſtate is coupled here with Chattels, which In- 
| " "tended that he meant only Eſtates for Vears; and the rather, becauſe: 
the Words, whereof he was poſſeſſed; ſhew that he intended only to 
give her Chattels and the Mortgage. Money, and: not the Inheritance 

ok the Land. Wilkinſon and Merrjland, Cra. Car; 447. 1 Rel. Abr. 
0 51890 ns Bin; 15 f 30 I/ 23; nönmbon rt: or: 5 | 
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19. But where 4 Man ſeiſed of: Black Acre in Fee by Mortgage,” 
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F Lands are deviſed to one, and if he die before Iſſue, or if he 
_ depart not leaving Iſſue, or if he die not having a Son (a), () Sen is N. 


all theſe Limitatiogs (b) create an Eſtate- Tail. 2 Vern. 766. men * 4 
dum, 1 Ven 
231. vide p. 181, Pl. 14. (5) Here it muſt be obſerved, that the Intent of the Deviſor will ſupply 


thoſe Words which are neceſſary in Conveyances at Common Law: As if Lands are deviſed to a Man and his 
Heirs Male, the Law will ive e him an Eſtate-Tail, and ſupply the Words ( bis Body); ſo a Deviſe to one 
and Semini ſao, creates an Eſtate-Tail ; but a Deviſe cannot direct an Inheritance to deſcend's a) the Rules 
of Law; and therefore if 4. deviſes to B. and his Heirs Male, though this is an Eftate-Tail, yet if B. has 
Iſſue a Daughter, who has Iflue a _ows ” ſhall never inherit ; for the Rule is, mar claims as Heir in Tale 


Male, muſt convey his Deſcent wholly Heirs Male. 25 Lit. 9. 6. £52 Hab. 33. Fay, 206, 

+ to l os e e 100 4 egy 7 Os . . of Loa HH e114 une off 

5 87 S6* if a 2 N *deviſes ft in the 4 Wa , 22 God to >= Hoes work Clontech Of 
take my Son R. before he ſhall have Iſue of his Body, fo that the Lands . g 1) be ee, wb Sy 


deſcend to his Brother, this is an Eſtate-Tail in R. Owen 29. 
3. If A. deviſes to the eldeſt Son F.S. and the Heirs Mal. of his A get c See ge 2 
Body, for the Term of 500 Vears; provided, if he, or any of his coal fm, wal” offer | 

0 Male —_ the 2 then to remain over, this! is an Eſtate- bed 72 4 78. 2 

ail, and the Limitation for 500 Years void; for though generally a . = 1 
Deviſe to a Man and the Heirs of his Body, for T4 Yeats, cg CHAT is 7 . 
Term, and not an Inheritance; yet here the Teſtator's Intent was, Cee He) m0 Art, 1 Hip 
that it ſhould be an Inheritance becauſe by the Proviſo he took Care Lorne z 7 He aus A, b. 1 
3 ane wer 125 2 J. S. But if it ſhould be a Term, then by ec edle re 4 A 5245 + -Þþ 
the Deſcent of the Inheritance on J. S. the Term would be merged, 5 — oe a 
and the Iſſues would be unprovided, wor . §. might alien the Efkate. . LA wee AP _ i 
10 Rep. 78. Moor 772, 8. 4 LAre? bine fer, He 2 Fey | 

4. A. having two Sons, B. and C. deviſed Black Hh to B. and Ane. e e 
his Heirs, and White Acre to C. and his Heirs, and further willed, 8” L., . 7 Aare, au, 
that the Survivor of them ſhould be Heir to the other, if either of pe NP I AY 
them died without Ifſue ; though the firſt Words were ſufficient to AM Patra 
paſs an Eſtate in Fee, yet the ſubſequent Words correct them, and , e 
paſs only an Eſtate-Tail, and the — in Fee was not contin- 
gent, but executed, each Son being Tenant in Tail of the Part to 
him deviſed, with Remainder to the other.  Cro. Fac. 695. | 

Sulf. Man deviſes Lands to his Wife for Life, and after to ber 1 
Son F. S. and if he dies without Iſſue, having no Son, then te 
Remainder over; J. S. the Son, by this Deviſe, takes an Eſtate in 1 tas 
Tail Male; for though the Deviſe to the Son, and if he dies wich- To 
out Iſſue, had been a good Tail general, yet when the Deviſor went 
further, and ſaid, having no Son, he thereby explained what Iſſue 
he intended ſhould inherit the Land, and limited-it to the * 
Male. 1 Rol. Abr. 837. 

6. A. ſeiſed of Lands, deviſed them to his Wife, 56 ſhe did eb . 
marry; and if ſhe did, then his eldeſt Son preſently after her De- 
ceaſe to enter and bold the Land to him and the Heirs Male of his 
Body, the Remainder to his other Sons in Tail Male; the Wife did 
not marry, yet the Coutt reſolved that the Lands were intailed by 
the Will, taking the Intention of the Deviſor to be, that the Intail 
ſhould be created in all Events ; but that the eldeſt Son ſhould not 
enter till after the Deceaſe of the Wife, unleſs in caſe of her Mar- - 
riage, and then to enter preſently. Luxford and Cheek, 3 Lev. 125. 
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But where 2: deviſed Ml bn Land to his Wie. wntil his Son 
ſhould be twenty-four, and then to his Heirs for ever; and when 
he came to twWenty- four, ſhe ſhould have the third Part for her 
Life; and if he dies before twenty-four, then ſhe to have all for her 
Life; and after her Deceaſe, if the Heir has no Iſſue, the Remain- 
der to B. the Remainder to the right Heirs of the Deviſor ; the Heir 
came to twenty-four, but no Eſtate-Tail was created by the Will; 
for the Fee-fimple deſcended to him, and the Limitation was to take 
place, if he died before the Age of twenty-four, which he did not. 
Dyer 124. 4. 1 Rol. Abr. 839. 

8. A Man deviſed all bis Fee-ſim le Lands to his Wife for Life, 
and after her Death to 4. B. and C. his three Daughters, equally to 
be divided; and if any of them die before the other, then the others 
to be her Heirs, equally to be divided; and if they all die without 
Iſſue, then to others named in the Will; and it was adjudged, that 
the Daughters had an Eſtate-Tail. Cro. Fac. 448. 1 Rol. Abr. 836. 

9. So where the Deviſe was to a Man and his Heirs, and if he 
die without Iflue, that then the Land ſhall go to A. and B. or the 
Survivor of them adjudged an Eſtate- Tail in the firſt Deviſee ; for 
in theſe Caſes the Extent of the Word Heir is confined to the De- 
ſcendants, or Iſſue of the Deviſee, ſince otherwiſe the Limitation 
over cannot veſt according to the Intent of the Deviſor, for they will 
not allow a Limitation of a Fee upon a ww 1 Roll, Abr. 830. 
Moor 864. Hob. 7 5. Poll, 487. Cro. Jac. 4 TE 
10. A. having Iſſue B. and C. deviſed bons of his Land to B. his 
eldeſt Son, and the Heirs of his Body, after. the Death of his Wife; 
and if B. died, living his Wife, then to C. his Son, and deviſed other 
Lands to his other Son, and the Heirs of his Body; and if he died 
without Iſſue, then to remain over; B. died in the Life of the Wife, 
and yet it was adjudged that C. could not enter into the Land while 
any Iflue of B. remained; for the Words of the Deviſe, rlut if B. 
died, living the Wife, did not oP the Eſtate-Tail which Was gi- 
ven by the former Words, becauſe the Teſtator could not be ſuppofed 
to intend to prefer the younger Son before the Iſſue of the eldeſt, 
eſpecially when he had in the former Part of the Will ſettled' it on 
the eldeſt, and made the ſame Proviſion of other Lands the Kathe 
8 for the younger Son. 1 Bult. 230, 2317. 2 

The Diffe- B. deviſed Land to B. his Son, and if C. his Daughter Givi 
— 3 150 B. and his Heirs, then ſhe ſhould have the Lands; and-it. was 
lde flea acudged that B. had but an Eſtate-Tail, for the Word Heirs muſt 
ſon of it is, be intended Heirs of his Body, for he could not die without Colla- 
13 teral Heirs while his Siſter was alive; but if the Will had ſaid, that 
is no Intent if J. S. a Stranger, ſurvives B. and hi Heirs, then he ſhould have 
* the Land, there B. had a Fee-ſimple, and then the intended Re- 
Words carry mainder muſt be void, for it 1s 8 veſt on a Contingency of B.'s 

any other dying without Heirs, which is too diſtant" to expect; and the whole 
Seale than Pee-fimple being in B. there can be no preſent Intereſt to'veſt 'i ina 


41 ; Stranger. Webb and Herring, Cro. Jac. 41 5 416. 1 Solk. 23 3: 


but in the for- 

mer it is impoſſible, that the Deviſee would die without an Heir while the Remainder- Man or - his Ive con- 
tiaue; and therefore the Generality of the Word Heirs ſhall be reſtrained to Heirs of the Body; ſince the Teſta- 
tor could not but know, that the Deviſee could not die without an Heir, while the 'Remainder-Man, 'or any 
of his Iſſue, continued. Fer Talbot C. Mich. 1733. Ca. in . Temp. Talbot 2. Via the Caſe of F187 


Willis, Eg. Ca. 8 Part 2. 
It 


12. 80 Tv 4 deviſed to B. for his Life, and to his Heirs; 6d 
for want of Heirs of him, to C. in the ſame Manner, and for want 
of Heirs of him, to D, and his Heirs for euer; the Jory found that 

B, 
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. me Embed, 7 An FT was en Con” nd Har Pb 
them, though roar icy in the Will; and the wan held, 
L. they had but an Eftate-Tail, and the Remainder in Fee to B. 
goo 1 5 D. being Oduſin and} e to them, "PF es that he in- 
5 Heirs of Is Body; 4% Want of © b Vim, are to be 
taken for Want of "Heits bf 4 B00 Parker andThather, © 3 Lev. 

0. Co. 4. | 
2 8 13. K Deviſe to . S. in n perpetuum, and after his Deceaſe; * Re- 
| did to his Heir Male in the fingular Number, i an Eſtate-Tail, 
for Heir is Nomen collectivum. 1, Bulft, 219. 

14. If A. deviſes to B. for his natural Life, and. er his Diceate In this Caſe 
he gives the ſame to the Iſſue of his Body Hawfally begotten on a 2 of 
ſecond Wife; and for Want of ſuch Iſſue 55 J. S. and his Heirs for $ 4 — 2 
ever; provided that B. may make a Jointure of all the Premiſſes to 188. Pl. 9. 
ſuch ſecond Wife, which ſhe may enjoy during Life; this is an — ad 
'Eftate-Tail in B. for the Word Iſſue i is Nomen co leftioum, and takes ; 
in the whole Generation. King and Melling, 1 V. ent. 225. 2 Lev. 

$08.40 * 

3 15. But where Land were deviſed to A. and his Wife, and after 
their Deceaſe to their Children, they having then 'a Son and a 
Daughter; it was adjudged, that A. and his Wife had but an Eſtate 
for Life, for no greater Eſtate had paſſed at COmmon Law]; and 
the Intent of the Deviſor muſt plainly appear, vr. they will never 
admit of a Conſtruction different from what they Would allow in 
Conveyances executed in the Life-time of the Party; and for tlidt 
Reaſon, when the Deviſe is to B. and his Children or Iſſue, B. ha- 
ving Ifue at the Time of the Deviſe, it muſt take Effect according 
to the Rules of the Common Law, and B. can have but an Eſtate 
for Life jointly with his Children; but if A. had deviſed his Lands to 
B. and his Children or Iſſues, and B. had none at the Time of the 
Deviſe, then he takes an Eftate-Tail ; for it is plain, by the Intent 
of the Deviſor, that the Children ſhall have the Land, and they 
cannot take as immediate Deviſees, for they were not in Ee, nor 

way of Remainder, for the Deviſe was immediately to B. and 
his Children, and they ſhall be taken as Words of (a) Limitation, (a) If Lands 
viz. as Children of his Body. Vild's Caſe, 6 Co. 17.6. | are deviſed to 


, one without 
more Words, this paſſes but an Eſtate for Life: So if the Deviſe had gone a to him and his Aſſigns, 
theſe Words of themſelves had not inlarged the Eſtate. Co. Lit. g. b. But though an expreſs Eſtate for Life 
is given to the Anceſtor, with a Limitation to the Heir or Heirs of his Body, or his Iſſue; yet regularly the 
Anceſtor takes an Eſtate-Tail, according to the Rule laid down in She/ly's Caſe, 1 Co. gg. wis. That where 
the Anceſtor takes an Eſtate of F reehold, a Limitation to his right Heir, or Heirs of his Body, are Words of 
Limitation, and not of ard but the Exceptions to this general Rule will beſt appear by the Caſes 


themſelves. 


156. If a Man deviſes to A. for Life, and afterwards to the next 
Heir Male, and to the Heirs of the Body of ſuch next Heir Male, 
this is only an Eſtate for Life in A. for the Inheritance is limited or 
grafted on the Eſtate of the Heir in the ſingular Number, and there- 
"_ he ſhall take by Purchaſe. Archer's Caſe, 1 Co. 66. 

But where a Man deviſed Land to his Son for ever, and after 
his Deceaſe the Remainder to his Heir Male for ever, with other 
Remainders over; this was held an Eſtate-Tail in A. for though the 
firſt Deviſe being to him for ever, would give him a Fee-ſimple, 
yet the ſubſequent Words, 70 his Heir Male, ſhew what Sort of In- 


Aaa heritance 


Skin. Rep. 5 5 8. 


8. 


C. 


* heritance the Deviſor 2 "= and the Word Heir — No- 
men W 5 ſufficient in a Med #9: ae an ee 


L REA 219. 1 Fol. Abr. 83 6. 


If Lank 


9. 

3 A. ſeiſed in Fee of a Houſe and Land enge to 1 deviſes 
the 797 of the Houſe to his Wife for her Life. Item, He deviſes 
the other Moiety of his Houle to his ſecond Son. Tem, He deviſes 
the ſaid Houſe, and all the Land belonging to it, to his ſecond Son; 
yet the Son took but an Eſtate for Life, for the ſecond Deviſe to the 
Son had its Effect, by conveying a Moiety of the Houſe and Land 
which he had not by the firſt Deviſe ; and 145 are no Words i in 


the Will to create a larger Eſtate, 1 Rot. Abr. 8 


20. If a Man deviſes Lands to his three _ equally to be 
divided between them, and if one of them die before the others, that 
then the others mall be her Heirs; theſe Words give them no In- 
tail, but for Life only, becauſe it is not to them and their Heirs, or 
Heirs of their Bodies; wherefore they have only an Eſtate for Life, 
with croſs Remainders of each one's Part to the Survivors for Life. 
King and Rumbal, Thid. 836. 

21. A Copyholder in Fee ſurrenders to the Uſe of his Will, and 

y Will deviſes his- Copyhold Lands to his Wife; and if ſhe "hath 

ue by the Deviſor, that the Iſſue ſhall : have it at his Age of 
twenty- one Vears; and if the Iſſue die before that Age, or before his 
Wife, or if /he hath no I ue, then, ſhe ſhall chuſe two Attornies, and 
ſhe to make a Bill of Sale of my Lands to her beſt Advantage; and 
45 Curiam, ſhe hath only an Eſtate for Life, and having no Iflue, 

ath no Intereſt to dif 4 but an Authority only to nominate two 
who ſhall ſell, and the 1 ſhall be in by the Will. Beal and 
Shepherd, Cro. Car. 1 99. 

22. A Man ſeiſed in Fee made_a Seelement of his Lands on G. 
his Son for Life, Remainder to his firſt, &c. Son in Tail Male, 
Reverſion in Fee to himſelf; and afterwards he made bis Will as 
followeth: As touching my Lands and Tenements, my Will is, that 
if my Son's Wife die, during the Life of her Huſband, 3 Iſſue 
Male, that then he ſhall have Power to make a Jointure to any other 
Wie; and for Mant of Tue of his ſaid Son, then the Lands ſhall 


* and remain to his Son by any ather Wife, and his Grandaughter 
ſhall have 4000 J. and in Caſe f Failure of Tſe Male by his Son G. 


then all his Lands ſhall go to his Grandchildren and their Heirs, 
Share and Share alike: And the Court held, that it could not be 
made an Eſtate- Tail, by tacking the Eſtate by the Will to the Eſtate 
for Life in the Settlement, on purpoſe to ſupport the contingent 
Remainder, becauſe the Settlement and Will are two diſtinct Con- 
veyances; and therefore Judgment was given, that this was not an 
Eſtate-Tail. Moor and Parker, 4 Mod. 3 16. 

23. One by Will deviſes Lands to A. for Life, without Impeach- 
ment of Wafte, and in caſe he ſhall have Iſſue Male, to ſuch Iſſue 
Male and his Heirs for ever; and after the Death of A. in caſe he 
leave no Iſſue Male, to B. and his Heirs for ever, and dies; A. ſuffers 

a Com- 
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a Common Recovery, and declares the Uſe to himſelf in Fee, and 
by his Will deviſes it to C. in Fee, and dies without Iſſue; and the 
firſt Queſtion was, whether by this Deviſe A. took an Eſtate in Tail 

0 2 f 1 1 4 * F 1 8 0 
Male, or only for Life; and it was held to be but an Eſtate for Life 
in A. Ferft, Becauſe it was deviſed to him expteſly for Life, and that 
without Impeachment of Waſte; which would have been needleſs, 
if it were an Eſtate-Tail. 2dly, The Words, and in caſe A. die 
zoithout Tue. Male, or leave. no Iſſue, are not to be taken ſubſtan- 
tively and abſolutely, - but relatively to what was faid before, viz.” if 
A. die without Iſſue, who ſhall take the Fee as before is appointed; 
and theſe oblique Words cannot be intended to deftroy by Implication 
the Hſtate exprefly deviſed before to the Hue Male of A. and there 
is no Uncertainty in theſe Words, to the Tſue Male, which of thejn 
ſhall take, if there be ſeveral; for the eldeſt ſhall take the Fee by 
Purchaſe; and the Court being ready to give Judgment on this Point, 
Juſtice Poel, junior, ſtarted another, viz. Whether theſe Remajn- 
ders ſhould take place as executory Deviſes or contingent Reinaih- 
ders; upon which it was twice argued, but before any Judgment, 
the Parties agreed, according to 3 Lev. 431. but in Saſk. 224, 8. L. 
it is ſaid to have been further held, that this Limit ation to the Iſſue 
was not an executory Deviſe, being after a Frechold, but a contin- 
gent Remainder; ſo that a poſthumous Son could never take; but 
there is no Judgment. Lodington and Kime, 3 Lev. 431. 1 Call. 
224. But per Raymond C. J. in the Caſe of Shaw and Weigh, it was 
determined, and Judgment entered, Paſc. 9 V. z. that it was only 

an Eſtate for Life; and it was likewiſe decided in the ſame Manne 

in Chancery, and on Appeal in the Houſe of Lords. 

24. J. S. deviſed his Eſtate to Truſtees and their Heirs, in Truſt ! _—_ 
for A. for Life, and to his firft and other Sons in Tail; but in caſe 37 , 266, 
A. died without an Heir Male of his Body begotten, the Truſt to be 269, S. C. 
void, and in ſuch Caſe he gave the Eſtate to the Defendants ; and it 
was held, that theſe Words, I he die without Heir Male of his Body 
begotten, did not give him an Eſtate-Tail by Implication, nor inlarge 
an expreſs Eſtate deviſed to him for Life. (a) Bamfield and Pop- (a) Nete; The 
vam, 2Vern. 427, 449,-S. C. 1 Salk. 236, S. C. but ſtated, that _ wy ſtate 
the Deviſe was to A. for Life, Remainder to the firſt Son of A. in non of Fe 

5 Tail Court of Com- 

| | mon Pleas, 

was in the Words following, wiz. A. ſeiſed in Fee of the Lands in Queſtion, Anne 1672 made his Laſt Will 
in Writing, and thereby deviſed the ſaid Lands to certain Perſons therein named, and their Heirs, in Truſt, 
by Wood: Sales and Fines. for Leaſes, to raiſe Money for the Payment of his Debts ; and after his Debts paid, 
in Truſt for, and for the Uſe of B. for his ſes and after his Deceaſe, in Truſt for the Uſe of his firſt Son 
and the Heirs Male of his Body; and after the Deceaſe of the firſt Son without Heir Male, then in Truſt for 
ſuch other Son and Sons, and their Heirs Male, as ſhould be begotten by the ſaid B. in Seniority one after an- 
other; provided that if the ſaid B. ſhall die before he come to the Age of twenty-one Years, or at any Time 

' thereafter, without Heir Male lawfully begotten of his Body, that then the 'Truit ſo limited to the ſaid B. 
ſhould be utterly void; and in ſuch Caſe, from and after the Death of the ſaid B. without Heir Male by him 
lawfully begotten, the Truſtees to ſtand ſeiſed to the Uſe of C. and his Heirs; the Teſtator afterwards annexed 
a Codicil in Writing to the ſaid, Will, and thereby reciting, that he was minded to make fome Alterations in 
his Will, and that he had deviſed all his Real Eſtate to the ſaid B. and the Heirs Male of his Body, by the faid 
Codicil declared, that if it ſhould happen, that the faid Eſtate in Tail ſhould determine by the Death of the 
ſaid B. without Iſſue, before he attain the Age of twenty-one Years, then the ſaid Lands ſhould be enjoyed by 
the Father of the ſaid B. for his Life, to commence from and immediately after the Determination of the ſaid 
Eſtate in Tail, as aforeſaid :* The Teſtator died Toon after the Making the ſaid Codicil ; the Truſt, as to the 
Payment of Debts, is performed, and B. entered on the Premiſſes, and now enjoys them. Q, what Eſtate 
B. hath by the ſaid Will and Codicil: Note; B. is Couſin and Heir to 4. the Deviſor ; and it was certified by 
the unanimous Opinion of the Court, that B. had but an Eſtate for Life; which was accordingly deereed by 
Id. K. Wright, aſſiſted by Holt and Trevor C. J. and Powe! Juſt. Mich. 1703. and the Caſes cited were Myr 
611. Telv. 19, 30 Ed. 3. 18. Plunkett and Holmes, 1 Sid. 27. Clerk and Day, 1 Rol. Abr. 839. 2827 
Lodington and Kime, 3 Lev. 431. 9 Co. 173. 2 Ven. 55, 211. Barchett and Durdant, Raym. 28, 296. 
Liſie and Gray; which Caſe pcr Holt, 2 Jones 114. miſtakes, in ſaying it was reverſed, for it was affirmed in 
the Exchequer Chamber. | ho ODS —— 
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Tail Male, and fo on to the tenth Son in Tail Male, &c. by which 
if there had been more than ten Sons, they; muſt be excluded; ; if i it 
were conſtrued and eſteemed an Eſtate for Life in A. 12 
1 14 1 A. deviſes to D. his Daughter for Life, and 5 * De- 
3 to her firſt Son and the Heirs of his Body; and if he die with- 
out. Heirs of his Body, then to her ſecond and other Sons, Cc. and 
the Heirs of their Bodies; and after them to N. in eadem Forma; 
and for Default of ſuch Icue to 7.5. in Fee; and after the Will 
was finiſhed, but before Publication, the Teſtator adds this Clanſe, 
Memorandum, The Intent and Meaning of the Teſtatot is, that D. 
ſhall not alien the Lands given to her, but that they ſhall be to her 
| Heirs Male; and for Want of ſuch Iſſue, to V. This. reſtrictive 
Clauſe explains the Intent of the Teſtator; and therefore Di ſhall 
have an Eſtate for Life only, and not an Eſtate-Tail by nen. 
1 Fac. 2. Friend and Boucher, Skin. 240. 

26. If A. deviſes Lands to Truſtees to pay Debts and Lenses abd 
then to ſettle the Remainder of one Moiety of what ſhould remain 
unſold to H. and the Heirs of his Body by a ſecond Wife, and in 
Default of ſuch Iſſue, to her Son F. and the Heits of his Body, the 
other Moiety to F. and the Heirs of his Body, with Remainders over, 
Taking ſpecial Care in ſuch Settlement, that it never be in te Power 

of either of my ſaid Sons F. or H. to dock the Intail of either of the 
ſaid Moieties given them as aforeſaid, during their, or either of their 
Life or Lives; this Eſtate. being only executory, it muſt be con- 
ſtrued, as if like Proviſion had been contained in Marriage-Articles; 
and therefore the Sons ſhall only have Eſtates for Life conveyed 
them; but it muſt be without Impeachment; of Waſte. Deerced 
Met. 1705. Lennard and The Earl of Suſſex, 2 Vern. 526. 

*27. A Man ſeiſed in Fee deviſed to J. B. for his Life * 

Lu :--- without Impeachment of Waſte, and from and after his Deceaſe, 
a ory 42 He oo Hong then to the Iſſue Male of his Body lawfully to be begotten, if God 

A. ue t» Whack. ſhall bleſs him with any, and to the Heirs Male of the Bodies of 
7 4 p12. 2. Ker. e ſuch Tue lawfully begotten ; and for Default of ſuch Iflue, Remain- 
; fo „ . der to J. B. and the Heirs Male of his Body; and for Want of ſuch 

oy ; Iſſue he limits two Remainders over in the ſame Words; and it was 
a adjudged, that J. B. took only an Eſtate for Life, for the Eſtate was 
given to him for Life, and there was a Limitation afterwards to his 


Iflue, which was a Deſcription of the Perſon who was to. take the 


Eſtate-Tail. 11 Ann. Backhouſe and Wells *© : 47: an WES . 


1 Barn. Ry. 28. A. deviſes Lands to his Wife for Life, and for her better 7 S0 r 


Faſter 1 Geo. 2. 


We, S. C. any Part of the Premiſſes, or otherwiſe by digging, ſinking, getting, 

robs The and Sale of Coal on the Premiſles, or any Part thereof, at hers, her 
gment 

low was rever- Executors and Adminiſtrators Choice and Election ; and if my faid 

 fed—1Med. Wife ſhall happen to die before the ſaid Sum be raiſed, as aforeſaid, 


| pry bps then ſuch Perſon whom ſhe had appointed in her Lifetime, to raiſe, 


S. Term, fays, for which I give them and her full Power and Authority; pro- 


The who! 

F. vided, OTE, that if xr my Siſters here named, or 
that the Siſters Fir iq Rs, \; P e duch 
were only Te- | 


 nants for Life; ergo reverſed the Judgment i in the Grand Seffions. 8 FR 58, fays, That the 8 

b 10 B. R. was reverſed in Dom Proc', nemine contradicente.—Gibb. Rep. 29. Eaſter 1 Geo. 2. in B. R. all the 

Judges held the Judgment below wrong, and that it muſt be reverſed. pid 28. So on Error brought in 

ouſe of Lords, the Judges delivered their Opinions, and Forte/cue ]. Hengelly C. B. and Eyre Ld. C. J. 

ka againſt che Judgment, but all the reſt of the Judges and Barons argued in n of it; but it was 
reverſed 28 April 1729. 


in B. R. 54. port he gives and bequeaths unto her the Sum of 500 l. to be raiſed 55.5 


Shaw and by her Executors or Adminiſtrators, by Sale of Timber, or by Sale of ” <-4/ 1, 
, bob 


Oy 


rr 


ſuch Perſon for whom my Truſtees hereafter named ſhall be Truſtees, ſhall 
pay unto my Wife, her Executors, Sc. the ſaid Sum of 500/. that the 
ſaid Power of ſelling ſhall ceaſe; and after the Deceaſe of my ſaid Wife, 
I deviſe all my Eſtate before- mentioned to A. B. and C. and the Survivor 
and Survivors of them, upon the Truſts hereafter- mentioned, that is to ſay, 
in Truſt for my Siſters A. L. and D. E. equally betwixt them, during their 
natural Lives, without committing any Manner of Waſte, from and after 
the Deceaſe of my ſaid Wife; provided always, that what Sum or Sums 
of Money, in part or in full of the ſaid 500 J. hereby left my Wife, ſhall 
be really paid my Wife, her Executors, &c. by either of my ſaid Siſters ; 
that in that Caſe my Will is, that ſuch Money be likewiſe raiſed by get- 
ting of Coal on the Premiſſes only; and if either of my ſaid Siſters happen 
to die, leaving Iſſue or Iſſues of her or their Bodies lawfully begotten, or 
to be begotten, then in Truſt for ſuch Iſſue or Iſſues of the Mother's Share, 
or elſe in Truſt for the Survivor or Survivors of them, and their reſpective 
Iſſue or Iſſues; and if it ſhall happen that both my ſaid Siſters die without 
Iſſue, as aforeſaid, and their Iſſue or Iſſues to die without Iſſue or Iſſues 
lawfully to be begotten, the ſaid Truſtees to ſtand and be intruſted to and 
for my Kinſman F. S. and the Heirs Male of his Body, Cc. and for Want 
of ſuch Iſſue, then in Truſt for R. G. &c. And the chief Queſtion was, 
whether this was an Eſtate-Tail, or an Eſtate for Life in the Siſters, who 
ſurvived the Wife; and it was adjudged an Eſtate-Tail in the Siſters, in 
the Great Seſſions for the County of Flint; which Judgment was reverſed 
on a Writ of Error in the King's Bench; but on a Writ of Error in the 
Houſe of Lords, the laſt Judgment was reverſed, and the firſt eſtabliſhed, 
by the Opinion of Eyre C. J. Pengelly C. B. and Forteſcue J. againſt the 
Opinion of all the reſt of the Judges, who held it only an Eſtate for Life . 3.2 me 
in the Siſters. Shaw and Weigh, 28 April 1729. : ae 222: TEARS 
29. A. deviſed certain Lands to his eldeſt Son for Life, without Im- . » e410 7441 077 4 Aue ce. 
peachment of Waſte, Remainder to J. S. his Grandchild for Life, without „e . fee e. 
Impeachment of Waſte, with a Power to him to limit a Jointure of the , . . „S 
ſame Land to any Woman he ſhould marry, for her Life; and after his Ze. C's ＋ W | 
Death he deviſed the Lands to the firſt Son of J. S. the Grandchild in Tail, #77 «+» «7 21949) v8 1 |} 
and ſo to the ſixth Son, and then deviſed, that if J. S. the Grandchild "OY FFK 
ſhould die without Iſſue Male, the Land ſhould — to J. B. and the 3 e e 15 rm 15 
Queſtion was, what Eſtate J. S. took by the Will; and it was certified by e ert, ,F le, F cons 
the Court of C. P. that he took an Eſtate-Tail; which was decreed ac- . he? [90S « 
cordingly. Paſc. 1707. Langley and Baldwin. Note, per Raymond C. J. - 2 8 af 
in the Caſe of Shaw and Weigh, an Eſftate-Tail was raiſed here by Implica- Lance MKH 
tion, becauſe the expreſs Deviſe was not to all the Sons; for if there had been . {ome 4 
more than ſix, and the fix dead, muſt the Heir at Law have it before a ſeventh + i.. fe MI _AMblorranl 
Son > . . . . " 40 So SAGE Zoe 42 2 A 
30. The Plaintiff's Father by his Will deviſed the Eſtate in Queſtion to 2 #71. Neg. fd 3 
the Plaintiff for Life, without Impeachment of Waſte, Remainder to Truſtees, 471. Hafi, £6, 1 7 Fame, 
during his Life, to ſupport contingent Remainders, with Remainder to the Heirs 2 PPP 
f : 8 oy J re. 1736. = #3464 
of the Body of his ſaid Son, Reverſion to himſelf in Fee, with a Power to fave, His Ho- 
the Son to make a Jointure of ſuch a Part, and deviſed likewiſe a conſi- nour ſolemnly ; 
derable Perſonal Eſtate to be laid out in a Purchaſe of Lands, and ſettled decreed, that 4. get e wy Som 7 
to the ſame Uſes; and the only Queſtion was, whether the Plaintiff took 3 , ne., 
| Bbb an Lands an E- fs, ee. 
ſlate for Life only paſſed to the Plaintiff, with Remainder to the Heirs of his Body by Purchaſe ; and that © / I Sher © ts fore 
therefore he ſhould not have the Writings, but that they ſhould be brought into Court; and that the Lands to be WIE * 2 
purchaſed ſhould be conveyed in a ſtrict Settlement according to the Teltator's Intention. In 77/7. 1731. Lord FFF by 
King (upon an Appeal) declared, that the Lands deviſed 20 B. for Life, &c. was within the general Rule, and Z- £*c Bee - 
muſt operate as Words of Limitation ; and conſequently create a veſted Eſtate-Tail in B. * and that the Breaking 8 12 . Aber 
into this Rule would occaſion the utmoſt Uncertainty ; wherefore the Writings of this Eſtate ought to be deli- „ ,,-- 2 ul, 
vered up to the Plaintiff, and that the Court had a Power over the Money directed to be veſted in Land; that 2 
the Diverſity was where the Will paſſes a legal Eſtate, and where it is only executory; and the Party muſt come 4 a 
to this Court, in order to have the Benefit of the Will; that in the latter Caſe, the Intention ſhall take place. , , 14 DP OS gli e 
and not the Rules of Law: So that as to the Lands to be purchaſed, they ſhould not be limited do A. for 6 _ 
aui e e e . 


Life, with Power, Sc. Remainder to the Heirs of his Body, but to B. for Life, with Power, Sc. Remain- . 5 "7 
der to Truſtees during his Life, to preſerve contingent Remainders, Remainder to his firſt, Sc. Son in Tail Ze c, Cant nets 


Seek 4 ood aff poe P 2 


£1 Ja87 Cert 


Male, Remainder over, Wc. Bid. 477, 478. * The Keporter in a Ow ow Thong wh From F if the 
Ld. Chan. Opinion, yet the Queſtion as to the Land deviſed was given up, the Plaintiff having brought a ſup- f Y 7, 


plemental Bill, whereby it appeared, that by his Father's Marriage-Articles he was intitled to an Eſtate- Tail. — 
Jeid. 478.—Rep. of Sel. Ca. in Chan. 27, 34, S. C. and Decree, by the Matter of the Rolls; but it appear- „ hh Lad 

ing on the ſupplemental Bill, as in I illiams's Note, the Decree was varied per Ning C. on an Appeal, as ts 6 2 
the Lands deviſed, but affirmed for a ſtrict Settlement. fo o f ey 2 . 
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186 Doeviſes. 
" an Eſtate-Tail, or only an Eſtate for Life, by this Will; and the 

Maſter of the Rolls, having taken Time to conſider of it, decreed 

that he took only an Eſtate for Life, as the Words were expreſs, 
| EM „ and had all the other Marks attendant on an Eſtate for Life, and 
ö ae LG lererehy luer conſequently that the Heirs of his Body ſhould take by Purchaſe; 
TY” (44; rh 4828: 4-01 and though the Eſtate would veſt in the firſt Son, as Tenant in Tail, 
= 1 by way of Purchaſe, yet not ſo as to exclude the other Sons, or 
| A , their Iſſue, from taking the like Eſtate, whenever his Eſtate deter- 
| G. gamec Jaca e, mined for Want of Iflue; and this he faid was ſo reſolved in the 
Heel We. Caſe of Trevor and Trevor, by Lord Macclesfield, aſſiſted with the 
f | Judges; and as for the Perſonal Eſtate, there could be leſs Diffi- 


: 


| culty as to that than in the Conveyance of the legal Eſtate in Poſ- 
| ſeſſion; and for that he cited 2 Fern, 526. Mich. 1728. Papillon 
| 2 2 acute , Haerece 9 . | 
oo > 50S - 7. & 


| 7:40: 4 4% (EF) Df executory Deviſes of Lands of Inhe⸗ 
Vide He Cat , eme THance; and here of contingent Remain- 


— 


e bee 3.14 gu, ders and croſs Remainders, as far as they 
relate to this Place, 1 


Lot Heu, + lor be. g. 1. A FEE cannot be limited on a Fee; as if Lands are limited 
 Hete Hook 75 to one and his Heirs, and if he dies without Heirs, that it 


Sauen, & elbe vor ſhall remain over to another; this laſt Limitation is void: So if 
| Lands are given by Deed to one and his Heirs, ſo long as J. S. hath 


| „ — N 
7 7 Fs _- Iſſue, and after the Death of F. S. without Iſſue, to remain over to 


Ne” another ; this Remainder is likewiſe void, becauſe the firſt Deviſee 
had a Fee, though it was a baſe and determinable Fee. Dyer 41. 4. 
Brook 234. 1 Co. 85. 5. Bulft. 195. Plow. 29. 2 Leon. 69. Co. Lit. 
18. a. Poph. 34. 2 Rol. Rep. 220. Godolpb. 3 5 J. 
2. But yet in a Will ſuch Limitations may be good upon a Con- 
| tingency that may happen within the Compaſs of a Life, or Lives, 
2 | in Eſſe, or a reaſonable Number of Years; but this not by way of 


. direct Remainder, but by way of (a) executory Deviſe. Cro. Elia. 


Tit. Deviſe. 20 5. 1 Rol. Abr. 626. Dyer 124. 


6 (a) An execu- 
| tory Deviſe is defined a future Intereſt which cannot veſt at the Death of the Teſtator, but depends upon ſome 


Contingency which muſt happen before it can veſt; of which there are three Kinds, fi, Where the Deviſor 
departs with his whole Fee · ſimple, but upon ſome Contingency qualifies that Diſpoſition, and limits a Fee on 
that Contingency ; and this is new in Law, as appears by the following Caſes. Second Sort is, when the De- 
viſor gives a future Eſtate to ariſe upon a Contingency, but does not part with the Fee at preſent, but ſuffers 
it to deſcend to his Heir as a Deviſe, till his Debts are paid, c. to the Heirs of J. S. when he ſhall have 
one ; and theſe have been frequent : But note, that if an Eſtate be limited upon a Contingency, after a parti- 
cular Eſtate, capable of ſupporting a Remainder, it ſhall then be conſtrued a contingent Remainder, and not 
an executory Deviſe. Of the third Sort are Leaſehold Intereſts or Terms for Years, for which wide inf 
Letter (F), and vide 1 Salk. 226. 1 Saund. 380. 1 Salk. 229. 


| 3- One deviſed Land in London to the Prior and Convent of B. 
ita quod redaant annuatim Decano & Capitulo Sancti Pauli fourteen 
Marks; and if they fail of Payment, that their Eſtate ſhall ceaſe, 
and that the ſaid Dean and Chapter, and their Succeſſors, ſhall have 
it; and it was held by Baldwin and Fitzherbert (the greateſt Lawyers 
of their Age, as my Lord Vaughan ſays) that this Remainder was 
void, becauſe the firſt Deviſe carrying a Fee, nothing remained after 
to be diſpoſed of, and executory Deviſes after a Fee-ſimple were in 
former Ages unknown. 1 Brook 234. Dyer 33. a. Vaugh. 271, and 
per Nettingham Ld, Chan. though this Doctrine is now exploded, 


yet 


r 


yet the Caſe of Hinde and Lyon, 19 Eliz. 3 Leon. 64. ir the m 
Caſe wherein the contrary has received a ſolemn Reſolution. . 


4. One having Iſſue three Sons, A. B. and C. by his Will in 


Writing deviſes Lands to B. his ſecond Son, and his Heirs for ever, 
and if B. die without Iſſue, living A. then A. to have thoſe Lands 
to him and his Heirs for ever; B. enters and ſuffers a Common Re- 
covery to the Uſe of himſelf and his Heirs, and then deviſes thoſe 
Lands to the Plaintiff and his Heirs, and dies withont Iflue, living A. 
And it was adjudged, fit, That B. had a Fee-ſimple by the Deviſe 
to him and his Heirs for ever; and that the other Words would not 
ſo correct or qualify it, as to make it an Eſtate-Tail, not being, if 
he die without Iſſue generally; but upon the Contingency of his 


dying without Iſſue, living A. ſo that if he ſurvived A. or died in 


the Life-time of A. leaving Iſſue, A. was to have nothing; and this 
being a Contingency to happen within the Compaſs of Lives then in 
Being, though the firſt Deviſe was after a Fee, yet the Limitation 
over upon ſuch Contingency was good, and not within the Danger 
of a Perpetuity ; for the Remainder to A. is not a Remainder direct- 
ly, which cannot be after a Fee, but takes Effect by executory De- 
viſe; and upon Determination of the firſt Eſtate, by the happening 
of the Contingency, carries over the Land to the other. 2dly, It 
was adjudged, that this being a mere collateral Poffibility, was not 
bound by the Recovery, unleſs he to whom it was limited had been 
Party by way of Voucher ; for it had not Exiſtence at all, when the 
Recovery was ſuffered, and therefore the Recompence in Value could 
not extend to it. Mich. 18 Jac. 1. in B. R. Pells and Browne. 
Cro. Fac. 590. 1 Rol. Ar. 611, S. C. Palm. 131. 2 Rol. Rep. 216. 
2 Leon, 111. Vaugb. 272. | 

5. One by Will deviſes Lands to his Mother for Life, and after 
her Death to his Brother in Fee ; provided, that if his Wife (being 
then enſeint) be delivered of a Son, that then the Land ſhould re- 
main to him in Fee, and dies, and the Son is born ; and it was held, 
that the Fee of the Brother ſhould ceaſe, and veſt in the Son, by 


way of executory Deviſe upon the Happening of the Contingency. - 


Dyer 127. in Margine. 

6. One having Iſſue A. his only Daughter and Heir apparent, by 
Will deviſes Lands in D. to her and her Huſband, and her Heir, 
upon Condition that they ſhould aſſure Lands in F. to his Executors 
and their Heirs, to perform his Will; and if they failed, then he 
deviſed the ſaid Lands in D. to his Executors and their Heirs, and 
died; and it was adjudged to be no Condition; for then by the De- 
ſcent to the Daughter, being Heir, it would be deſtroyed ; but it 
was held a Limitation, or an executory Deviſe to his Executors, in 
caſe the Aſſurance was not made; and that they might for Breach 
thereof enter and ſell; for though a Fee cannot be limited upon a 
Fee abſolute, yet upon a Fee determinable it may, and enures as a 
new original Deviſe to take Effet, when the firſt Deviſee failed to 
make the Aſſurance. Dyer 33. a. in Margine, Palm. 135. Cre. 
Fac. 592. Cro. Ehiz. 359, S. C. 

7. If A. deviſes Lands to B. for five Years, from Mzchaelmas fol- 
lowing, the Remainder to C. and his Heirs, and A. dies before Mi- 
chaelmas ; yet this is a good Remainder, though it cannot veſt before 
the particular Eſtate begins; and the Freehold cannot be in Expec- 
tancy, for in the mean time the Fee ſhall deſcend to the Hear, 
Cro. Elix. 878. 

8. One 


* 


188 Deviſes. - 
Ba 8. One deviſes Lands to his Wife, till his Son came to the Age of 
twenty-one Years, and then that his ſaid Son ſhould have the Lands 
to him and his Heirs; and if he dies without Iſſue before his ſaid 
Age, then to his Daughter and her Heirs; this is a good contingent 
or executory Deviſe to the Daughter; if the Contingency happens, 
and in the mean time the Fee deſcends to the Son as Heir; and if he 
lives to twenty-one, though he after die without Iflue, or leaves Iſſue, 
though he die before twenty-one, yet the Daughter is not to have the 
Lands, becauſe he is to die without Iſſue, and before twenty-one, or 

elſe the Daughter cannot take. 2 Rol. Rep. 197, 217. Palm. 132. 
From thi:Cafe 9+ But where one having Iflue three Sons, A. B. and C. deviſes 
it may be ob- to his Son A. after the Death of his Wife, to him and the Heirs of 
ſerved, that his Body lawfully begotten, in Fee-ſimple; and if he die in the Life 
n of my Wife, that then my Son C. ſhall be his Heir, and dies; A. 
againſt the ex- hath Iſſue, and dies in the Life of the Wife; and it was adjudged, 
preſs Words, that the Iſſue ſhould have the Land after the Death of the Wife, 


in order to 


make it take and not C. for it was in Effect a Deviſe to the Wife for Life, Re- 


ted by Macclesfield C. Mich. 1729. in the Caſe of Newland and Shephard.—1 Will. Rep. 427, S. C. cited by 
Parker C. and by L. C. J. Hale, 1 Vent. 230. 


10. Baron and Feme being ſeiſed of a Copyhold, to them and the 
Heirs of the Baron, he ſurrenders it to the Uſe of his Will, and then 
deviſes it to the Heirs of the Body of the Feme, if they attain the 
Age of fourteen, and dies without Iſſue; and then ſhe marries a ſe- 
cond Huſband, and has Iſſue that attains the Age of fourteen, and 
then ſhe dies; and whether this was a good Deviſe by reaſon of the 
double Contingency, /c:/:cet, the having Heirs of her Body, and that 
ſuch Heir ſhould live till fourteen, was doubted; but it was admitted, 
that if the Deviſe was good, it muſt be by way of executory Deviſe, 
which is allowable when to take Effect within the Compaſs of a Life, 
but not after a Dying without Iſſue, for that tends to a Perpetuity ; 
and it cannot take Effect by way of Remainder ; for it is a new De- 
viſe to take Effect after her. Death, and is not as a Remainder joined 
to her Eſtate, But the Court being divided upon the Point of the 
Contingency, it was agreed to be adjourned into the Exchequer Cham- 
ber ; and the Reporter ſuppoſes the Parties agreed afterwards, for he 
heard no more of it. Snow and Cutler, 1 Lev. 13 5. | 

1 Freem. 243. II. If a Man, having only one Siſter and Heir, who had Iſſue A. 
Taylor and, and after married B. by whom ſhe had Iſſue C. and D. deviſes Lands 
1677, S. C. to his Siſter until C. attains twenty-one, and after C. attains that 
2 Age, to C. and his Heirs; and if C. dies before twenty-one, then to 
the Heirs of the Body of B. and their Heirs, as they ſhall attain 
their reſpective Ages of twenty-one, and dies; C. dies before twenty- 
one, living B. and after B. dies, D. either as Heir of C. in whom 
the Fee was veſted, or as Heir of the Body of B. (though he could 
not be ſo during the Life of B.) being of Age after the Death of B. 
ſhall have the Eſtate by way of executory Deviſe, and not the right 

Heir of the Deviſor. Taylor and Biddulph, 2 Med. 289. adjudged. 
12. If A. hath Iſſue two Sons, viz. B. and C. and deviſes Lands 
to B. for Life, and if he dies without Iſſue living at his Death, that 
then the Fee ſhall remain to the Heirs of B. for ever, by which De- 
viſe B. has only an Eſtate for Life, the Remainder to his Heir not 


executed ; 
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executed; and though the Reverſion deſcended on B. as Heir of A. 
yet it drowned not the Eſtate for Life againſt the expreſs Deviſe and 
Intention of the Will, but left an Opening, as it was termed, for the 
Interpoſition of the Remainder, when it ſhall happen to interpoſe 
between the Eſtate for Life and the Fee; and that this being a con- 
tingent Remainder, and not an executory Deviſe, was barred by the 
Recovery ſuffered by B. Holmes and Plunket, 1 Lev. 11. peg; 
13. If one deviſes Lands to his Wife for Life, and if ſhe hath a Mich. 1731 
Son, and cauſes him to be called by the Chriſtian and Surname of $: C. cited b 
Sampſon Shelton, then after her Death deviſes the ſame to her Son; du erf 
and if he die before twenty-one, to the right Heirs of the Deviſor, Hopkins and x 
and dies; and after the Wife marries Broughton, by whom ſhe has a 8 | 
Son, which ſhe cauſed to be chriſtened Sampſon Shelton, &c. the De- Abr. Part - | 
viſe is good by way of contingent Remainder, but not by way of 35/4. 299, 
executory Deviſe ; for when a contingent Eſtate is limited, and de- x Fee mae 
pends upon a Freehold, which is capable of ſupporting a Remainder, 
it ſhall never be conſtrued an executory Deviſe, but a contingent 
Remainder ; adjudged, and that the Reverſion deſcending to the Heir 
of the Deviſor till the Contingency GN by the Bargain and Sale, 
and Fine thereof, by the Heir of the Deviſor to B. and his Wife, and 
their Heirs, before the Birth of their Son, the contingent Remainder 
was deſtroyed. Trin. 22 Car. 2. Purefoy and Rogers, 2 Saund. 380. 

14. A. having two Sons B. and C. deviſed Lands to B. for fifty Stn. 468. 
Years, if he ſhould ſo long live; and as for my Inheritance after the Gn. 254 
ſaid Term, I deviſe the ſame to the Heirs Male of the Body of B. 
and for Default of ſuch Iflue, then to C. And the Court reſolved, 
firſt, That B. had not an Eſtate-Tail by Implication upon the Words 
without Iſſue, becauſe the Deviſor had given him an Eſtate for Years 
by expreſs Words; and the Court cannot make ſuch a Conſtruction 
againſt expreſs Words, when thereby they would drown the Eſtate 
for Years, and make an Eſtate of Inheritance. 2dly, The Court 
held this Deviſe to the Heirs Male of the Body of B. to be void in 
its Creation, for want of an Eſtate of Freehold to ſupport it ; and 
they ſeemed not to think it an executory Deviſe, becauſe it was li- 
mited as a Remainder, and becauſe it was limited per verba in præ- 
ſenti; for if one deviſe his Eſtate to the Heir of J. S. and J. S. is 
living, the Deviſe ſhall not be conſtrued an executory Deviſe, and 
ſuch a Deviſe is therefore void; but if it were to the Heir of J. S. 
after the Death of J. S. that is good as an executory Deviſe. 3dly, , 
The Court held the Limitation to the Heirs of B. was become void N 
by the Event, whatever it was, in its Creation; becauſe B. is now 
dead without Iſſue. 4thly, The Court held, that if the Remainder 
to the Heirs Male of B. was void in Point of Limitation, then the 
next Remainder limited to C. took Effect preſently, Goodright and 
Corniſh, 1 Salk. 226. 4 Mod. 255, S. C. | 

15. A. ſeiſed in Fee, deviſed to Truſtees for eleven Years, and 
then to the firſt Son of A. and the Heirs Male of his Body, and ſo 
on to the ſecond, third, &c. Sons in Tail Male; provided they the 
ſaid Sons ſhall take on them my Surname; and in caſe they or their 
Heirs refuſe to take my Surname, or die without Iſſue, then I deviſe 
my Land to the firſt Son of B. in Tail Male, provided he take my 
Surname ; and if he refuſe, or die without Iſſue, then to the right 
Heirs of the Deviſor. A. had no Son at the Time of the Deviſe, 
and died without Iſſue; and B. had a Son, who was living at the 

| - "WEE Time 
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7 Deviſer: 


| - not ſupport it; it appears likewiſe by the Caſe, to be the Opinion 
' A Dent of Trely C. J. and Juſt. Powell, that it could not e 48 e 
the Heirs of A. 


the firſt Me cutory Deviſe, if it were conſidered as a Deviſe to 

1 no being limited per verba in preſents; but Blencow J. held, that the 

Iſue at te Deviſe to the Son of A. was future; for he ſuppoſed the Teſtator 

Time of the Knew that 4. had no Son, and the rather becauſe he does not name 

Derile, . "lar Het 75 4 | : | in- 

void. YideCe. him; but it was adjudged and affirmed in B. R. that the Remain- 

| 2 to C. was 3 and veſted in him. Scatteruood and Edge, 
r r ĩ ˙·m PHO eds dnt e þ; % berg: 

: 2 243. _ A Man deviſed Lands to his Executors till his Son ſhould. 
| . 8. cited pe come of Age, and when his Son ſhould come of Age, then he ſhould, 
[dl ,5-0 Tz enjoy it for him and his Heirs ; this is a Remainder executed in the 
S eee bono Auer gon, and not in Contingency; for the Words when and then, in this. 
We Levee MeHnele 141141551 Cale, only denote the Time when the Remainder, is to execute, and 
Ats ta He me 0 FH; will no more make the Remainder contingent, than in the common 
| D e, eee, Caſe, when a Leaſe is made for Life or Veats; and after the De- 
ue IL, Fe" u, u ceaſe of the Tenant for Life, or the Expiration of the Term of Years, 
| ooftocers g $8979 | then to remain to another; for though the Words be, after the Term 
Hhe of IL bee. Hoe it ſhall remain, yet it is a preſent. and not a contingent Remainder ; 

alt cert) Hhe - Age au, for where Words refer to that which muſt needs happen, there ſhall 

| to THe mot of HCH SL be no Contingency. Boraſton's Caſe, 3 Co. 19. 1 
Z e . 4 having foe five Sons (bis Wite being enſeint with a fixth) 
| 4 > <2:deviſed two Thirds of his Land to his four younger Sons and the 
; Hachen. 2 Child in Ventre ſa Mere, if it were a Son, and their Heirs; and if 
Hire A ov 2270 He e. they all die without Iſſue Male of their Bodies, or any of them, 
i 78596, [he rafft the Lands ſhall revert to the right Heirs, of the Deviſor ; by 
, 2 b A ee this 18 the youpger Sons are Tenants in Tail in Poſſeſſion, with 
emainders over to each other; and no Part ſhall revert to the 


. / croſs B e 4 
VAG be dead without Iſſue 


w 


VA ö 
Huld. vel 7 main over, and be to his Wife and her Heirs; and it was held in 


| Choe . Seu, 


o - 1 


2 

Hors 45 te BecorinTalt 4 lale of their Bodies, D Hob 
a Male of , DQUIES, Men 383. H. 333: „ 
| T L "ra LA mare © 18. A Man having two Sons, deyiſed Part of the Lands to one 
mat fee . of them and his Heirs, and the reſt to the other and his Heirs ;| and 
urther wills, that the Survivor ſhall be Heir to the other, if either 


\ * . 1 | | g | 
| WE lens) ot ,. es without Iſſue; by this the Deviſees are Tenants in Tail, with 


a, Hood le, gun, „ Remainder in Fee executed of each other's Part. Cro. Fac. 69 5. 


—— ue NH, 19. But where a Man having three Sons, and ſeiſed of three 


enz aue. . Houſes, deviſed a Houſe to each Son and his Heirs, with this Pro- 
viſo, that if all his ſaid Children ſhall die without Iflue of . their 


Bodies lawfully begotten, that then all his ſaid Meſſuages ſhall re- 


' Ht & Hor , this Caſe, that theſe Words did not raiſe any croſs Remainders, but 
. that at the Death of any of the Sons his Houſe ſhall go immediately 


| 2 Lomas. ul. , to the Wife; and though a croſs Remainder may be by Implication, 


where Lands are limited to two, yet they cannot riſe where three 


' Sore cer, f | iin : 
or more. Houſes are limited to three, without expreſs Limitation, 


Wis "PL Ne - a | | 
Hecht. a e Hes 44 40104 yecauſe of the Inconvenience, Gz/bert and Witty, Bid. 6 55s. Vide 


7 2.5 n Feet Vent. 224. where per Holt C. J. no croſs Remainders can be cre- 
, f 3401 17 Ja ated by Implication in a Deed, nor any in a Will between three, or 
, more, unleſs the Words of the Will do plainly expreſs the Intent of 

abe Deviſor to be ſo; as where, Black Acre is deviſed to A. White 


Acre to B. and Green Acre to C. and if they die without Iflues of 


ur g i. aA. ＋ SZ f 
_— ane, a, he, their 
ae, . 8 


| mas: ena th ute Sn or eee ; eue 
- k 
GE, 18:17 Z be one r care vols ae low Hor mil AO , 
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their Bodies, vel alterius eorum, then to remain; there, by reaſon of 
the Words alterius eorum, croſs Remainder ſhall be. 


n — 


(F) Of executoꝛy Deviſes of Leaſes fo2 Years, 
and here of the Limitation of the Truſt of 

_ a Term, as far as it relates to and agrees 

with the De vile thereof, ' 


1. IF a Termor deviſes his Term to A. for Life, the Remainder 
to another, though A. has the whole Eſtate; (for that is in 

him during his Life) and ſo no Remainder can be limited over at 
Common Law; yet it is good by way of (a) executory Devile, (a) The great 
Cro. Fac. 198. 1 Rol. Abr. 610. 8 Co. 94. 17 Queſtion in 

| l | | 3 n tzheſe Caſes 
Was, whether the Diſpoſition of the Term to a Man for his Life, was not ſuch a total Diſpoſition of it, that 
no Remainder could be limited oyer, it being in the Eye of the Law a greater Eſtate than for any Number of 
Years ; which was reſolved in the Affirmative in the Reign of 6 E. 6. Dyer 74, by all the Judges of England; 
but this Reſolution ſeeming very ſevere, and againſt natural Juſtice, that a Man ſhould be hindered from ma- 
king Proviſion for his Family and the Contingencies of it, occafioned a contrary Reſolution, 19 Elix. Co. Lit. 
46. Dyer 35. for the Judges obſerving the good Effect fuch Limitations by way of Truſt had, which were 
allowed in Chancery, permitted Farmers to diſpoſe of their Leaſes in the ſame Manner by Laft Will; and 
then the Chancery, the better to fix them in it, allowed of Bills by the Remainder:Man to compel the Deviſee 
of the particular Eſtate to put in Security, that he in the Remainder ſhould enjoy it, according to the Limi- 
tation; but when they perceived that this multiplied Chancery Suits, they reſolved that there was no Need of 
that Way, 10 Cs. 47. a. 52.6. 1 Sid. 451. but that the particular Deviſee ſhould not have Power to bar the 
Remainder- Man; ſo that the Law has been long ſettled, that executory Deviſes are good, provided the Con- 
tingency is to happen within a Life or Lives all in Ee; for there can be no Tendency to a Perpetuity, which 
was one great Miſchief apprehended from theſe Kind of Limitations ; but what Kind of executory Deviſes do 
or do not tend to a Perpetuity, will be beſt ſeen by the Caſes themſelves. | 


2. If A. poſſeſſed of a Term for Yeats, deviſes it to B. his Wife D. , . Ae. de,. a b. „ 
for eighteen Years, and after to C. his eldeſt Son for Life, and after . e „ 
to the eldeſt Iſſue Male of C. for Life, though C. had not any Iſſue . >, 1 —— 2. — 
Male at the Time of the Deviſe and Death of the Deviſor; yet if he e rt lau a HO | 
had Iſſue Male before his Death, this Iſſue Male ſhall: have it as an n. ae, Io Ih > Ent he. 
executory Deviſe; for although there be a Contingent upon a Con- 9-90 4 eee Heng — 
tingent, and the Iſſue not in Eſſe at the Time of the Deviſe, yet in eee, „ 
as much as it is limited to him but for Life, it is good, and all one 4. f Fn. „ 
with Manning's Caſe, upon a Reference out of Chancery to Juſtice ,, 3 7 Fee, . 
Jones, Croke and Barkley, between Cotton and Heath, by them re- n 3, 2. mn, 
{olved, without Queſtion. 1 Rol. Abr. 612. * Ae, 277 fee notes Aofre i 

3. If A. poſſeſſed of a Term, deviſes to B. his Wife for Life, and 779: | 

after her Death to his Children unpreferred ; and after B. dies, C. 
then being the only Daughter of A. ſhall have it; for an executory 
Deviſe that hath a Dependance on the firſt Deviſe, may be made to 
a Perſon uncertain, a And. 60, 61. | 

4. If one poſſeſſed of a Term deviſes it to his Wife for Life, the 2 Char. R. 
Remainder to his firſt Son for Life; and if he dies without Iſſue, 8. C. 
to his ſecond Son, &c. The Remainder to the ſecond Son is void; 
for the Remainder of a Term cannot depend upon a Poſſibility ſo re- 
mote as the Dying without Iſſue; although it was objected, that the 
Deviſe was not to the firſt Son and his Iſſue, (in which Caſe it was 
agreed it ſhould go to his Executor) but it was given to him for Life 
only, with an executory Deviſe to the ſecond Son, upon the Con- 
tingency of the firſt not having Iſſue at the Time of his Death. 


Love and Windham, I Lev. 290. . 
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C. If a Man poſſeſſed of a Term for Vears, deviſes it to D. his 
Wife for Life, and after to V. his eldeſt Son, and his Aſſigns; and 
if he dies without Iſſue then living, to T. this being a perpetual Li- 
mitation by Intendment of Law, is void ; and if Men ſhould be ad- 
mitted to make ſuch Deviſes, there would not be any Ead of them, 
nor any Certainty. Child and Bayly, Cro. Fac. 4 59, 460, 1 Rol. 
Abr. 613. Note; The Authority of this Caſe is ſhaken by the Duke 
of Norfolk's, and denied to be Lau. 1 Salk. 225. Vide Pl. 8. 

6. If a Man poſſeſſed of a Term deviſes it to his Son, and if he 
dies unmarried, and without Iflue, to his Daughters; and if his Son 
f be married, and has no Iſſue then living to enjoy it, then after the 

Death of his Son's Wife, he deviſes it to his ſaid Daughters; the 
Deviſe to the Daughters is void, being a Limitation after the Death 

of their Brothet without Iſſue; for it is not to be taken (as objected) 
that the Dying ſhould be without Iſſue living at his Death, and fo 
the Contingency to happen within the Compaſs of a Life; and if it 
mould be intended of ſuch a Dying without Iſſue, yet the Court 
held it would be void, according to Child and Bayly's Caſe; for tho” 
ſuch a Deviſe hath prevailed in caſe of an Inheritance, as in Pell and 
Brown's Caſe, yet it hath not yet prevailed in caſe of a Term; and 

the Court ſaid they would not extend the Deviſes of Chattels to make 

Perpetuities, farther than they had been. Gibbons and Summers, 

Fer. % LONG «< | HS 
7. A. having Iflue ſeveral Sons (the eldeſt Non compos) created a 
Term for Years, and by another Deed declared the Truſt thereof to 
his ſecond Son and the Heirs Male of his Body, Remainder. to his 
other Sons, provided that if his eldeſt Son died without Iſſue, or not 
leaving his Wife enſeint with a Child, living the ſecond Son, ſo that 
the Earldom of ———— deſcended on the ſecond Son, then the ſaid 
Term to remain to the third Son and the Heirs Male of his Body, 
WM with like Limitations to the other Sons; the eldeſt Son died without 
Iſſue, living the ſecond ; and this Limitation to the third Son was 
| held good; and fo decreed by Lord Nottingham, contrary to the 
Opinion of the three Chief Juſtices who aſſiſted him. 3 Chan. Ca, 1. 
Duke of Norfolk's Caſe. Note; This Decree was reverſed by North 
Ld. K. 1/Yern. 163, But upon an Appeal to the Houſe of Lords, 
the laſt Decree was reverſed, and Lord Nottingbam's eſtabliſhed, 
1 Chan. Ca. 53. Note; Executory Deviſes and Limitations of the 
Wow 4, Truſt of a Term are governed alike, 1 Vern. 234. | 

Gab. 208; 8. If a Term is deviſed to A. and the Heirs of his Body, and if A. 
S. C. Skin. die without Iflue, living B. then to B. this is a good Limitation, 
20% Cf ;, the Contingency ariſing within the Compaſs of a Life. Adjudged 
not any of the between Lamb and Archer, 5 W. & M. in B. R. 1 Salk. 225, And 

Inconvenien. Child and Bayly's Caſe denied to be Law. Vide Pl. 5. 


cies of Perpe- | 

tuities ; fo? the Eſtate is not unalienable, but only during one Life, and this upon a Contingency which might 
determine within a little Time, if the Party dies; and Judgment »i/. Prec. in Chan, 15, S. C. and Decree, 
ſays the Deviſe was to 4. his Heirs, Executars, and Aſſigns. 


9. J. S.-deviſes to his Son a Leaſehold Eſtate, to his Executors, 
Adminiſtrators and Aſſigns for ever; but if he died before twenty- 
one without Iſſue, in that Caſe deviſes it over to his Brother; and 
the Queſtion was, whether the Remainder over was good. It was 
objected, that it was a Perpetuity, for that the Remainder depends 
on the Son's Dying without Iflue ; for if he die before twenty-one, 
though he leaves a Child, and that Child afterwards dies without Iſ- 
ſue, the Son may be faid to be dead before twenty-one without II- 
ſue: Sed non allocatur ; and the Court decreed the Remainder over 
good, Trin. 1690. Martin and Long, 2 Vern. 151, And a like 
Caſe faid to have been adjudged in the Exchequer, Smith and Smith. 
*10, On® 


1 


Deviſes. 193 _— 
* 10; One F. being poſſeſſed of a Term for Years, deviſes it to his 
Wife for Life, and after her Death to R. F. for her Life; and after 
her Death to T. F. and his Children; and then deviſes in this Man 
ner; and if it ſhall happen the ſaid 7. F. do die before the Expiras 
tion of the ſaid Term, not having Iſſue of his Body then living, then 
to go over to the Plaintiffs for the Reſidue of the Term; the Defen- 
dant's Title was by an Aſſignment of R. F. and TJ. F. of all their 
Eſtate, Right, Title and Intereſt. R. F. was dead, and J. F. died 
without Iſſue, and the Plaintiff brought his Bill to have an Aſſigu- 
ment of the Term purſuant to the Will; all that was inſiſted upon 
for the Defendant, to difference this Caſe from the Duke of Norfolk's 
of a Term, and of Pell and Browne's Caſe, of a Fee, was, that this 
Contingency of his Dying without Iſſue was not confined to his own 
Death, but that the Words, then living, ſhould relate to the Words, 
before the Expiration of the Term; and ſo this went further than any 
of the Caſes had ever yet been carried, for he might have Iflue for 
ſeveral Generations; and yet if ſuch Iflue failed at any Time before 
the Expiration of the Term, then it was to go over; and this in a 
long Term tended plainly to a Perpetuity, and therefore ought not 
to be allowed; but by the Deviſe to T. F. and his Children, and 
the ſubſequent Words, and if he die without Tue, the whole Term 
and Intereſt was veſted in him, and he might diſpoſe thereof as he 
thought fit, and it could not be reſtrained: by the Words then living, 
which related only to the Words before the Expiration of the Term, 
and ſo the Remainder over to the-Plaintiff void; but for the Plain- 
tiffs it was argued and decreed, that the Remainders to them was 
good by way of executory Deviſe, and that the Words then living, 
muſt relate to the Time of his Death; for otherwiſe there would be 
no Difference between this and the common Limitations of a Term 
to one and the Heirs or Iſſue of his Body; and if he dies without 
Iſſue, the Remainder to another, which is void; for there it muſt 
likewiſe be intended, if he die without Iſſue before the Expiration 
of the Term, or during the Term ; fince after the Expiration of the 
Term he can limit no Remainders over, becauſe nothing remains 
then to be limited; but here it being limited over upon this Contin- 
gency, if he die without Iſſue then living, v/z. at the Time of his 
Death, it is good, becauſe the Contingency muſt happen within one 
Life, or not at all; for upon his Death it will be certainly known, 
whether he leaves Iſſue or not; if he does, the Contingency cannot 
take place; if he does not, then it may; and this being to happen 
within the Compaſs of a Life, is good as an executory Deviſe, and 
differs in nothing from the Duke of Norfolk's Caſe, fave only that 
there it was by Proviſo, and alſo upon the Death of another Perſon 
without Iflue then living ; and here it is upon his own Death, which 
makes no Manner of Difference. PÞFletcher's Caſe, decreed Trin. 


1709. 


* 


11. A Man poſſeſſed of a Term for thirty-one Years, deviſes it to Gill. Eg. Rep. , Wo Vc 1,2, 


his Son H. during his Minority; and if he attains to his Age of 149, S. C., 4. 


totidem Verbis, Sers 499 as 4 47 (h9t 8 i IJ 


twenty-one Years, then to him during his Life, if the Term ſhall ſo 1 l. Re. 


long continue, and no longer, and after his Death to ſuch of his 432. Eafer - cee, Hue cave 14 4977 


, IP ff 
Ddd Iſſue and Ge tf "oj | * 
al, S. C. ſays, The Deviſe was to H. for his Life, and no longer, and after his Deceaſe to ſuch of the Iſſue of 
the ſaid H. as H. by his Will fhould appoint ; and in caſe H. ſhould die without Iſſue, then the Teftator deviſed 
the ſame over: H. died without Iſſue living at his Death; Parker C. held the Deviſe over good. The Re- 
porter in a Note s, The Words which are in Zralick are all omitted in the Regiſter-Book, though they 
are inſerted in all the cotemporary Reports of this Caſe, and ſeem here to be the principal Foundation of the 
Decree. —Lucas's Rep. 403, S. C. | | 


Loreal” from 6 a Nor £ Mare 3 ele, C. , He hours of fa body cr dof ac ll forte" | 
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1 1 Aue to whom he ſhall deviſe it; but if he die without Iſſue, then 
ee, une, G17 werde in h ther. Son G. For the Reßdue of the Term. H. afterwards 


2 „ . ol the Term; and the only Queſtion was, whether by the Words of 
* e 7 , 04 this Will the whole Term did not veſt in H. and it was decreed, that 
e e it did not; for the Words die wir bout Tue, bive a twofold Mean- 
all, 156 ingen V2: ing, either without Iſſue at the Time of his Death, or without Iffue 
— fer FL 42 whenever the Iſſue fails; and though in caſe of an Inheritance, if 
We cn free of 1 ef, cer 2 Lands are deviſed to ohe, and if he die without Iſſue, the firſt De- 
3 4 1 4 viſee takes an Eſtate-Tail by Implication, which ſhall go to his Iſſue, 
ebene 6 31:56" and they ſhell take in a Courſe of Deſcent to all ſucceeding Gene- 
N, rar an 33 ore, vt. 4 lle rations; but to make ſuch a Conſtruction in the Caſe of a Term, 
Cage wn Soul 156 #2 ren 6:0which cannot come to the Iſſue by Deſcent, is unneceſſary, and 
l aA, of Cage 445104 Abe vmme Wereſore in ſuch Caſe the other Conſtruction of the Words, which 
: ye” A. is moſt natural and obvious, ſhall take place; and it ſhall be intend- 
e ©7924 only, if he die without Iſſue living at the Time of his Death, 
fene emgrr a Sir Als &. and conſequently the Dying without Ive being confined within the 
Morn ge? 16*4 Sum 44% 40559 Compaſs of a Life, hinders not the Remainder over; but it may 


— e. , N. he Hi! well take place by way of executory Deviſe, according to the former 


a. . e 1-7 g-/Belolutions, Decreed Paſe. 1718. Targett and Gant. fs: 
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= 1 7:91 ,.., Ot Terms kor Vears, ad inceffain'Jn- 
EE tereſts by Dewpile. 
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A, . 6 7 3 1 
1 2 + / oh _ 9 A MAN deviſed his Land to his Executors for Payment of his 
_ noodles "x Debts, and after Debts paid, the Remainder over; and it 
Cee. 4 fe, amt, ie 11 thgras admitted clearly, that the Remainder was good ; but the Que- 
Auiceu, oe rn 11 7He ++ ſtion was, what Eſtate the Executors had, for there being no parti- 
—ů — i 4 ae. cular Eſtate limited, if an Eſtate ſhould be adjudged for them for 
ede, acer gen Life, it might determine before they received ſufficient to anſwer the 
„ End of the Deviſe; for on their Death it would not go to their 
1 8 m0 a, nee, Executors; and it was adjudged an incertain Intereſt; which ſtiould 
1 gamen, He Abeloonce 4::1142g0 from Executor to Executor for Payment of Debts. Cro. Elis. 

4 Let eee, & He Crore Hor4,315+ 8 Co. 96. 1 Rol. Abr. 829. a 
. e e, LL, , 2. A. deviſes his Lands to his Executors, till his Son cotnes of 
4 3 8 fits to be imployed in the Performance of his Will 
n Hu. e — Age, the Pro . * | 4 
222 1997 emge 17 con «17614 ygupgh the Son dies before he be of Age, yet the Intereſt of the 
| | Fang ht . v A Fxecutors continues till he might be of Age, if he had lived ; for 


cat, at, Vern ſince the Intent of the Deviſor governs in Wills, it might deſtroy 

EY that, if the Executors Intereſt ceaſed at the Death of the Son ; for 

it is reaſonable to believe, that the Teſtator found on a Computation, 

that the Profits of the Eand, in that Time, would anſwer his Debts, 

&c. ſo that this is a good Deviſe of the Term, till the Son would 

be twenty-one, though he die before. 1 Chan. Ca. 113. 3 Co. 20. b. 
Boraſton's Cafe, S, P. | | | 

3. If a Man deviſes Land to his Wife, till his Son comes of Age, 

to provide his Children with Neceſſaries; though the Wife dies be- 

fore the Son comes of Age, ut her Intereſt does not determine by 

her Death, becauſe it was not a Matter of mere Confidence, but 

ſhall go to her Executors ; but if the Deviſe had been, that his Land 

ſhould deſcend to his Son, but that his Wife ſhould have the full 

Profits thereof, until the full Age of his Son, for his Egucation;; here 
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is nothing deviſed to the Wife but a mere Confidence, that ſhe (all 
rake the Profits for the Education of the Son; and by the Will (he 
is but in Nature of a Guardian or Bailiff, for the Benefit of the In- 
fant, which determines by her Death. Cro. Els. 252. Dyer 210. 


4. A Man deviſed certain Lands to his Wife, till his Son and Heir Ez. Ez. Rs. 


apparent ſhould attain to his Age of twenty-one Years, and when his 
Son ſhould attain to his Age, then to his Son and his Heirs, and 
died; the Son lived to the Age of thirteen Years, and then died; 
and the Wife ſuppoſing that ſhe had a Title to hold the Lands till 
ſuch Time as the Son would have attained his Age of twenty-one 
Years, in caſe he had lived to that Time, continues in the Percep- 
tion of the Rents and Profits of the ſaid Lands for ſeveral Years; and 
the Bill was brought againſt her by the Heir at Law of the Son, to 
have an Account of the Rents and Profits from the Death of the Son ; 
and though the Wife was Executrix likewiſe of her Huſband, yet it 
not being deviſed during that Time for Payment of Debts, nor any 
Creditors, or Want of Aſſets appearing, it was held by Ld. Chan, 
that the Wife's Eſtate determined by the Death of the Son, and that 
the Remainder veſted preſently in the Son upon the Teſtator's Death, 


36, S. C. in 


totidem Verbit. 


and was not to expect, till the T of his attaining his Age 


of twenty-one Years ſhould happen; for then in this Caſe it never 


would have veſted, he dying before that Age, and therefore decreed 


the Wife to account for the Profits from the Time of the Son's 
Death; and upon a Rehearing his Lordſhip continued of the fame 
Opinion, and grounded himſelf on the Diſtinctions taken in 3 Co. 19.“ 
and 6 Co. 3 5. +. Hil. 1713. Manfield and Dugard. 

5. If a Copyholder deviſes his Land to A. and B. his two Sons, 
and to the Heirs of their two Bodies begotten, and wills that each 
of them ſhall enter at the Age of twenty-one Years, the Executors 
ſhall not take the Profits till they are both of full Age; but he who 
comes of Age firſt ſhall enter, and then the other when he comes of 
Age, and they ſhall hold the Land jointly. Cro. Fac. 2 59. Tek. 
i183. vide 1 Bulſt. 48. cont. | 9 

6. A. deviſed to B. during his Exile; and if it pleaſe God to re- 
ſtore him to his Country, or if he die, then to F. S. B. was a 
Dutchman, and had a Penſion from the States; but upon ſome Diſ- 
pleaſure the States deprived him of his Employment and of his Pen- 
ſion, and gave them to another; whereupon he voluntarily left the 
Country, and lived here with A. who had been his Acquaintance 
beyond Sea; and after his Coming hither, a War happened between 
the Dutch and Engliſh, and afterwards a Peace was concluded be- 
tween the two Nations; yet B. continued here, and whether his 
Eftate was determined was the Queſtion ; and the Court held it was 
not, for that the Exile intended by A. was the Leaving his Country, 
becauſe of the States Diſpleaſure to him, and the Withdrawing of 
his Penſion upon that Diſpleaſure. Paget and Voſcius, 2 Lev. 191. 

7. A. deviſed his Land to B. and C. and the Survivor of them, till 
800 l. ſhould be raiſed out of them; and it was adjudged that B. and 
C. ſhould have the Land no longer than they might have received 
it out of the Profits; and that if a Stranger enters after the Death of 
the Deviſor, they may have an Account of the mean Profits, but 
cannot hold the Land longer than the Sum might have been levied; 


for if that were allowed, they might make it an eternal Charge 
the 
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196  Deviſes. x 
the Heir's Eſtate; but if the Heir himſelf enters and diſturbs them, 
they may hold over, for the Heir ſhall have no. Benefit of his own 


Wrong, or they may have their Action againſt him at their Election. 
4 Co. 82. Corbet's Caſe, Cro. Eliz, 800. 1 Salk. 153, S. P). 


(H) Of Deviſes by Implication. 
PPP 
1. IF A deviſes Lands to his Heir, after the Death of his Wife; 
(a) The Law this is a good Deviſe to the Wife for Life by (a) Implication ; 
in conveying for by the expreſs Words of the Will the Heir is not to have it 
1 — — during her Life; and if the Wife has it not, none elſe can, for the 
ſuffer any tw Executors cannot intermeddle. 1 Rol. Abr. 843. 1 Vern. 22, S. P. 


ſs by Impli- 'Þ 3. P. 
1 2 Vern. 572, S. P. 2 Vent. 223, S. P 


it is a Manner of transferring no Way agreeable to the Plainneſs and Solemnity of the Law : As if A. ſurren- 
dered to the Uſe of D. and B. and for want of Iſſue to B. the Remainder over to C. This in a Convey- 
ance at Law had been but an Eſtate for Life to B. and mo Eſtate-Tail by Implication ; but as there has been 
greater Favour and Latitude allowed in the Diſpoſition of Eſtates by Will, and in the Conſtruction of them, 
the Judges, to ſupport the Intent of the Deviſor, where it was very apparent, have admitted Eſtates: by Im- 
. plication, though to the Diſheriſon of the Heir at Law: But where ſuch Eſtates ariſe, it muſt be by a neceſ- 

wy and not a poſſible Implication or Intention in the Deviſor; for the Heir's Title being plain and obvious, 
no Words by Conſtruction ſhall impeach it, which will bear a contrary Signification. Yaugh. 263. 


2. If a Man deviſes to a Stranger, after the Death of his Wife, 
this gives the Wife no Eſtate for Life by Implication; for it is but 
a Demonſtration when the Eſtate of the Stranger ſhall commence. 
Bro. Dev. 52. Cro. Jac. 7 5. 1 Vern. 22. 2 Vern. 572. 2 Vent. 223. 

3. If one having a Wife and two Daughters Heirs at Eaw, deviſes 
Lands to one of the Daughters after the Wife's Death ; this gives the 
Wife an Eſtate for. Life, though the Daughter was but one of the 
Coheirs. 2 Vern. 2 * „ 

4. If a Man poſſeſſed of-a Term for Vears, deviſes it to his Son 
after the Death of his Wife, and the Wife is made Executrix, ſhe 
ſhall have the whole Term as Executrix; for there cannot be an 
Eſtate for Life. of a Term by Implication, as there may be of an In- 
heritance. Moor 63 5. | x 4 5 

F. A. ſeiſed of a Manor, Part in Demeſnes, and Part in Services, 
deviſed all the Demeſnes to his Wife expreſly for Life, and all the 
Services for fifteen Vears; and then deviſed the whole Manor to a 
Stranger after her Death; it was reſolved, that the laſt Deviſe ſhould 
not take Effect till after her Death, and yet ſhe ſhould not have the 
Services for her Life by Implication, but that the Heir ſhould enjoy 
the Services after the fifteen Vears, though ſhe were ſtill alive; for 
there appears no neceſſary Implication, that ſhe ſhould have the 
Whole for her Life, with an Excluſion of the Heir; and a poſſible 
Implication is not ſufficient to exclude him ; for nothing but the 
apparent Intent of the Deviſor can do that; but if the Deviſor had 
ſaid, that after the Death of his Wife and the Stranger, the Heir 
ſhould have the Manor, the Wife by a neceſſary Implication thall 
have the whole Manor for her Life; for the Deviſor's Intent is plain, 
that the Heir is not to have the Manor, while the Stranger and the 
Wife live, and the Stranger cannot take any Thing whilſt ſhe lives. 
Moor, Pl. 24. Vaugh. 365. ; 


6. One 
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6. One having Iſſue a Son, who was his Heir apparent, and two 1 Freem. 11, 
Daughters, deviſes in theſe Words; If it happen 265 Son B. and my "x N 2! dom SH lohdme 
two Daughters to die, without Iflue of their Bodies lawfully begot- . o ec e; 04 mae 
ten, then all my Lands ſhall be and remain to my Nephew D. and Tre. 4 ue af 
his Heirs for ever, and dies; and it was held, firſt, That no expreſs Cr 5 ge, 
Eſtate was by this Will given to his Children; 24ly, Nor any Eſtate 4 punep . e # 
by Implication, becauſe then it muſt be either a joint Eſtate for Life,“ eee d b. Pole ln 
with ſeveral Inheritances in Tail, or ſeveral Eſtates-Tail in Succeſ- Su fe 
ſion one after another; the laſt it cannot be, becauſe incertain which 
ſhall take firſt, which next; and the firſt it ſhall not be, becauſe the | 
Heir at Law ſhall not be difinherited without a neceſſary Implica- 
tion, which in this Caſe there is not, for it is only a Deſignation 
and Appointment of the Time when the Land ſhall come to the 
Nephew ; as if he had deviſed thus; I leave my Land to deſcend; 
or I give my Land to my Son and his Heirs, till he and my two 
Daughters die without Iſſue, or fo long as any Heirs of the Body of 
him and my two Daughters ſhall be living ; and then, or for want 
of ſuch Heirs, I deviſe the ſame to my Nephew; this is good as 4 
future and executory Deviſe ; and in the mean time the Land ſhall 
deſcend to the Heir at Law, he having made no Diſpoſition thereof: 

Hil. 21 & 22 Car. 2. c. 13. Gardiner and Shelton, Vaugh. 2 59. 

7. A. deviſes to B. and his Heirs Male, and if he dies without 
Heirs of his Body, then to remain to C. in Fee; this is but an Eſtate 
in Tail Male to B. for the Law ſupplies the Words of his Body, and 
ſince the Deviſor only gave it by expreſs Words to him and his 
Heirs Male, it would be againſt his plain Words, to let in Iſſue Fe- 
male by Implication on the other Words, viz. F he dies without 
Heir of his Body. Dyer 171. 3 2 

8. So if a Man deviſes to A. and the Heirs of his Body; and if 
he die without Heirs, theſe laſt Words will not give the Deviſee an 
Eſtate in Fee by Implication. 2 Fern. 451. Where an Eflate for 
Life may be inlarged by Implication, vide Letter (D), p. 179. 


as,. 


(1) Ok Deviſes of Lands foz Payment of 5 
i Debts, | | rare Corr eld 5 ee Ext EFF" | 

| 739 222 le emen , j | 

1. A MAN ſeiſed of Copyhold Lands ſurrenders them to the Uſe # 297 voor He on hn ae | | i 

of his Will, and then by his Will ſays, My Debts and Le- ca H nc norms -- 0:4) 

gacies being firſt deducted, I deviſe all my Eftate, both Real and Per- u Ae. Dea, Veg 

ſonal, to J. S. and it was held by Ld. Chan. that this ſhould amount g 4 _ 

to a Devile to ſell for the (a) Payment of Debts. Paſc. 1682. Neu- (a) Creditors 5 
man and Jobnſon, 1 Vern. 45. = we 6 thr 2 | | | 

quity, that whenever it appears to be the Teſtator's Intent, that his Lands ſhould be liable to his Debts, Equity E] 1 

will make them ſubject, though there are not expreſs Words of Charge; but note, that there muſt be ſome- ZH 


thing more than a bare Declaration, that his Debts ſhould be paid, otherwiſe it ſhall be intended out of the 
Perſonal Eſtate, and the Real will not be liable, as appears by the Caſes on this Head. 


2. A. deviſed all his Lands to B. and the Heirs of his Body ; and 
in another Part of his Will, reciting that he owed B. Money upon ' 
Account, he therefore deviſed to him all his Perſonal Eftate, and 
made him Executor, willing him to pay his Debts; and upon the 5 
Reading of the Will, though the Clauſe as to the Payment of Debts 
ſeemed to relate to the Perſonal Eſtate only; and though the Lands 
were deviſed to B. in Tail, with a Remainder over to another; and 
| Be e that 
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that it was objected, that a Tenant in Tail could not be a Truſtee; 
yet the Court decreed bot Real and Perſonal Eſtate to be ſold for 
Payment of the Teſtator's Debts. ' Mich. 1686. Clawdfly and Pell- 
ham, 1 Vern. 411. 2 Vern. 229, S. C. cited, and the Decree ſaid to 
| be affirmed in the Houſe of Lords. | 
'Thisisaftrong 3. But where a Deviſe was in the following Manner: I will all 
Caſe. I que- my Debts ſhall be paid before any of my Legacies or Gifts herein after 
ſtion if it ; X : , 

would now be Mentioned, and deviſes ſeveral pecuniary Legacies ; and after, in the 
ſo decreed: ſame Will, deviſes Lands to F. S. on Condition to pay a certain 
4 boo de Rent to J. N. and other Lands to F. S. on Condition to pay 5/. per 
Rolls, in the Ann. to F. D. And the Queſtion was, whether theſe Lands were 
2 * by the Will ſubjected to the Payment of the Teſtator's Debts, or 
* g. 2, only to the Payment of the particular Rents thereout deviſed ; and 
1739. the Court held, that the Lands were not ſubjected to the Payment 
of the Teſtator's Debts, for the general Clauſe in the Beginning of 
the Will ſhall be intended only of the Perſonal Eſtate, and the pecu- 
niary Legacies thereout deviſed. Paſc. 1687. Eyles and Cary, 
1 Vern. 457. 

4. If J. S. deviſes his Lands to his Brother, who is his Heir at 
Law in Fee, and likewiſe deviſes ſeveral Legacies, and makes his 
Brother Executor, defiring him to ſee his Will performed according 
to the Truſt and Confidence he had repoſed in him ; this makes the 
Real Eſtate liable; for the Teſtator needed not have deviſed the 
Eſtate to his Brother, being Heir at Law, unleſs he intended that 
he ſhould take them chargeable with the Debts and Legacies. De- 
creed Paſe. 1691. Alcock and Sparhawk, 2 Vern. 228. and affirmed 


in the Houſe of- Lords, 


USE Wnnringien bh Sx 5, A. deviled in the following Words: 1 do by this my Will dif- 
| Gantt as. Home fare ® n/Horverpoſe of ſuch worldly Eftate as it bath pleaſed God to beſtow upon me; 


Sr Hh Soue rn SH (fe. 21. firſt, I will that all my Debts be paid and diſtharged, and out of 
— . 82 57 A, Albe Remainder of my Eſtate I give and bequeath unto my Wife 3001. 


5 %, My Mind and Will is, that Wife have one Motety of what is left 
, thy” gor© & Peer Ad pe 4. my Debts paid. Item, FAC my dear Beule, K. B. 4 7 
ae, In 173} lying in the Pariſh of , and for the remaining Part of my 
e. een as well Real as Perſonal, I give and bequeath unto my Bro- 

FT ther J. B. whom I make Executor; and it was held clearly, that 


| 7? Fo 3 : : 
le 169) Hers 6417 Cc. #2 theſe Words ſubjected his Real Eſtate to the Payment of his Debts. 


. 


Wh 94190 veer 49 5 ee, Did. 690. 

, Su98/1t er leree. in Chan. 6. So where A. being ſeiſed of a Real Eſtate, and alſo poſſeſſed 
4 „ of ſome Perſonal Eſtate, made his Will in Writing, and thereby 

Gilb. Eg. Rep. deviſed in theſe Words: Imprimis, I will and deviſe that all my 


Herd nl He rau, Ld 111, S.C.in Debts, Legacies and Funeral Charges ſhall be paid and ſatisfied in the 


Ae nol eee, totiden en £0 Place. Item, I give and deviſe, and then proceeds to diſpoſe 


2 Vern. 708, 


' | AA He 91195 14 ae C. where of his Real and Perſonal Eſtate; the Perſonal Eſtate not being ſuf- 
1. 1 Alte Pantone . K ſaid, chat ficient, the Queſtion was, whether that Clauſe in this Will ſhould 


ſome Streſs 


. u wu laid on the amount to a Charge on his Real Eſtate for the Payment of his Debts, 


599. Place, theſe Words muſt be intended to give a Preference for thoſe 


Word Deviſe. Legacies and Funerals; and Ld. Chan, Cowper was clear of Opinion 


e . e. 0 "hw . | . » 
en * E that it ſhould; for as to his Debts, it was but natural Juſtice they 


acharge I, v6 ei, 417 47" ſhould be paid, and his Perſonal Eſtate would have been liable to the 
L.. ce? Payment thereof, whether he had given any Directions in his Will 


re, K about them, or not; when therefore he wills and deviſes that his 
rad i Ne, Jum, Debts, Legacies and Funerals ſhall be paid and fatisfied in the firſt 


Purpoſes to any other whatſoever ; and fince he does not deviſe his 
Real 


f — _ „—— 2 » IE | þ 9.205 Y 4 1 4 | OE. | 
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Real or Perſonal Eſtate to any Perſon in particular for theſe Pur- 
poſes, the Perſons who come within that Deſcription muſt be ſup- \ = :þ 


* "FI Wh 


Deviſer 4 


—_— — 


poſed to be within his View; and it muſt be taken as a Deviſe for 
their Benefit, preferable to any other Diſpoſition whatſoever, eithet 
of his Real or Perſonal Eſtate, and conſequently both of them are 
thereby made liable thereto : Decreed Hl. 1715. Trott and Vernon. 
7. If Lands are deviſed to Truſtees for the Payment of Debts and 2 Chan. Ca, 
Legacies out of the Rents and Profits, the Truſtees may ſell the — 
Land itſelf. 1 Vern. 104. 1 
8. But if the Deviſe be to pay Debts and Legacies out of the an- F 
_ Rents and Profits, by theſe Words the Lands ſhall not be fold, 
Lid. | 
9. If there be a Deviſe of a Sum certain, to be raiſed out of the 2 Ye. 357. | | 
Profits of Lands, and the Profits will not amount to raiſe the Sum | 
in a convenient Time; per Ld. Chan. it is the Law of this Court 
to decree a Sale. Bid. 2 56. | 
10. A. deviſes that his Executors ſhall receive the Rents, Iflues | 
and Profits of his Perſonal Eſtate, in the firſt Place to pay 60/. per 
Ann, to one for Life, and after that Perſon's Death, out of the 
Remainder of his Eſtate, his Debts being paid, to raiſe Portions fot 
ſeveral Children, payable at twenty-one, and Maintenance in the 
mean time, and deviſes all his Lands in ſeveral Parcels to ſeveral 
Perſons at fature Times; and the Maſter of the Rolls held, that the 
Lands were liable to be ſold, and that the Sales ſhould be out of all 
the Deviſee's Lands, unleſs the Perſonal Eſtate were ſufficient, or 
the Rents and Profits in a reaſonable Time; and ordered an Account . 


to be taken thereof in the firſt Place. Trin. 1687. Berry and A, 
kam, 2 Vern, 26. | 


( Of Deviſes of Things Perſonal; as IP 3 
Goods, Chattels, &c. by what Deſcription, nm,, 
and to whom good. | 


1. IF a Man who has Debts due to him by Bond, and who is 2 Een. 157, g eee, none Heck: 

likewiſe poſſeſſed of a Term for Years, deviſes one Moiety of 2 A PL  -. | 
his Perſonal Eſtate to his Wife, and afterwards ſeveral Legacies to , . —, - >, ++ 
other Perſons, and the Reſidue to J. S. The Wife ſhall have ne of 1 
compleat Moiety, if the other is ſufficient to pay the Debts, and ſne 5 a: 4/99 7 ide lee, Het 
ſhall have a Moiety of the Leaſe; though it was objected, that a ne ei, ie eee, goo 
Leaſe was not uſually reckoned Perſonal Eſtate, Lee and Hale, nas ie r, aha not Aer 
1 Chan. Ca. 16, H l, ZHe . au, ie pars. 

2. If a Man poſſeſſed of a Leaſe for Vears, bequeaths ſeveral Le- n 


4 
acies of Plate and other Goods to ſeveral Perſons, and after deviſes 
all the Reſidue of bis Goods to his Wife, his Debts and Legacies 
being paid, and makes her ſole Executrix ; by this Will the Leaſe 
paſſes to her as Legatee ; for though by a Grant of omnia Bonà, a 
Leaſe paſſes not, yet by the Civil Law Bona including all Chattels, 
and this being a Legacy, the Judges of the Common Law in this 
Caſe ought to be guided by that Law. Cro. Eliz. 387. | 
3. If a Man deviſes 1200/. to J. S. and by general Words deviſes 
all his Goods, Chattels and Houſhold Stuff in and about his Houſe 
to the ſaid J. S. Money in the Houſe will not paſs, he having a 


particular Legacy deviſed to him, 2 Chan, Rep. 190. 
| | 4. Plate 
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e i,, Hron't CO! HAT Far 7 . Dalat, — ee w/prewe ae . | 
c 200 4 Dewiſes. 
Ault, honeys 4. Plate and Jewels will not paſs by a Deviſe of Utenſils. Dyer 59. 


1 


Audi dhe vont, ae] Vide the F. But by a Deviſe of Houſhold Goods, Plate will paſs (a). 


gf 4 © ſe of Fe/jon Hau 6 uu x5 Y) EA 2 GeTZ 17 28 #5 11 MI gebe. JT By to, 
DO weile eng & 27% and . 2 Vern. 65 B. S, le, ther? tvs the ee oral, (at, 
- Buagdin and Z/liſon, and Nichols and Offorn, g. Ca. Abr. | Part 2, 8. P. cc D a, Hhe g Ace. 
N eee, 11120 u ane, (8% fe bun ve canis nts Kue C uu. hart, 


corre tn eier Fo lh ord Luv 7% 6. If a Nobleman'poſleſled of a Collar of SS, and of a Garter of 
area hot wmorHGold, and a Buckle annexed to his Bonnet, and of many other But- 
ald not jraf 1191085 He thorn? tons of Gold and precious Stones annexed to his Robes, and of 
„ FP tb many other Chains, Bracelets, and Rings of Gold, and precious 
Bow - Stones, deviſes all his Jewels to his Wife, and dies; the Garter and 
ET 7997 7 wo Collier of SS. paſs not, becauſe they are not properly Jewels, but En- 
_ EY Torett i216 aue af fr rt: figris of Honour and State ; and the Buckle in his Bonnet, and the 


8 
EY ite. 401 114691677 
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rata au, ai. — Buttons paſs not, becauſe annexed to his Robes; but all the other 
222 T gas 697 5 Chains, Rings, Bracelets and Jewels paſs. Earl of Northumberland's 


. 1 „„ Caſe, upon a Reference to ray and Anderſen C. J. Owen 124. 
Joe? pee 94 Yori Chem. 7. J. S. by Will deviſes thus; Item, My Will and Pleaſure is, 


— — 


eme e nanny vigth 251, 8.C. in that the Furniture and Pictures in my Houſes at A. B. and C. ſhall 
3 ; „ 7˙7˙ Yori. 5 . 
ain, , it {411.4954 gave u always remain there, and not in the Power of my Executors to diſ- 
ue e 111 u, wu, poſe of, but ſhall go, with my ſaid Houſes, to ſuch of my Grand- 
E children as ſhall be in the Poſſeſſion thereof and then appoints that 
e 5 the Plate gilt with Gold belonging to his Chapel at „together 
Car Heel ade 4+ 71614 with the Ornaments thereof, ſhould remain to the perpetual Uſe of 
ni 49011 (foe 19/10/8407 ge the ſaid Chapel, and makes D. Executor; to whom he gives all his 
LD l, SGH „ * Han a, Perſonal Eftate, except what is before bequeathed, of what Nature 
yoo Os 4 SS Fe» of Heer or Kind ſoever, for his own proper Uſe; and the Queſtion was, if 
the Plate the Teſtator conſtantly uſed, and removed with him, when 
_—_. he went from one Houle to another, ſhould go to the Executor by 
A Chon? he: garen, e eier, the laſt Clauſe, or belong to the Houſes, under the Word Furniture; 
ein uit be age u, 144 2510109 Heand Wright Ld. K. was of Opinion, that Furniture in a large Senſe 
nee me, gere, were hatakes in Plate, but not here, becauſe he diſtinguiſhes the Chapel 
Plate from the Furniture; and the Plate of ordinary Uſe, that was 
carried with him, could no more be ſaid the Furniture of one Houſe 
than of the others, and he meant only the particular Furniture of 
each Houſe ; ſo the Plate went to his Executors, and liable to the 
Plaintiffs, who were Creditors. Mich. 170 5. Franklin and Earl of 
fene x. Lie, . 2 * Burlington; vide 2 Vern, 5 12, S. C. where it 18 ſaid to have been 
e een ne, that the Plate paſſed by the Deviſe of his Furniture and 
„ * ictures. Sed quære. 
nee, a feu, He SY , He bag. If a Man deviſes his Houſe, and all his Goods and Furniture 
al lui, dAvn/h 119 x4 2177 Sic therein, to his Wife for Life, and after her Deceaſe to his Son R. and 
Lifter Lox 101% Kot) uh el. a. his Heirs, except his Pictures, which he gives to his Sons A. and B. 
. . 553 and he has Pictures in Boxes, as well as thoſe hung up in the Houle, 
—_ . and likewiſe Pictures at his Death, which he had not at the Time of 
, eee, © nll © 41) the making the Will; and it is proved in the Cauſe, that he had 
„ he ro vile 7 he e, Hit Skill in Pictures, and frequently bought Pictures, and ſold them 
[hat 5% uote? were nuf, fi, again; the Exception of the Pictures ſhall extend, as well to the 
: . Pictures hung up as Furniture, as to thoſe in Boxes, and as well to 
thoſe in the Houſe at the Time of the Will, as to thoſe bought in 
after the Will made; ſo that they ſhall paſs to his Sons A. and B. 
Per Ld. K. Hil. 1705. Gayre and Gayre, 2 Vern. 538. . 
Prec. in Chan. . If a Man deviſes to his Wife all his Perſonal Eſtate at a Place 
29hs 1 by, 1 called W. all his Perſonal Eſtate, as Coaches, Horſes, Cc. there at 
87, 8. & % the Time of his Death ſhall pals, though not there at the Making 


totidem Verbis 
with Prec. in Chan. Vide Maſters and Maſters, 8. P. Eg. Ca. Alr. Patt 2. 
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eee me, SH re. , He eee 462 Me grace Hey Ao e, eat 994 by fe HLH 
gere, «a Tere "w_ —_— of ern $13 e. i ee 2 . 14 Parr ds ec. 
Deni oy EY 
of the Will, *n Barden She bing, faxing « I varyi 4,4 
oy Time of the Teſtator; 
2 Vern, 688. * . 


10. Bat i 7 2 e al his Rea 300 and ger HT HA A, ty . wee, p. Ate 
which ſhould' de in his Houſe, at R. at his th. wo his Wife, and, r Ae un, Sore Waoad 
afterwards going Sea; his Steward gets the Head Landlord 2. tin, Hat e gien; of 


of the Houſe to N + Sorwpder of the RMSE Ya echo 40; „ S | 0 
the gene a, A. eee d, 


and removes 16k i N 5 . — and vie, an room 


. Grind Ke . * 


| Shot 5 e eee Feta; 


”. 
80 if a Nan 1 to 3 on SL ELLE of his Hou Baan een e ere, 
at 5 180 two Years afterwards orders Goods which he had ht Hees ahe cembac bb eic / a. | 


in London, to be carritd to his Houſe at D. arid agrees with Carriers 11000 for fat Entry FR 
for that Purpoſe, but dies before the Goods are removed from Lox , 2 
don ; theſe Goods ſhall not paſs by the Will, as Part of the Furnith 8 * 
of the Houſe at D. Decreed Hr. 1716. Duke, ee a 2 ns ent fe, a chere 2 
Lord Dundonuld, Did. 739 metry of of for LO 10944 aaa 
2 12. A Man devi all le Artears now due, and unjuſtly de- L; a fe, HT obe, ” rhe 
tained from me by the Dean and Chapter of York, to'he employed 2-4 , grew Me: Ss bark v4 
in a certain Charity; and the Queſtion was, whether the Atreats 
incurred after the Making of the Will, and a mall Time before the Hit arches * * , ue, e, 
Death of the Teſtator, Red -which were ay demanded by ly, the Lee re — nm ee 
Teſtator, ſhoutd paſs; and per Ld. K. not; for though a general be, eue; 27 , baue, 
57 A ge bad ß . 7 as 
though purchafed after the Making his Will; yet here it is confined 
bo e dale the Making te Will © e port e; en i, 8. 
Atrorney General and Bury ing ee Re e eee e, e 
3. If a Man Jeviſes his ale lyer Ter Wee a and Lainp, with the 


Appurtenances, nothing ſhall paſs but the Kettle and Lamp, and 


the Box wherein the Lamp was placed, and not the Silver, Tea-pot, 
Milk-pot, Tongs, Strainer, or Caniſters : Fa at the Rolls, 
_ 1741 in a Caſe between Hunt and B. 

| A Man deviſed to his Niece all his ue] Chattels, Houſe- 
nol Kauf, Furniture, and other Things which then were, or ſhould 
be in his Houſe at the Time of his Death, and ſome Time after 
died, leaving about 2657. in ready Money in 'the Houſe; and it was 
decreed, that this ready Money did not N; for by the Words other 


Things (hall be intended Things of like Nature and Species with thoſe 


before- mentioned. Mich, 1729. Trafford and Berrige. . 

15. If a Man deviſes 40/. to be 1055 S. by bm to be diſpoſed 
of in ſuch Manner as the Teſtator ſhould by a private Note acquaint 
him with, and dies without ſuch 133 this is a good Be- 
queſt to the Party : Decreed Paſe. 20 Car. 2. Martin and Clerk, 
2 Chan. Ca. 198. | 

16. If one deviſes his Lands to Bin Fee, peying tool. whereof 
2001. to be at the Diſpoſal of his Wife, by her Laſt Will, to whom 
the ſhall think fit; 9 the Wife dies inteſtate, her Adminiſtrator 
ſhall have this 200 J. the Property thereof being abſolutely veſted in 
the Wife: Decreed Mich. 1690. . and Oe 2 Pern, 
181, 
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24. If a Man deviſes the Surplus of his Eſtate to his Grandchil- 
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poſe of gol. Fart thereof; at Ir Dach, and it was held, . That 
| "the had a Right to 3000. and Intereſt; and that the Executor could 

3 ; not now be at Liberty to ſettle 20/. per Aun. às the Teſtator might 

baye done : z2diy, That ſhe ſhould have the $394 as an. additional 
Bounty; and Proviſion for the Mio: Neerecd. 71 rin. 1795: (Perry 
and Perry, 2 Krirni5o: , . 

8. By a Matriage-Settlement the intended Huſband \ was made Te 
nant in Tail, add a Proviſion Was made 4 ool. a-picee; for the 
Daughters; dhe Huſband, afterwards docked the Intail, and deviſed 
to the Daughters300d/, a- piece; and it being proved, that the Te- 
ſtator had Fang fter making/tho Settlement, that he would add 
to his Daughters Portions; and it being urged, that the cutting off 


the Intail-w was for this Purpoſe, the Court decreed the Doogie both 
Sums. 13 Car. 2. Pile and Pele, '1,Chan, Rep, 199. 
Fide 2 From. 6, By à Marriage-Settlement, in caſe of Failure, of Idue Male, a 
Rep. 185, Remainder of the Eſtate was limited to Daughters, until they ſhould 


raiſe 3000 l. for Portions ; there was Iſſue of the Marriage a Son and 
two Daughters; the Father deviſed, 700/. a- piece to the Daughters, 
and died; the Son afterwards made his Will, and deviſed to the 
Daughters to the Amount of 7000l, without mentioning of its being 
in Lieu or Satisfaction of any Thing due to them, and gave his Land 
'to his Heirs Male, and dd without Iſſu and it was held clearly, 
that the Father's Legacy could be no tisfaction, not being ade- 
quate in Value; beſides the Father had then a Son living, and * 
altogether contingent and uncertain, whether 3000 J. would 
ariſe, and become payable or not; and therefote it was but rea 
| able, that the Father ſhould make ſome certain Provifion for his 
Daughters; but as to the Son's Legacy of 7000 J. it was, by two 
© Lords Commiſſioners againſt Rawlinſon, decreed a Satisfaction; but 
upon an Appeal to the Lords, the Decree was reverſed; for the 
Daughters being Heirs at Law, and diſinherited, there was no 
Ground for the Court to make a ſtrained Conſtruction to their Pre- 
judice, in Favour of a voluntary Deviſee. Hat. 1692. Duffield and 
Smith, 2 Vern. 258. 

7. "A, on the Marriage of his Daughter, gave a Bond to the Huſ- 
band for the Daughter s Portion, and afterwarde, by Will deviſed 
Land of much greater Value to the Huſband and Wife, and their 
Heirs, and died; and there being a Defect of Aſſets to pay Debts, 
the Queſtion was, whether the Deviſe of thoſe Lands ſhould be 4 
Satisfaction; and the Court held that Oaſes of this Nature depend 
upon Circumſtances; and that where a Legacy has been decreed to 
go in Satisfaction of a Debt, it was grounded upon ſome vidence, 
or at leaſt a ſtrong Preſumption, that the Teſtatof did ſo intend it; 
but there is no Room for that in this Caſe, it. plainly appearing the 
Teſtator intended to give all he could to his Son-in-Law and Daugh- 
ter, and defraud his Creditors ; and therefore the Deviſe of the Land 
mu” not be in Satisfaction of the nde 8 rin. 1693. Goed- 


fellow and Burchett, Ibid. 298. 
8. H. owed his Niece A. 10041, by Bond, 8 | two other 
Nieces B. and C. makes bis Will, and bequeaths 300 J. to his Niece 


A. and to his other two Nieces 2000. a· piece; aſter that he horrowed 
another 100). of his Niece A. and being indebted to her 200“. died; 

and to prove that the 300 J. ſhould go in Satisfaction of the Debt, 
it was inſiſted upon as 5 Rule in Equity, that r the Teſtaior 
: MOOS 


eg 28 
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being indebted, gives his Debtee a Legacy greater than his Debt, it 
Mall go in Satisfaction; for a Man ſhall be intended to be juſt be- 
fore he is kind ; otherwiſe where a Legacy is leſs, for that is neither 
to be juſt nor kind, and ſhall not be taken to go in Satisfaction of 
any Part. But per Couper Chancellor, it might be as good Equity 
to conſtrue him to be both juſt and kind, if he intended to be 
both; that if any Part of this 300 J. be applied to the Payment of 
the Debt, as for ſo much it is not a Gift ; whereas a Legacy muſt 
be taken to be a Gift or Gratuity ; and there being Aſſets, and ſome 
Proofs of the Teſtator's greater Kindneſs to A. than his other Nieces, 
his Lordſhip decreed her the whole 300 /. over and above her Debt. 
Mich. 6 Ann. between Cuthbert and Peacock, 1 Salk. 155. Vide 
2 Salk. 508. Cranmer's Caſe, where Lord Harcourt reverſed a De- 
cree of the Maſter of the Rolls, upon the Circumſtances of the 
Caſe, and Intention of the Party; that the Legacy though greater, 
ſhould not be a Satisfaction for what is due to the Debtee 

9. A. by Will gave ſix ſeveral Annuities for Lives, three of 10/, 
each, and three of 5, I. each, to be paid out of his perſonal Eſtate, 
and gave all the reſt of his real and perſonal Eſtate to E. his Wife, 
whom he made ſole Executrix ; the Annuitants were his Siſters, and 
their Children ; and about two Years after, the Wife makes her Will, 
and gives two Annuities of 5 f. each to two of the 5 J. a Year An- 
nuitants in her Huſband's Will, but gives them to them and their 
Heirs, in caſe they happen to over-live ſuch a one, who by her Huſ- 
band's Will had 10 J. per Ann for Life; ſhe likewiſe gives another 
Annuity of 10/. per Ann. to one and her Heirs, and another of 51, 
per Ann. to another and her Heirs, who had each of them the like 
Annuities for Life by the Huſband's Will ; but in the Diſpoſition of 
theſe Annuities, ſhe takes no Manner of Notice of her Huſband's 


Will, or that they had any Annuities thereby given them; and the 


only Queſtion was, whether the four Annuities given to the Perſons 
in Fee by the Wife's Will, ſhould be taken to be only in Satisfaction 
of the like Annuities for Life, given to the ſame Perſons by the Huſ- 
band's Will ; and it was argued that they ſhould ; becauſe the Huſ- 
band's Annuities being payable only out of his perſonal Eſtate, and the 
Wife being his Executrix, ſhe was in the Nature of a Debtor for 
them ; and where-ever a Perſon by his Will gives a Legacy, as great 
or greater than the Debt he owes to the Legatee, it has been always 
taken to be a Satisfaction of the Debt; but per Lord Chancellor, this 
Doctrine has already been carried too far, and he would never carry 
it farther; for though it is true, a Man ought to be juſt before he is 
bountiful, and therefore ſhall be preſumed to pay a Debt, rather 
than give a Legacy to the ſame Perſon, when it is the ſame Sum, or 
more than he owes him ; yet why may he not be both juſt and boun- 
tiful, when there are Aſſets to anſwer both ; as in the preſent Caſe; 
and there can be no Pretence to ſay, that the two firſt Annuities of 
51. each can be a Satisfaction of the like Annuities given by the Huſ- 
band, becauſe they are given upon the Contingency of over-living 
ſuch a one; which has not yet happened, and poſſibly never may; 
and then ſhall the Annuities for Life which are certain, be extinguiſh- 
ed, by giving the ſame Perſons Annuities in Fee on a Contingency 
which may never happen? and if that be ſo, as to theſe Annuities, 
there is no Reaſon to imagine the Wife had a difterent Intention as to 
the others, or that ſhe intended two of them ſhould go in Satisfaction 

Gg g of 
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- of the like Annuities given by her Huſband, and the other Two 
not; and the Caſes where a Legacy has been held to be a Satisfaction 
of a Debt, are, where the Debt was owing by the ſame Perſon who 


gave the Legacy ; but if ſuch Legacy be given upon a Contingency, 


or to take Place at a future Day, it is no Satisfaction of the Debt; 
and therefore in the Principal Caſe it was decreed, that the-Annui- 
ties given by the Wife were diſtinct additional Annuities, and not 
an Enlargement only of the Huſband's Annuities, from an Intereſt 
for Life Fo an Intereſt in Fee, as it was urged to be, and therefore 
ſhould” go in Satisfaction of thoſe Annuities ; which the Court held 
they ſhould not; but that the Annuitants ſhould take both. Trp. 
1729. Crompton and Sale, at my Lord Chancellor's. a 


(M Ok void De viles. 


I., By Deviſing what the Law already gives, or what the Policy 
of the Law will not admit. 
2dly, By Incertainty in the Deſcription of the Thing deviſed. 
Za, By Incertainty in the Deſcription of the Perſon to take, 
Aby, By the Deviſee of Lands dying in the Life-time of the 
Deviſor. 


iſt, BR Deviſing what the Law already gives, 0? what the 
Policy of the Law will not admit. 

F a Deviſe be made to F. S. and his Heirs, who is Heir at Law 

to the Deviſor; this is a void Deviſe, and the Heir ſhall take 

dt Deſcent as his better Title, for the Deſcent ſtrengthens his Title, 

by taking away the Entry of ſuch as may pothbly have Right to the 

Eſtate; whereas if he claims only by Deviſe, he is in by Purchaſe. 


1 Rol. Ar. 626. Hob. 30. Plowd. 545. God. 461. 


2. So if a Man deviſes Lands to his Wife for Life, Remainder to 
FJ. S. who is Heir at Law in Fee, this is a void Deviſe to F. S. be- 


cauſe, after the Diſpoſition of the particular Eſtate, the Reverſion 


would have gone without any farther Diſpoſition in the ſame Man- 
ner it is now limited by the Will. 2 Leon. 101. 1 Rol. Abr. 626. 


Hob. 30. 
3. = ſeiſed of Lands on the Part of his Mother, deviſes them to 


his Executors for fixteen Years, for Payment of his 'Debts, and after 


deviſes them to his Heir at Law ex parte Materna ; this is a void 
Deviſe to the Heir at Law ; for tho' it was urged to ſupport the De- 
viſe, that if it obtained, the Heir of the Part of the Father might 
in the End inherit, which he could never do, if the Deviſe be re- 
jected ; yet the Court adjudged the Deviſe void, becauſe this is no 
Alteration made in the Tenure of the Eſtate, nor is the Quality 
thereof any Way altered ; but whether the Deviſee taketh by the 
Will, or by Deſcent, it is a Fee-ſimple; and it were but a&um agere 
to make him take by Will. Hedger and Rowe, 3 Lev. 127. 

4. But where another Eſtate is created by the Will, than would 
deſcend to the Heir at Law, or where the Quality of the Eſtate is 
altered by the Deviſe, there the Diſpoſition of the Will ſhall prevail, 
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tho” it be made to the Heir at Law. Moor 680. Godol. 461, 1 Rel. 
Abr. 610. Hob. 30. N | JAY 
5. As where a Man had Iſſue a Son and a Daughter, and deviſed © 
that his Land ſhould deſcend to his Son, and if he died without 
Iflue of his Body, then the Land to go over, Cc. The Son by this 
Deviſe took an Eſtate-tail, though Her. at Law to the Deviſor, be- 
cauſe here is an Eſtate-tail created by the Will, and the Heir muſt 
claim under the Will, or the Remainder will be void. Hob. 40. 
1 Rol. Abr. 610. | Farne 

6. So where a Man has Iſſue only three Daughters, and deviſes 
his Land to them and their Heirs, this is a Deviſe to the Heir at 
Law, and yet good, becauſe the Deviſe makes them Jointenants, 
in which Survivorſhip takes Place; whereas had they taken by De- 
ſcent, they had been Copartners ; and the Will altering the Genera- 
lity of the Eſtate ought to prevail. 3 Lev. 128. 

7. If a Man deviſes Land in Fee to A. and if he dies without 
Heirs, then M. ſhall have it, the ſecond Deviſe is void, for a Fee | | | 
cannot depend on a Fee; for no Man can ſay when the Heirs of A. WW 
will fail, and to allow the Remainder to M. good, upon ſuch a di- 
ſtant Contingency, 1s to perpetuate the Eſtate in the Family of A. 
and yet preſerve a Remainder or Intereſt in M. which very poflibly 
may never veſt ; and as theſe Eſtates are unalienable, though all 
Mankind joined in the Sale ; therefore the Reaſon and Policy of the 
Law will not ſuffer them to have a longer Duration than a Life or | 
Lives in eſſe, and wearing, out together, or the Term of twenty or | | — | 
thirty Years : But for this vide Letter (F). | eg | 

8. A. deviſed his Manors, Meſſuages, &c. to the Drapers Com- 1 Will. Rep. 
pany and their Succeſſors, upon Truſt, to convey to B. for Life, and 33? 2 4 i 
to his firſt Son, and all other his Sons for Life, and to their Iſſue bh 72 
Male for Life, and for Want of ſuch Iſſue, to JF. S. for Life, and Gilb. Eg. Rep. 
to his Iſſue Male for Life, &c. and ſo to a great Number of them _ 
for Life; and ſo to convey foties queties ; and the Court held this with Prec. in 
Attempt to make a perpetual Succeſſion of Eſtates for Life to be Gan. 
vain and impracticable; however, that there ought to be a ſtrict Set- 
tlement made, and the Intent of the Teſtator followed, as far as the 
Rules of Law will admit of; and therefore directed a Settlement 
to be made fo, that ſuch who were in Being ſhould be only Tenants 
for Life ; but where the Limitation was to a Son not in Being, there 
he muſt be made Tenant in Tail Male, Hz/. 1716. Humerſton and 
Humerſton, 2 Vern, 737. | 

* 9. A. deviſed all the Reſt of his Perſonal Eſtate by Leaſes, in 
Truſt, or otherwiſe, to his three Nephews, A. B. and C. and makes 
them Exegutors, and wills, that they ſhall give Bond to each other, 
that in Caſe either die without Iſſue of his Body, to leave at their 
Death all the ſaid Chattels and Perſonal Eſtate to the Survivors and 
Survivor of them; and the Bill was to have the ſaid Bonds given, 
but was diſmiſs'd, being an Attempt to intail a Perſonalty. (a) Trin. (e] APerlonal 


ry * Eſtate cannot 
1703. Villiams and Williams. be intailed. 

Vide the Caſe 
of Seale and 


2dly, By Jncertainty in the Deſcription of the Thing deviſed. * 


1. If a Man being ſciſed of Lands within a Borough where Lands 
by Cuſtom are deviſeable by Parol, deviſes in theſe Words; I give 
all 


Fn ns * 2 
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 Doviſes. 


all to my Mother, all to my Mother ; the Lands paſs. not, for the 
(a) Deviſes Words are too (a) uncertain, and not ſufficient to diſinherit an 
are void and Heir. Bowman and Milbank, 1 Lev. 130. , 4 /45ro. CA. 425. 437, 


jected where -- 4 . | 
d Work of the Will are 2 and uncertain, that the Teſtator's Meaning cannot be collected from 
them; according to that Rule; as the Heir at Law has a plain and uncontroverted Title, unleſs the Anceſtor 


diſinherits dim, f. were ſevere and unreaſonable to ſet him aſide unleſs ſuch Intent of the Teſtatof is evident 
from the Will, for that were to ſet up and prefer a dark, or at leaſt a doubtful Title, to a clear and certain 
one ; but as it is likewiſe a Rule in the Conſtruction of Wills, not to reje&t any Words in the Will which can 
have a Sipnification ; theſe two have been the Occaſion of ſeveral Doubts and Reſolutions concerning the In- 
tention of the Teſtator, about the Diſpoſing of his Eſtate, whether he meant his Real or Perſonal, or what 


Part of either of which he intended to paſs by the Words of the Will. | 
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2. If one having Lands in Fee, and other Lands for Years, de- 
viſes all his Lands and Tenements, the Fee-ſimple Lands only paſs ; 
but if a Man had Leaſes for Years only, and no Fee-ſimple Lands, 
by the Deviſe of all his Lands and Tenements, the Leaſes for Years 
paſs; for otherwiſe the Will ſhould be meerly void. Cro. Car. 293. 
fer Curiam. Saks 

3. So if a Man being ſeiſed of a Meſſuage in A. and of a Meſſuage 
and ſeveral Lands in B. deviſes to F. S. his Houſe in A. with all 
other his Lands, Meadows, Paſtures, with all and ſingular their 
Appurtenances whatſoever in B. yet the Houle in B. ſhall not paſs; 
for though by a Feoffment or Leaſe of Lands in in D. Houſes will 
paſs} becauſe to be taken moſt ſtrongly againſt the Feoffor, &c. 
and the Land paſſing, the Houſe thereupon muſt alſo paſs; yet 
Wills are to be taken according to the Intention of the Deviſor; 
and when he deviſes his Houſe in A. and Lands in B. it cannot be 
preſumed that he would have more paſs than by the Words is ex- 
preſſed. 2 And. 123. | | 

4. If a Man is ſeiſed of Lands in a Vill, and in A. and B. two 
Hamlets within the ſame Vill, and deviſes all his Lands in the Vill, 

and in A. and dies, no Part of the Land in B. ſhall paſs; for his 
naming one Hamlet only, fully ſhews his Intent, that the Lands in 
the other ſhould not paſs. Dyer 261. 

5. But where a Man having two ſeveral Moieties of Lands by 
Purchaſe of the ſame Perſon, one lying in Kent, and the other in 
Eſſex, and he deviſed all his Moieties in Kent; and it was held that 
both paſſed; for the Words being, all his Moieties, they cannot be 
fatisfied with one Moiety only. 1 Bulf, 117. 2 Bulft. 176. Hob. 
173. Vide Ney 112. Cro. Elix. 658. 

6. If one ſeiſed of Lands called Hayes-Land, lying in two Vills, 
vi. A, and B. deviſes all his Land in A. called Hayes-Land, to his 
youngeſt Son and his Heirs, and in another Part wills, that if his 
ſaid Son dies without Iſſue, that his Wife ſhall have Hayes-Land, 
and dies; and the Son dies without Iſſue, the Wife ſhall only have 
that Part of Hayes-Land which lies in A. 'becauſe no more was 
deviſed to the Son, C. Eli. 674. But per Popham, if the Deviſe 
had been to the eldeſt Son, and if he dies without Iſſue, &c. per- 
haps ſhe ſhould have had all, becauſe the eldeſt Son had all, Part 

by Deviſe and Part by Deſcent. 

7. If a Man ſeiſed in Fee of two Houſes in D. adjoining the one 
to the other, and the one is in the Poſſeſſion of A. and the other in 
the Poſſeſſion of B. which is alſo the Corner-houſe in the Street of 
the Town, and he deviſes his Corner-houſe in the Poſſeſſion of A. and 
B. by theſe Words, only the Houſe, which is in the Poſſeſſion of B. 


ſhall paſs, which is the Corner-houſe, and not the other Houſe which 
— is 
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is in the Poſſeſſion of A. though it be next adjoining thereto, for 


his Intent appears to be fo. 1 Rol. Abr. 613; 614. C. Car. 449: 


Vide Stile 2. 


8. A. ſold Lands to B. but before a Conveyance Was executed; 
B. ſold the ſame Bands to C. and then H. conveyed to C. and C. 
being thus ſeiſed, deviſed the Land to his younger Son in theſe 
Words, I Begueath to R. my Son all my Lund which 1 purchaſed 


of B. whereas in Strictneſs of Law he purchaſed them from A. 
who conveyed them to him ; yet this was allowed to be a ſuffi- 


cient Deſcription of the Land, and conſequently: a good Deviſe of 
it, becauſe the Purchaſe was really made from B. the Money being 


paid to him. Thorp and Thompſon, 2 Leon. 120. ba, 

9. If one deviſes his Houſe whetein J. S. dwells, called the Mite 
Swan in Old- Street, to F. N. &c. and dies, and at the Time of his 
Death and making of the Will, J. S. occupied the Entry only, and 


three of the upper Rooms of the Houſe, and others occupied the 
Garden and other Parts of the Houſe; yet all the Houſe paſſes, for 


the Houſe imports the whole Houſe, and the Sign of the White Swan 
makes it ſtill more certain. Cro. Car. 129. 1 Fon. 195. S. C. 
10. If a Man is ſeiſed of a Meſſuage and two Acres of Land in 


A. and of two Acres of Meadow in B. and hath uſed and occupied 


the two Acres of Meadow, being four Miles diſtant from his ſaid 
Houſe, together with his ſaid Houſe and Lands in A. and deviſes the 
Houſe cum omnibus & ſingulis pertinentiis ſuis adinde ſpectant to 
J. S. the two Acres of Meadow ſhall not paſs; for by the Words 


cum pertinentiis Lands paſs not, but ſuch Things only as may be 


properly appertaining ; otherwiſe if the Words had been cum terris 
pertinentibus, for then the Lands uſed therewith ſhould have paſled; 
Cro. Car. 57. 90 ; 

11. If A. deviſes ſeveral pecuniary cies; and alſo ſome Lands; 
and then deviſes all the Reſt and Reſidue of his Money, Goods and 
Chattels, and other Eſtate whatſoever, to J. S. whom he makes 
Executor, - he having other Lands, they ſhall paſs by the Will; 
Trin. 27 Car. 2. Tirrel and Page, 1 Chan. Ca. 2 62. | 

12. But if a Man ſeiſed in Fee of three Tenements, and poſſeſſed 
of divers Goods, and of a Leaſe for Years, deviſes one Tenement 
to one of his Sons, and another Tenement to one of his Daughters, 
and then adds: Item, I make my two Sons Executors of all my 
Goods moveable and immoveable, and all my Lands, Debts, Duties 
and Demands ; by this Clauſe no Eſtate in the three Tenements, 
of which the Deviſor was ſeiſed in Fee, paſſed to the Executors by 
Force of the Words, and all my Lands, becauſe that theſe Words 
might well be ſatisfied by the Leaſe for Years of Land, which 
paſſed by it. 1 Rol. Ar. 613. 


13. A. deviſed in the following Manner: I make my Mere Exe- Vide Prec. iu 


cutrix of all my Gobds, Lands and Cbattels; the Teſtator had a 


Chan. 471. 
and Gilb. Eg. 


Real and Perſonal Eſtate, but no Leaſes or Intereſts for Years in any Rœp. 137. S. C. 


Lands whatſoever ; and the Queſtion was, whether any, or what 


in totidem ver- 
bis with Prec; 


Eſtate paſſed in the Lands by this Deviſe ; and my Lord Chancellor ;, cas. 


was clear of Opinion, that the Real Eſtate did not paſs by thoſe 
Words; and that the Word Lands was not (as objected) uſeleſs, and 
to be rejected, for that in all Probability there might be Rents in 
Arrear of thoſe Lands which would paſs to the Niece by her being 
made Executrix. Paſc. 1717. Piggot and Penrice. | 

H h h 14. If 


Deviſer. 


ook A. deri e certain Lands to his youngeſt Son in Bob and 
deviſes all his Lands in D. to his Wife for Life: Item, I give to to 
her for Life the Lands which I hold of G. T. Trem, Þ give to 
her all the Lands which I purchaſed of F. S. Tem, I give m 
Lands to my Son E. and his Heits for ever; not only the Lan 
purchaſed of J. S. but alſo the Reverſion of all the others do paſs 
by theſe Words: Wr 35 . a. * and NN 


Skin. 130. 
I 5. 2 being ſeiſed of the Manor of 4. — other Lands in 


the County of S. deviſes the Manor of A. fot fix Years, and Part 
of the wr i Lands to F. S. in Fee, and then comes this Clauſe, 
And the Reſt of my Lands in the County of S. or elſewhere, I | 
give to my Brother, Sc. by this Deviſe he . have ho! Reverſion 
of the Manor. Allen 28. 
16. If A. ſeiſed in Fee deviſes: ſeveral Houkes: to a Charitable 
Uſe, and deviſes a Meſſuage to J. S. for Life, and by another 
Clauſe deviſes to his Wife, the better to enable her to pay his 
acies, all his Mefluages, Lands, Tenements and Hereditaments, 
not above diſpoſed ; this will paſs the Reverſion of the ſaid Meſ- 
ſuage, though it was found that the Wife had ſufficient to pay the 
Legacies. Mich. 1 W. & M. Willows and Lydcot, 2 Vent. 285, 
Adjudged upon a Writ of Error in the Exchequer Chamber, 
and the Judgment given in B. R. reverſed. 1 Lev. 212. S. P. ad- 
judged ; vide the Caſe of Hyley and Hyley, 3 Mod. 228. which 
ſeems cont, but ks been denied to be Law in ſeveral of the follow- 
ing Caſes, | 
Prec. in Chan. J. S. ſeiſed in Fee deviſed Wiebe to 4. for Life, and de- 
_ CRT l to B. all his Lands not before deviſed to be ſold, and the Mo- 
1 Freem. 519. hey to be divided between his younger Children; the Queſtion was, 
S. C. and the whether the Reverſion of Blackacre paſt by the Deviſe of all his 
— 4 = che Lands not before deviſed ; and-it having been referred to the Judges 
E. B. certified of the Common Pleas, they unanimouſly agreed, and certified — 
accordingly. the Reverſion was well deviſed; and it was: decreed re 
Hill. 1703. Rooke and Rooke, 2 Pern. 4 \2 iy -< 
18. A. by Virtue of ſeveral Settlements, being Tenant in Tail, af- 
ter Poſſibility of Iſſue extinct, of ſome Lands, Remainder in Fee 
to Truſtees, in Truſt for bim and his Heirs; and as to ſome other 
Lands, being Tenant for Life, Remainder to his firſt and other Sons, 
Remainder to Truſtees in Fee, in Truſt for the right Heirs of B. 
whoſe Heir A. was; and as to other Lands, being Tenant in Tail, 
Remainder to the right Heirs of his Father, whoſe Heir he likewiſe 
was; and being likewiſe ſeiſed of a very conſiderable Real Eſtate of 
his own Purchaſe, and poſſeſſed of a large Perſonal Eſtate, made 
his Will, and deviſed ſome Part of his Lands to his Wife for Life, 
and gave ſeveral Legacies ; and having no Iſſue deviſed all other his 
Lands, Tenements and Hereditaments, out of Settlement, to his Ne- 
phew, provided he took on him his Surname, ſubject to raiſe 4000 /, 
in Caſe the Teſtator left a Daughter; and it was held by my Lord 
Chancellor, aſſiſted with the Maſter of the Rolls, Trevor Ch. Juſt, 
and Juſt, Tracy, that all the Eſtates thus ſettled paſſed by the Will, 
notwithſtanding the Words, out of Settlement; for the Word Hered;- 
_ fament comprehends a Remainder or Reverſion, as well as an Eſtate 
in Poſſeſſion, Decreed Mich. 1708. Sir Litton Strode and Lady 
Ruſſel, 2 Vern. 621. 
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19, 80 where 2 being ſciced in Fee of Lands in P. upon the 3 i. Fo. 
Marriage of his eldeſt Son, ſettled” thoſe Lands on him in Tall . 


19 


— 


Male, Remainder to his own right Heirs ; and being ſeiſed in Fee by the unani- 


in Poſſeſſion of other Lands in M. B. and N. deviſed all his Me. woùs Opinion 


ſuages, Lands, Tenements and Hereditaments in M. L. N. or elſe- 2 4 


where, not by him formerly ſettled, for the Payment of his Debts; Jait. Reynolds 


and after Debts paid, then to J. S. a' ſecond Son, and his EHleirs for f.. 
ever, and died; and ſoon after the eldeſt Son died, not having G34. 162 
barred the Remainder, without Iſſue Male, but left ſeveral Daugh- $. C. and P, 
ters; and it was held by my Lord Chancellor, aſſiſted with Raymond 
Ch. Juſt, Reynolas C. B. and Mr. J. Price, , That the Word 
elſewhere was a fufficient Deſcription of the Lahde in D. though-of 

greater Value than thoſe in M. L. and N. and that though it was 

of it ſelf a ſignificant. and expreſſive Term; yet it was the rather ſo 

in this Caſe, becauſe there were no Lands or Out-ſkirts not particu- 

larly enumerated, to which it could be applied but to thoſe in D. 

2dly, That the Words Meſſuages,  Linnds, Tenements and Heredita- 

ments, were ſufficient to paſs the Reverſion of the Lands in B. 


notwithſtanding the Exception or reſtrictive Words, not formerly 
ſettled. Decreed Trin. 1730. Cheſter and Cheſter, | 
20. But if A. deviſes Lands to B. in D. S. and T. and all his 
Lands elſewhere, and he hath a Mortgage of Lands that did not lie 
in D. S. or J. which is of more Value than the Lands in D. S. 
and J. the mortgaged Lands will not paſs; for he could not be 
thought to mean to comprehend, Lands of ſo much Value under 
the Word elſewhere,” which is-like an Sc. that comes in currente 
calamo, 33 Car. 2. Sir Thomas Littleton's Caſe, 2 Vent. 4 51, de- 
creed; but the Reporter ſays there were other Circumſtances in the” 
Caſe, which ſhewed that it was not his Intention that the mort- 
gaged Lands ſhould paſs. Vide 1 Vern. 3. S. C. Where it appeats 
that there were ſome ſmall Parcels of Land not ſpecified, and of the 
ſame Nature of thoſe deviſed ; to which the Court held the Word 
elſewhere was applicable, and not to the mortgaged Lands, which 
were of a different Nature and of greater Value ; and that the Te- 
ſtator had charged the Lands deviſed with a Rent-charge of 80 J. 
per Ann. which he never could intend ſhould iſſue out of Lands 
which were every Day redeemable. | 
21. By a general Dorise of all Lands, Tenements and Heredita- 
ments, Mortgages in Fee, tho' forfeited, will not paſs, nor will 
they paſs by ſuch a general Deviſe, tho' the Equity of Redemption 
is, after the Making the Will, forecloſed or releaſed. 2 Fern. 623. 
per Curiam. : | EEE 
22. A Man having ſettled all his Eſtate of Inheritance upon his 6#%. Eg. Rp. 
Wife for Life, for her Jointure, makes his Will, and thereby deviſes 1 erz 
ſeveral pecuniary Legacies to ſeveral Perſons, and then ſays, All the ingly fays, 
Reſt and Reſidue of my Eſtate, Chattels Real and Perſonal; I give — , 4 eb 
and deviſe to my Wife, whom I made ſole Executrix ; and the only Caſe differed 
Queſtion was, whether by this Deviſe the Reverſion of the Jointure _ the Caſe 
Lands paſſed to the Wife; and my Lord Keeper, having taken Time AM and 
to conſider of it, delivered his Opinion, that it did not, becauſe the 564.) and that 
precedent and ſubſequent Words explain his Intent, to carry only his no Reſolution 
Perſonal Eſtate ; for in the firſt Part of his Will, having given only e Rage 


ried ſo far as 


Legacies, and no Land whatſoever; the Words All the Reſt and Re- _ 
tneie Words 
ſidue to pals a Fee. 
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el, * Feb , . 17-59 — fame Nature with that he had befqre deviſed, which was: only . 
2.3 Se, 773. 25 ann Hee onal ; for having before given ho Real Eſtate, there could be n 
bd liviicut in Aue Reſt or Reſidue of that out of which, he had given away none; — 


4 au the Words, Chattels Rea] and Perfonal, explain the Word Eſtate, 
ger Span eee and ſhew what Sort of Eſtate he meant; and make the Deviſe, as 


05 ee . 300. S, Perſonal, Cc. and fo. confine and reſtrain the extended Senſe of the 
bee 7 Ze eee , Word Eftate. . Deerced Hill. n Marin 900: 1 ee "= 


Nut 1 — . 2 J , h j 1.54 1511 
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. 22 2 . | 
Footy > . 27 Gy It 4 deviſes Lande to the eldeſt Son of 7. S. by the Name of 
_ a” * William, when in Truth his Name was Andrew, * the Deviſe ſhall 
FAVS («) A Deviſe be ( good. Nel. Chan. Rep. 403. W b 
c THO 2 Cnc to eld ; 
Wm Sd good, his ſecond ngeſt; ſ Deviſ 10 80 Wife of 8. though be 
| WA *, 4 4 Sg: ue. * 2 ty — * Robert 212 We. thou : bs Nane — = wa & 2 3. or bod he the 


| Exc ut oe He ME Stock, Family, or Houſe, is good ; and ſhall be 3 ä of the Heir. Hob. 33. | 
4. 75 276 C £ 
Fg 4 e 3 5, 2. If a Man has't two Sons bilden J. and deviſes to his Son I all 


une, aut, wool 6 reeoms his Lands; this is a void Deviſe for the Uncertainty, unleſs it can 


eee, . Lg Grelle be proved that the Teſtator meant one of them in particular, by 

aue axon ae. d. ee. the Later Son's being beyond Sea, ung y dead, &c.- for theſe Cir- 

cumftances clear up the Intent 6f the Teſtator; and ſuch 'Averment 

6. en, 2 is admitted, mats, ho it is conſiſtent with the Will; and the Con- 

A ſtruction and Judgment thereon muſt be 'geiivins, aro taken 
A2. , ber fla, gau, from the Words of the Will. 5 C. 68. 24. 

1 linall 6 3. If a Man hath Iſſue two Sons and two Daughters, ad deviſes 
ACh Sc „e Land to his Wife for Life, and that after her Death the ſame 
,. ſhall remain to his Iſſue; this is a void Deviſe as to the Remainder; 
A., Geo AM euin,, Crocs for having ſeveral Children, it is uncertain What Iſſue is intended. 

222 229 () Taylor and Sayer, Cro. Eke. 742. ö | 


| and Genie eb 433 8 17. 


4. If a Man has Iſſue eight Daughters by this ſeveral Venters, 
and one Son, and deviſes his Land to his youngeſt Daughter, the 
Remainder to his Son in Tail, the Remainder to his two Daughters 
by the middle Venter for Life, the Remainder Proximo de Sanguine 
of the Deviſor, and dies; and after the eldeſt Daughter has Iſſue, 
and dies; and after the Son, and all the other Daughters, except 
the two Daughters by the middle Venter, to whom it was given for 
Life, die without Iflue, the Iſſue of the eldeſt Daughter ſhall have 
it. Palm. 303. VL ide Stile 240. 

5. If a Man deviſes all his Lands to one of his Couſin Nic. An- 
herff's Daughters, that ſhall marry a Norton within fifteen Years, 
and dies ; and Nic. Amberſt having three Daughters, one of them 
marries a Norton within the fifteen Years ; this is a good Deviſe 
to her, notwithſtanding the Uncertainty ; and the Law ſupplies the 
Words, who ſhall firſt marry, &c. Mich. 15 Car. 2. Bate and 
Amherſt, Raym. 82. adjudged, 

6. If a Man deviſes Lands to J. S. in Truſt fol A. and the Heirs 
of his Body, Remainder to B. for Life; and further wills, that if A. 
die without Iflue, and B. be then deceaſed, then, and not other wiſe, 
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he gives the Lands to 7, N. and his Heirs; ; "though; A. dies without 
Iſſue, and B. ſurvives ; yet after the Death of B. J. N. ſhall take; 
for the Words, if B. be then deceaſed, expreſs the Teſtator's Mean- 
ing, that B. ſhould be ſure to have it for Life; and alſo ſhew when | 
J. N. ſhould have it in Poſſeſſion. 2 Vent. 363. 

7. A. deviſes Land to Truſtees in Fee, in Trũſt to pay Debts and 
Legacies; and after thoſe Debts paid, then to ſell; and if any of 
the Teſtator's Name would buy it, ſuch Perſon to hive it for 200 J. 
leſs than the Value; one of the Teſtator's Name brings a Bill * 
this Benefit of Pre. emption, but delays bringing of it till twen 
five Years after the Teſtator's Death; and the Bill was diſmiſſed Per 
Lotd Chancellor; for if two of the Teſtator's Name ſhould claim 
the Benefit of the Deviſe, who muſt have it? Hi. 1685. "PP 
and Matheus, 1. Vern. 362. | 
8. A deviſed Ids to Truſtees.in Truſt. for his Daughter for 

Life, Remainder to the ſecond Songjoft her Body to be begotten in 
Tail Male, and ſo to every younger Son; and in Default of ſuch 
Iſſue Male, to her eldeſt Daughter, and to the firſt Son of her Body, 
taking upon him the Name and, Arms of the Teſtator; and adds 
further, that he did not by Will deviſe the Eſtate to the eldeſt Son, 
be dle that he expected that Bis Daughter would marry ſo pru- 
dently, as that the eldeſt Son would be provided for ; the Daughter 
married, and had Iſſue a Son, who died in twelve Months after his 
Birth; ſhe afterwards had another Son born, aftet the Death of the 
Firſt; this ſecond muſt take, according to the Words of the Will, 
though contrary to the Intention of the Teſtator. Trin. 1710. 
Trafford and Afoton, 2 Vern. 666. 
9. If 4. B. and C. being Aliens and Brothers, A. has Ifſae a 
Son, and B. and C. are naturalized, and B. purchaſes Lands, and 
deviſes them to the Heir of his Brother A. and his Heirs ; and B. 
dies, living A. and his Son, the Deyiſe is void for the Uncertainty 
who i is intended thereby ; for A. being an Alien can have no Heir; 
or however, being living, can have none during his Life; but per 
Glyn, Ch. Juſt. if it had been found that the Son of A. was the 
reputed Heir of A. though A. was an Alien, yet his Son might 
have taken by this Devile. Trin. 16 56. Fo er and Ramſey, 2 Sid. 
pan 

5700 A Man bad Iſſue a Son and a Daughter, Hs Dabgbter was 
married, and had Iſſue two Daughters; the Father deviſed, that all 
his Land ſhould deſcend to his Son ; provided that if his Son died 
without Iſſue of his Body, then my Land to go to my right Heirs 
Male of my Name and Poſterity for ever; the Son died without 
Iſſue; and upon Ejectment between the Brother of the Deviſor and 
the Daughters, this was held a void Deviſe, becauſe neither could 
claim under the Deſcription of the Will; not the Brother ; becauſe, 
though he was of his Name, yet he was not his (a) Heir ; 3 and (a) This Re- 


ſolution is 

founded on a Rule laid down in the Old Books, wiz. that he who taketh by Deſcription or Purchaſe, as 
Heir, muſt be Heir general or compleat Heir ; for Inſtance, If Lands are deviſed to the Heirs of J. S. and 
J. S. is living at the Death of the Teſtator, the Deviſe is void, for Non eft heres wiventis ; ſo if Lands are 
deviſed to the right Heirs Male of 7. S. and the Hei of J. $.-is a Female, the Deviſe is void ; or if the 
Deviſe were to the Heirs Female, and the right Heir had been a Male, it would be void in the ſame Man- 
ner; to which Purpoſe, vide Moor 860. Co. Lit. 24. b. 2 Leon. 70. Dyer 99. Heb. 33. 1 Co. Archer's 
Caſe. 1 Co. 103. SHhelley's Caſe. But r theſe Authorities, this Doctrine has been ſhaken by 
the following more modern Reſolutions, in which it is held, that a ſpecial Heir may take by Purchaſe, and 
that a Deſcription of a Perſon by the Name of Heir, though not Heir general, operating with the Intention 
of the Teſtator, is ſufficient to aſcertain the Perſon to take. 
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though the Daughters were his Heirs, yet they were not of his 
Name, and ſo not within the Words of the Will; and conſe- 
quently the Limitation void for the Uncertainty. Counden and Clerk, 
Hob. 29, 30. | 
11. It ; Man deviſes Lands to A. and his Heirs, during the Life 
of B. in Truſt for B. and after the Deceaſe of B. to the Heirs Males 
of the Body of B. now living, B. having one Son then living ; by 
this Deviſe a Remainder is immediately veſted in the Son ; for the 
Words Heirs Males now living, in a Will, are a full Deſcription 
of the Son, who then was the Heir apparent of B. and known by 
the Deviſor (who was his Uncle and Godfather) to be ſo. Micb. 
29 Car. 2. James and Richardſon, 2 Jones gg. adjudged in B. R. 


10 Note; The but (5) reverſed in the Exchequer Chamber. 


Judgment of | | 
Reverſal was reverſed in the Houſe of Lords. 2 Lev. 232. S. C. and per Leving, this Point was tried again 


upon a new Ejectment, and like Judgment given as at firſt in B. R. which was confirmed in the Exchequer 
Chamber, and likewiſe in the Houſe of Lords. 1 Vent. 334. S. C. by the Name of Burchett and Durdant. 


2 Vent. 311. 8. C. Raym, 330. S. C. 3 Keb. 32. S. C. Poll. 457. S. C. 
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12. A. deviſed in this Manner: I give to my eldeſt Heir Male, 
and his Heirs Males for ever, all my Lands in ſuch a Place; and 
if there be a Female, ſhe to have 121. per Ann. as long as ſbe lives; 
the Teſtator had two Sons, the eldeſt of which died in his Life- 
time, leaving Iflue a Daughter ; and it was adjudged that the Lands 
ſhould go to the ſecond Son, and not to the Daughter of the Eldeſt, 
though ſhe was Heir general. Trin. 3 W. 3. Rot. 1484. Baker and 


Hall in C. B. | | 
1 Will Ry. 13. A. deviſes all his Lands to B. and C. and the Survivor of them, 


229. 8. C. for the Term of twenty-one Years, for the Payment of his Debts and 
| Legacies, and after Payment the Term to ceaſe ; and after the End 
or ſooner Determination of that Eſtate, he deviſes the Premiſſes to 
the firſt Son of his Body, and to the Heirs Males of the Body of ſuch 
Son lawfully iſſuing; and for Default of ſuch Iſſue, to B. for ninety- 
nine Years, if he ſo long live, without Impeachment of Waſte, Re- 
mainder to the firſt and other Sons of B. and the Heirs Male of their 
Bodies fucceflively ; Remainder to C. for ninety-nine Years, if he ſo 
long live, Remainder to his firſt and other Sons in Tail Male ſucceſ- 
fively ; Remainder to the Heirs Males of my Aunt Mrs. Elix. Long, 
Wife of Richard Long, Clerk, lawfully begotten, with Remainder 
to his own right Heirs; and by his Will gave 150/. Annuity to Do- 
rothy Beaumont his Siſter, the Plaintiff in Error, for Life, and 500 J. 
to her Children; and to his Aunt Elix. Long 1oo l. and to her Chil- 
dren 500 J. and dies without Iſſue; B. and C. entered by Virtue of 
the Deviſe for twenty-one Years ; and afterwards both died without 
Iſſue, and Jahn Beaumont and Dorothy his Wife, entered in Right of 
Dorothy, as Heir at Law to the Teſtator ; the Term for twenty-one 
Years being determined, and the Debts and Legacies paid, and Tho- 
mas Long, eldeſt Son of Eliz. (ſhe having, at the Time of making 
the ſaid Will, three Sons, viz. the ſaid Thomas, and two others) 
entered and brought Ejectment; and in the Exchequer Judgment 
was given by the Lord Chief Baron Ward, Price and Lovell, againſt 
Baron Bury, for the Plaintiff Thomas Long ; but in Trinity Term 
1713. this Judgment was reverſed in the Exchequer Chamber ; and 
upon Error brought in the Houſe of Lords it was argued, that this 


Reverſal ſhould be affirmed, 1/7, Becauſe Dorothy being Heir at 
Law 


— 
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Law to wn A. ber Right, as ſuch, was to be favoured; and 
all Deviſes to diſinherit an Heir at Law were to be taken ſtrictly. 
2dly, That to make this Deviſe good to Thomas Long, it mult be 
conſtrued either a contingent Remainder, or the Words Heirs Males 
be taken as a Deſc#iptio Perſonæ, to veſt in him as a contingent 
Remainder ; it cannot be good for Want of a Freehold to ſupport it, 
all the preceding Eſtates being only for Years ; beſides, if it were 
* as a Contingent Remainder in its Creation, yet Eliz. Long the 

other being alive when the particular Eſtate determined, it cannot 
veſt, becauſe Non eſt heres viventis; as a Deſcriptio Perſonæ it 
cannot veſt, for that ought to be ſuch a Deſcription as is vice nomi- 
ns, which the Words Heirs Males (being a legal Term, and not 
accompanied with any other Words to determine the Senſe otherwiſe, 
as Heir apparent, or Heir now living, &c.) cannot amount to; and 
the Word begotten. doth not determine the Senſe otherwiſe ; nor does 
any Intent appear to confine the Deviſe to the Iſſue Male of Eliz. 
Long, much leſs to Thomas Long only, as the Perſon deſcribed in 
this Deviſe; but notwithſtanding theſe Reaſons, it was adjudged, 
that the Judgment ſhould ſtand, and the Judgment of Reverſal 
be reverſed ; though ten of the Judges were of Opinion, that the 
Deviſe was void, and only the three Judges (Lovell being dead) 
before- mentioned, held it good. Mich. 1713. in Domo Procerum, 
Beamont and Long. 

14. F. S. deviſed to Truſtees in Truſt, after Debts and Legacies Prec. in Ghar: 
paid, to convey to A. his Couſin, and the Heirs Males of his Body; #2 4 
and for Want of ſuch Heirs Males, then to the Heirs Male of the Bartbans.C. 
Body of B. his Great Grandfather; and for Want of ſuch Heirs 20 Decree. 
Male, to his own right Heirs for ever; and gave to his Siſter 20004. 5 a dots, that 
to be put out at Intereſt during her Life, ſhe to receive the Intereſt, in Mich. 1739. 
and after her Death to her Children, and died ; and ſoon after A. —— —_ 
died without. Iflue ; and C. being Heir Male of B. the Teſtator's pending to re- 
Grandfather, but not Heir general, there being a Daughter of an verſe this De. 
elder Brother; the Queſtion was between him and the Teſtator's Cate 49 
Siſter and Heir at Law, who had the 2000 f. deviſed to her, whe- and Ferras, 
ther the Deviſe was void, or not; and Lord Chancellor held the _ Ar. 
Deviſe good, and that C. ſhould take as a Perſon ſufficiently de- 
ſcribed and intended by the Teſtator. Decreed Mich. 1716. Neu- 


comen and Barkham, 2 Vern. 529. and this Matter well debated, 


4thly, By the Deviſee of Lands dying in the Life-time of 
"i the Deviſoz. 


1. If a Man deviſes Lands to A. and his Heirs, and A. dies in the 
Life-time of the Deviſor, B. the Heir of A. ſhall take nothing by the 
Will, for the Heirs of A. were not named as immediate Takers, but 
only to expreſs the Quantity of the Eſtate that A. ſhould take. Tr. 
10 Eliz. Bret and Rigden, Plow. Com. 345. Adjudged per totam 
Curiam, præter Walſh, tho after the Death of A. the Deviſor ſaid to 
B. that he ſhould be his Heir, and ſhould have all the Lands which 
A. ſhould have had, if he had out-lived the Deviſor. Vide 2 Lev. 
243. And what amounts to a new Publication, Title TUill. 

2. So if a Man deviſes Lands to A. his ſecond Son, and to the 
Heirs of his Body; and after his Death without Iſſue, then to B. 
his third Son in Tail, Sc. if A. hath Iſſue, and dies in the Life Pu 

e 
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the Deviſor, and then the Deviſor dies, B. ſhall have the Lands 
preſently; for the Deviſe to A. being void, it is as if it had never 
been made. Hil. 36 Eliz. Fuller and Fuller, Cro. Eliz. 422, 423. 
But if the Deviſe had been to the Deviſor's eldeſt Son in Tail, Re- 
mainder to the ſecond Son, and the eldeſt Son had died in the Life- 
time of the Deviſor, leaving Iſſue, Q. | 
3. If a Man deviſes to A. and his Heirs, to the Uſe of C. and his 
Heirs, and C. dies in the Life-time of the Deviſor, his Heir can 
take nothing; but the Deviſe will be to the Uſe of the Deviſor and 
his Heirs, Hortop's Caſe, 1 Leon. 253. Cro. Eliz. 243. 
4. But if there be a Deviſe to A. tor Life, Remainder to B. in 
Fee; tho' A. dies in the Life of the Deviſor, B. ſhall take, or if A. 
refuſes, he ſhall take. Plow. 344. Cro. Eliz. 423. 1 Co. 101. a. 
| 5. If a Man deviſes his Lands to his Wife for Life, and after to 
his four Daughters and Heirs, equally to be divided between them, 
Share and Share alike, to hold to them and, their Heirs for ever ; 
and one of the Daughters dies, having Iſſue a Son, and then the 
Deviſor dies; the Will is void for a fourth Part. Hz. 1656; Pach- 
man and Cole, 2 Sid. 53, 78. adjudged. 
Prec. in Chan. 6. So if A, has Iflue two Daughters, B. and C. and he deviſes 
439 45? ſome Tithes and Money to B. and gives Legacies to her Children, 
Simpſon and . A ' . K 
Hornſby S. C. but declares, that ſhe having married without his Conſent, ſhe 
and P.—Gilb. (hould have no Part of his Real Eſtate, and deviſes his Real Eſtate 
77. % 115; to C. in Tail, Remainder to B. for Life, and to her firſt, c. and 
P. C. marries in the Life-time of the Teſtator, leaving Iſſue; though 
afterwards A. makes a Codicil to his Will, and deviſes ſome par- 
ticular Legacies out of his Perſonal Eſtate; yet as that does not 
amount to a Republication of his Will, B. muſt have the Lands im- 
mediately after the Death of the Deviſor, though contrary to the 
Intention of the Deviſor; the Authorities be ſo. Per Lord Chan- 
cellor, Mich. 1716. Hutton and Simpſon, 2 Vern, 722. 
7. If a Man deviſes Lands to A. and B. and their Heirs; and 
A. dies in the Life of the Deviſor, B. ſhall take the whole Land, 


Mich. 16 Car. 2. Davis and Kemp, Carter 4, 5. 
.. WY OR,” /- Je 2300 2 
_ 67.8 C ae ler, ua P 2. Aciit aA. Hic 
oz Becrrriatt © Cher IEE, 7A) Saul fs > Þ Short ® 
 Aein/e Zr uten eee Soon ls Z 0-22 , 420 
- | Zerrie 4 Lhe Me 4. 4 ca e Oheerle 70 722 
Dani pr" O71 if; price i Air a e i ore ly) 111 
c A e he Cogeed Shoere cen ici li 
He Herr ve tne, ” 


- E = _ | | 

2 2 t een 22. „c DD its gon 4 e — FFF 

— >. FAS Fra. 3 4 A- ts, Ho roo le C A p 
. 8 


N ga: 44 — s — eli : ca # — wr * 0 9 * 
"oC 7 ag Dice 56 peta yu | 
T. VVT 


" Bru Craze Hep e owe Hate fol nes Seottrd eee, or Se Hoes 
LAW A — 2 . 


"Rl , 

7 
galerie e e. e, 
IT 147 SAD 2 244 - HL PATH: 


25. . TP 
dl (1 7 gere 1 See , == 
e. , hes Z., 5 — 


fe 177 


2 6 | 
tan ff - 22 19 AE F- 


es are 5 e 


gere, ad gor, ADC OE 25 5p —_— CITES — $ lhe Pas” + 1 a 
beuge, ere, He e, e e. at eric af 4 „ Ae Feds: - 3c 42 
OA lee e 4 wa 72. 2 2 fo — £ 7 725 4 Auer S Fed re Ze. ö 
. lee Nr T) | 2 TT TI AT EC POOC Cue 8 fan's 
. | N. a 18 * F 7 OY COS CH lt Felt mot 
"EC | of e/ . r C0 E e e. C A ii c 
. Cot perf of? Fiery. | fe © ee Ce, gez c. 


2 Hae a LEO 1 


ve e Aer 4 * — ,, 


A) Df what Etats ot the busbold, with Relpe to the eee Peet fs ce A,. 
Nature and Quality thereof, ſhall a Woman'be endowed: „ |. acer WE lee,, 


(B) What chall be a Satisfatton oz good Bar of Dower, and are,. ae eee, 
how far a Dowzeſs ſhall be favoured in Egqultꝛ̃ꝛ. M0 6 


moze favoured oz reſtrained in Equity than at Law. e, 5; 
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F A. in Conſideration of 1001. by Bargain and Sale inrolled, ele . OB 
conveys to B. and his Heirs, to the Intent that B. ſhall re- 2 9 — 
demiſe to A. for Life, with a Condition, that if A. Paid 1 

che 100 J. at the End of twenty Years, the Bargain and Sale“ © CIS 
ſhould be void; and B. redemiſes accordingly, and dies, his Wife ar . C22. geen. 

ſhalt be endowed ; for though B. redemiſed upon the formet Agree- LOH mee 10mg 8: 3 

ment, yet A. 0 it ſubject to the Title of Dower; and it was his ,,, ,,. 

Folly, that he did not join another with the Bargainee, as is the an- : 

tient Courſe in Mortgages. Paſth. 6 Car. 1. Naſb and Preſton, 

Cro. Car. 190. agreed in Cancellaria, by Jones and Croke ; and upon 

a Conference with the other Juſtices certified accordingly. - SD. 

P. C. 72. 8. C. cited. f mu 


2. If a Huſband; before Marriage, conveys his Eſtate to Truſtees Pc. in Chas . Lgor ebe, " 


and their Heirs, in ſuch Manner as to put the legal Eſtate out of 330. S. eee ae, hes cer 
him, though the Truſt be limited to him and his. Heirs ; yet the 32 25 — $9794 . 


Wife ſhall not be endowed of this (a) Truſt-Eſtate. Paſcb. 1712. . pod Gans 2 Aural — 9 


Bottomley and Lord Fairfax, agreed charly, and admitted 7 Cu- 1 ee 


os | 
riam, 1 Chan. Rep. 2 54. S. P. | TA + IT 2 2 Uſe nel ie, 
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a Woman ſhall riot be endowed, neither ſhall the Huſband be Tenant by the Curtch, wide Perk. 349. 1 Co. A. 9. N. s 
123. 4 Co. Vernon's Caſe. : Door and Stud. lib. 2. cap. 22. Dyer 11. pl. a. But as to the Huſband's eimer or” 
being Tenant by the Curte/y,, wide 2 Vern. 585, 681. and 2. if there be any Difterence.—There ſhall be a / 5 
2 by the Curteſy of a Truſt, as val. as of a legal Eftate. * the Caſe of wa ind Ball, Eg. Ca. AT - 4 4: £. IC 
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218 Dower and Jeinture. 
NE 3. But if a Father purchaſes Lands in his eldeſt Son's Name, and 
1 the Son is put into Poſſeſſion, who afterwards falls ſick, and in his 


Sickneſs the Father gets him to execute a Deed, declaring his Name 
| was made Uſe of only in Truſt for him; and the Son recovers and 
| continues in Poſſeflion; and marries ; after his Death, his Wife ſhall 
| be endowed notwithftandipg this Declaration of the Truſt; ahd tho 
| tie Father had got a Conveyance of the legal Eſtate from the 
ſ | ounger Son; for per Lord Chancellor, this is a ſecret and fraudulent 
| Deed of Truſt, 10 deceive Creditors and Purchaſers, and therefore 
reverſed the Maſtet of the Roll's Decree, who had deereatit for the 
is | Father. Paſch. 1702. Bateman and Bateman, 2 Vern. 436. 

4. If a Man deviſes Lands to his Executors for Payment of Debts, 
and after Debts paid, to his Son in Tail; and the Son marries, and 
dies before Debts paid, the Eſtate. of the Executors is only a Chattel 
Intereſt, and will not hinder the Son's Wife of Dower ; but the Wife's 
Dower cannot commence in Poſſeſſion, nor Damages be recovered 
For detaining it, but from the Time of the Debts being paid. 2 Fern, 
404. per Curiam. 85 W 5 1 

n 5. If the Lands of J. S. are ſequeſtred for a Perſonal Duty, and 
he marries and dies, though the Lands were ſequeſtred before Mar- 
riage, yet the Wife's Right of Dower will attach them; for this 

ueſtration ſhall not ſo far bind or cover them, as to hinder the 
Wife of her Dower. 1 Vern. 118. ruled on Demurrer per Lord 
Keeper North. | 


7a 14.14.54; e(F) What han be a DSitisfadion, oz good 
ee 14 15-4 5 Bar of Dower, and how far a Dowyeſs 
Pßu5 IL 


1. TF a Man deviſes certain Lands, Money, Goods, &c. in Lieu 

1 and Satisfaction of Dower, the Wife cannot have both; but 

fa) But Ha ſhe may waive the Deviſe and (a) claim her Dower. 2 Chan, Ca. 
Man deviſes 24. 1 Chanc. Ca. 181. 1 Vent. 340. S. P. 


Lands to his | | | # 
Wife, during Widowhood, without expreſſing any Conſideration, the Wife ſhall have both. 14, Becauſe a 
Will imports a Conſideration in itſelf, and cannot be averred to be in Bar of Dower, without it be ſo ex- 
preſſed. 24ly, Dower cannot be of leſs Eſtate than for Life of the Wife. za, A Right to Dower cannot 
be barred by collateral Recompence. 4 C. 1, 2. Yernon's Caſe, Co. Lit. 36. Moor, pl. 103. | But if ſhe 
makes her Election to take under the Will, ſhe cannot afterwards claim her Dower. Cro. Blix. 128. 
3 Leon. 272. 3 Co. 27. Dyer 220. | 


3 2 2. F. S. deviſed Legacies to his Wife out of his Perſonal Eſtate, 
and P. ſays, and deviſed to her Part of his Real Eſtate, during her Widowhood, 
the Decree and deviſed the Reſidue of his Eſtate to Truſtees for twenty-one 
8 Years, for Payment of Debts and Legacies ; and the Remainder of 
Keep.—S. C. the whole Eſtate he deviſed to the Plaintiff, (Who was his Godfon, 
ire by the and of his Name, but a remote Relation) for Life, and to his firſt 
Ralls, Tria. and other Sons in Tail; and Lord Chancellor Somers decreed, that 
1731. 2 Vill. though it was not declared in the Will to be in Lieu and Satisfaction 
4. 617. of Dower; yet as it may be plainly collected to be ſo intended (he 

having made Diſpoſition of his whole Eſtate): and as a collateral Sa- 

tisfaction may be a good Bar to Dower in Equity, though not at 
Law; that ſhe muſt either take her Dower and waive the Deviſe, or 

accept the Deviſe and waive the Dower. Mich. 1699. Lawrence 
| and 
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and Lawrence, 2 Verp. 963. But this Decree was reverſed by Wright Lord © 
Keeper, Mich. 1702. Which Decree of Reverſal was affirmed in the Houſe ; AC 
of Lords, with 30 J. Coſts, 17 May 1717. - AM e bias EY LUCIE os HEE £s A, 


* 


4 | 2 * . | : > | 6 — . 
3. The Lady Radnor's Huſband was ſeiſed in Tail of the Lands in Pri. in Cham, 4 436. 
Queſtion; but there was a Term for ninety-nine Years, prior to his Eſtate 65. S. C.— 
(which was created for Performance of ſeveral Truſts in the Earl of Vu. * 
<oick's Will, which were all performed, and after to attend the Inheri- * agg 5 
Decree, which 
was affirmed 
h in Dom Proc 
14 April 
1697. Lid. 
66. 


4. A Term was raiſed in Black-acre, in Truſt, to indemnify 4. againſt „ „ 5 
Incumbrances that might affect pbite-acre, which he had purehaſed of B. 51.8. C. ee 
the Defendant; and the Widow of the Son and Heir of B. brought a cording/y. (a) 
Writ of Dower of Black-acre againſt the Plaintiff, who was an Infant, and 1 Will. 
his Guardian had let her take Judgment at Law, without ſetting up the _ 1 
Term, or taking any Notice of it; and the Infant brought his Bill to be „ ang 

relieved againſt the Judgment; and the Court held, that this Caſe was ay, fays, 

the ſame with Lady Radnor's; the Term being created to indemnify a 28 June 1h. 
Purchaſer, muſt continue fo, and ſubje& to that, muſt be in Truſt for it Was decreed 


the Heir; and there is no Difference where the Widow is Plaintiff or De- — 3 


fendant; for it is the Want of Equity excludes her from Relief. Hil. 1700, the Fruſt- 

Wray and Williams, 2 Vern. 378. S. C. but no Reſolution. (a) 2 =o 
ria Bars nd at a Tria 
at Law to enable the Infant to recover Poſſeſſion, and that the Widow ſhould account for the Profits ; that 
21 March 1701. upon a Rehearing, and Time taken to confider of it, right Lord Keeper affirmed his 
former Decree ; but that on a Bill of Review brought by the Widow, Harcourt Lord Keeper, on ſolemn 
Argument, reverfed Lord Wright's Decree, and ordered that the Widow having recovered Dower at Law, 
this Truſt· Term ſhoald not ſtand in her Way. Hi. 1710. Aid. 139. The Reporter by way of Note ſays, 
it appeared there was firſt a Demurrer put in to this Bill of Review, which being over-ruled, a Decree was 
made by Conſent, fixing a Sum for the Arrears of Dower, and delivering up the Poſſeſſion to the Widow. 
Vide the Argument of Sir Joſeph 7ekyll, Maſter of the Rolls, in the Cale of Barts and Sutton, 2 ill. Rep. 
700, 707. ? N . 


g. But where a Widow brought her Bill to be relieved againſt a Term 

for Years, aſſigned in Truſt, to attend the Inheritance, and which had 

been ſet up by the Heir at Law, only in Bar of her Title; a the Maſter 
of the Rolls decreed for the Widow, and that the Term ſhould not (3) (5) That Te- 
ſtand in her Way; though it was objected, that it was the ſame. with the cf, 4 — 
Purchaſer, who had Notice. Mich. 1505. Dudley and Dudley. — S. P. de- he Aid or 


creed Paſch. 1710. Higford and Higford. (c) Equity in re- 


| 36 | moving a 
Truſt, wide 2 Vern. 324, 536; 585, 681. (e) Decreed by Lord Harcourt, Eaſter 1711. and not 
in 1710. per Jekyll, Mafter'of the Rolls. Yide 2 Mill. Rep. 707. 


6. A Dowreſs may redeem a Mortgage, paying her Proportion of the \Leere , of Herts cn fe, 
Mortgage · Money; and as to the Reſt, ſhe may hold over till ſhe is ſatiſ- 5 4 
fied.  Decreed Hil. 1700. Palmer and Danby. | 

7. If the Wife joins in a Mortgage, and levies a Fine, with an Intent 
to bar her Dower, and in Conſideration thereof the Huſband agrees that 
ſhe ſhall have the Equity of Redemption in Lieu of her Dower; and he 
afterwards mortgages the ſame Eſtate twice more; although this Agree- 
ment be fraudulent againſt the ſubſequent Mortgagees, fs. As to intitle the 
Wife to the whole Equity of Redemption, yet ſhe ſhall have her Dower 
if ſhe ſurvives her Huſband, and ſhall not be put to her Writ of, Dower; 
becauſe the Eſtate may be ſo conveyed away by ſome of, the Mortgagees, 
that poſſibly ſhe. may not know againſt whom to bring her Writ of Dower, 
Hil. 1684. Dolin and Coltman, 1 Vern. 294. | # 
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8. 17 7. §. apprehenſive of a Charg e of High Tresor, makes a 
=. of his Lands to his Son, 110 afterwards tnarries a ſecond 
Wife, a Court of Equity will order that ſuch Conveyance be not 
made Uſe of to hinder ſuch. ſecond Wife of ber Dower. 3 FAR) 
R 

5 ue: there be a fraudulent and partial Aſſignment of Dower by- 
the Sheriff, Equity will relieve againſt it. Hel. 1683. 1 and 

* 1 Vern. 218, 219; 2 Chan. Co. 160. 8. O. 5 


4 


— — es W- Von. 


(C) Of Jointures, and in What Cales 4. 
_ Yointreſs' ſhall be moze favoured 02 re⸗ 


Vide Ze l oere A wr Cad rained n Equity than at Law, | . [ 8 


EL COXL, *. EC? 7 

2 boy 4 pag 2 e Man, upon his Marriage, Vine a Settlewent; aka be 
To #* 4 Wan 4 e RN Was Tenaht for Life, then to his Wife in ſy hed "Tail. of 

coatoril hene, 7 Sourithere ee 23 of 4007. per Ann. Value, with h Remainder to the right Heirs of 

oi. | of 4107 54157074 ef the Huſband ; the Huſband and | Wite joined in Barring t this Settle- 


e, C3) Leer g he abu ment, and a new vw Settlement was made in this Manner, v2. to XS. = 
8 2 and his Heirs, in Truſt as to Lands of 1 50 J. per Ann, for the Wife, 


e ou at and the Heirs of her Body; and for Want of ſuch Iſſue, in Truſt for 
bene Hor Yor, 74 +=” the Huſband and his Heirs ; the Huſband died without Iſſue; and the 
25 bee * 222 Wife ſuffered a Recovery, and deviſed the Lands for the Payment of 
£ XD her Debts, and died Without Iſſue; on a Bill brought by the Heir of 

the Huſband againſt the Defendants Creditors of the Wife, the Que- 

Sock & See, I He ſtion was, whether this was ſuch a Jointure made on the Wife, ſo as 
22 Ae, * ge dere Ge onceto- make the Recovery a Forfeiture within the Statute 11 H. T. Or 
Ae, pro if 19 2 eee e fendants it was objected, that a Court of Equity ought not 

Coy 4 Ars, 124, , to give any Aſſiſtance, becauſe the Statute makes the Recovery a 

THO 90% Forfeiture of her Eſtate, and gives a Remedy by Way of Entry; 

. 5 H., ee 95 Ac 2 relcescand in this Caſe ſhe has only a Truſt, and no Eſtate to forfeit; it 
4 7 A, e Zee. arvas likewiſe urged, that this Caſe, was out of the Words and Mean- 
u Oy tc fy a ing of the Statute ; for the Limitation here is to the Wife in general 
Tail; and on Failure of Iſſue of that Marriage, her Iſſue by any 

= other Huſband would have had the Land, and might, Han; Doubt, 
_ ore hy F- Cale lis have ſuffered a Recovery, and barred the Remainder? and the Sta- 
auer. cesce c e, He e tute only intended to provide for the Iſſue of the Huſband, whoſe the 
0 3 C477 . e fun,, Lands were: It was further urged, that theſe Lands could not be ſaid 
, 4 er . fe, the Huſband's ; for the Wife, by parting with her former Settlement, 
which was 400 J. er Ann, for this of 1 50 J. per An. was a Par- 

Fur te D gercbrrk chaſer of thoſe beg and if the Wife, - 5 of this Set- 
-- * „ A SS > Z#e,—tlement, had ſold Lands of Inheritance of her own, it would not have 
of ee been within the Statute. On the other Side it was ſaid, that this was to 
aid a Forfeiture; but as the Statute makes the suffering a Recovery a 

Forfeiture, and gives an Entry to the Perſon that has the next Eſtate, 
ſo in another Flace it makes all Recoveries ſuffered by a Joigtreſs 
void; and upon that Clauſe it is proper to come into Equity, to 
have an Execution of the Truſt; and this Caſe is within the Words 
of the Statute, for the Statute ſays, any Eſtate limited to the Wife, 
or to her Uſe; and this Statute was before the Statute H. 8. of 
Uſes, at which Time a Uſe was the ſame Thing that a Truſt is now; 
next, the Statute ſays, limited for Life, or in Tail; now a general 


Tail 1 is as much an Intail as a ſpecial One, and 'as mh within the 
Words 


Ca , os, SH 5 , 
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Words of the Statute, and the Statute intended to provide for the 
Remainder-man as well as the Iflue, The Objection of her being a 
Purchaſer, is quite to take away the Statute, for ſo is every Join- 
trels ; and if ſhe had kept her former Jointure, that had been under 
the ſame Reſtrictions ; and of the ſame Opinion was my Lord 
Keeper, and decreed accordingly, Tin. 1700. Symſen and Turner. 
* 2, On a Motion to ſtay a Jointreſs, Tenant in Tail after Poſ- 


ſibility, Sc. from committing Waſte; the Court held; that ſhe | 


being a Jointreſs within the 11 H. 7. ought to be reſtrained, being 
Part 155 the Inheritance, which by the Statute ſhe is reſtrained from 
aliening, and therefore granted an Injunction againſt wilful Waſte. 
Hil. 1701. Cook and WWinford. 


3. If A. charges Land in D. with a Portion for a Daughter by a - _ 36: 


firſt Venter, and then marries, and ſettles Part of thoſe Lands as a * 
Jointure on a ſecond Wife, who has no Notice of the Charge = 
A. believing that the Portion would take Place of the Jointure, by 
Will gives other Lands to the Wife in Lieu thereof; and the Wife, 
by Combination with the Heir, refuſes to accept of the Deviſe; the 
Davghter ſhall hold the other Lands which deſcended to the Heir, 
till ſatisfied her Portion. Per Nerth Lord Keeper, Hl. 1683. 
Reeve and Reeve, 1 Vern. 219. | 

4. If A. in Conſideration of a Marriage Portion, atticles to ſettle 
a Jointure, and dies before the Portion paid, or Settlement made; 
and the Wife takes out Adminiſtration to him, and ſo becomes in- 
titled to the Money, and then brings a Bill againſt the Heir of the 
Huſband, to have the Jointure ſettled, ſhe ſhall have no Relief, for 
ſhe is not intitle to the Jointure and Money too; but the Reporter 
adds a Quere ; for ſhe is intitled to theſe two Demands in diſtinct 
Capacities, and Debts may hereafter appear to exhauſt the Aſſets; 
and in Caſe the Huſband had actually received the Portion, and it 
had been in his Poſſeſſion, ſhe would have had it as his Adminiftrs- 
trix. Trin. 1687, Meredeth and Jones, 1 Vern. 463. 

But if J. S. before Marriage, articles to ſettle a Jointure on 
his intended Wife, and the Marriage is conſummated ; and the Huſ- 
band dies before any Settlement made, an Exccution of the Articles 
will be decreed in Equity. 2 Vent. 343. 

6. If J. S. gives a voluntary Bond after Marriage, to make a 
Jointure to his Wife, and he makes a Jointure accordingly, and the 
Wife gives up the Bond, and the Jointure is evicted, the Jointure 
ſhall' be made good out of the Perſonal Eſtate, there being no Cre- 
ditors; for the Delivery up of the Bond by a Feme Covert could no 
Way bind her. Hil. 1686. Beard and Nuthall, 1 Vern. 427. 

If a Man covenants to ſettle Lands of ſuch a Value as a Join- 
ture, and this Covenant is omitted in the Settlement, yet it ſubſiſts 
in Equity; but the Value of the Lands is not to * eſtimated ac- 
cording to the preſent Value, but as they were at the Time of the 
Jointure ſettled, unleſs the Covenant be lo. Hil. 168 3. Speake and 
Speake, 1 Vern. 217, 218. 

8. If there be a Jointreſs, and a Covenant that her Jointure ſhall 
be of ſuch a yearly Value, and it falls ſhort; though her Eſtate be 
not without Impeachment of Waſte, yet ſhe may commit Waſte, ſo 
far as to make up the Defect of the Jointure, and Equity will not 
prohibit. Mich. 1698. Carew and Carew, at the Rolls. | 
| E 9. F. S. 
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2 Freem. 256. g, F. S. made a Settlement on his eldeſt Son for Life, with Re- 
+3 1702  mainder to his firſt and other Sons in Tail, Remainder over, with 
Plaintiff was Power for his Son to appoint any of the Lands not exceeding 100 J. 
relieved, the Ann. to any Wife he ſhould afterwards marry, 'for a Jointure, 
= OY (the Father being under an Apprehenſion that he was then married to 
nanted, that a Woman which the Father diſliked, and had no Intention his Son 
SIP ſhould provide for); the Father died, and the Son married that Wo- 
not ſufficient, man (tho' there was ſtrong preſumptive Proof that he was married 
it ſhould be to her before) and after Marriage appointed certain Lands to Tru- 
_— g. ſtees, in Truſt for her, for a Jointure, and covenants, that if the 

ſtates which he were not of 100 l. per Ann. Value, that upon Requeſt made to him, 
bad a Power any Time during his Life, he would make them up ſo much out of 


f, altho' h AP : 
ja Kok: x Te. other Lands in his Power; he lived ſeveral Years, and no Complaint 


nant for Life was made, that the Lands were not of that Value, nor Requeſt to 

of them. make it up, and died without Iſſue. On a Bill brought by the 
Widow to have the Jointure made up 100-/. my Lord Keeper ſaid, 
that a Provifion for a Wife or Children was not to be conſidered as 
a voluntary Covenant, and therefore decreed the Deficiency to be 
made up, notwithſtanding the Circumſtances of the Caſe, and her 
Neglect in not requeſting it during Coverture, for the Laches of a 
Feme cannot be imputed to her. Hil, 1701. Pothergill and 
Fothergill. 

10. If A. in the Life-time of his firſt Wife, ſettles Lands to the 
Uſe of himſelf for Life, Remainder to his firſt and other Sons in 
Tail, and the Wife dies without Iſſue; and A. on his ſecond Mar- 
riage, in Conſideration of a Portion paid, agrees to ſettle Part of the 
Lands as a Jointure on his ſecond Wife, the Court will ſet aſide the 
firſt Settlement, as fraudulent againſt the Jointreſs, who is a Pur- 
chaſer for valuable Confideration. 1 Chan. Ca. 100, 

11. If a Feme Covert joins with her Huſband in a Fine and 
Mortgage of her Jointure Lands, there reſults a Truſt for her when 
the Mortgage is paid, to have the Lands again. 2 Chan. Ca. 161. 

12. So if a Feme Covert joins with her Huſband in a Mortgage 
of her Jointure Lands, ſhe may redeem ; and if ſhe pays more than 
the third Part of the Principal Money, her Executor ſhall hold the 
Lands till re-imburſed. 2 Chan. Ca. 

13. So if a Jointure is made of Lands which are mortgaged, the 
Wife may redeem, and her Executor ſhall hold over till repaid with 
Intereſt. 1 Chan. Ca. 271. 2 Vent. 343. S. P. decreed, 

14. If the Heir brings a Bill againſt a Jointreſs to diſcover Deeds 
and Writings, he is not intitled to ſee them, unleſs he confirms 
the Wife's Jointure, though the Jointure was made after Marriage. 
1 Vern. 479. 


15. So if a Bill is preferred againſt a Jointreſs to anſwer, whether 


her Huſband had any other Title than as Aſſignee of a Mortgage, 
and ſhe denies that ſhe had any Notice of this Mortgage, and ſays, 
that her Huſband told her that he was in by Deſcent ; ſhe ſhall not 
be obliged to anſwer, whether her Huſband had any other Title than 
as Aſſignee of the Mortgage. Mich. 1715. Stephens and Guale, 
2 Vern, 701. | 
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Evidence, Witneſſes and 
200f, 
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S. 5 l. e e ee Fee | 
| a : | SUL 3 3 u, es. ere, 
(A) Of the Sufficiency and Diſability of a Witneſs. | 2 | 


Hau Her, eu. PA een. 
(B) What will be admitted as Evidence, and will amount ta Z 4 
ſufficient Pzoof. * "5p , af gue Het offer he „ 


. vo gos 4 ” FELTE "C27 £4 @e coll 


(C) Where parol oz collateral Evidence will be admitted to au, reforget® ta be rue, ce, 
explain, confirm, o2 contradi# what appears on the Face 4 H. Ei. bci <# eee. 


of a Deed oz Will. Py bs He Gets ca 

EH CHO JAE Sl eas © 
(D) Df examining Witneſſes, erhibiting Interrogatozies, pub: - . A. — ber Hol? WM 
liſhing and ſupp2eſling their Depoſitions. au, ts £52014 Yee. LM 4t 


(E) Ok eramining Witneſſes de bene eſſe, and AEST 
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5 Exhibited a Bill to be relieved touching an Annuity charged merci ge A e, c Y 
+ on the Eſtate of the Defendant's Wife, and examined his 4% / ho tet 3 gee: © cc riches 1 


1 

Brother as a Witneſs for him, who had a like Annuity ae, ters ie, ae. lee. £5 — 

charged on the Eſtate by the ſame Deed; ; and though it was urged, . ,, ö EY" 4 
that he had Satisfaction made to him in Lieu of it, and had releaſed 5 2 r 

Eis Right; yet it not appearing by any Proof in the Cauſe, the _ lee e eeuc 5 
Court put off the Hearing, and gave the Plaintiff Liberty to ex- 7 As ure on Colomge rex 

amine Witneſles, to prove that the Brother had releaſed the Annuity - e AF APO rage, 
before he was examined as a Witneſs in the Cauſe. T7. 1700. 2 . 

Cutheper and Fairfax, 2 Vern. 4 
7 of Witneſs oy examined NBA ſhe was intereſted, before the 7 ae. 7 


Hearing; and the Cauſe being heard, and decreed to an Account, ſhe under eg Heil e, Ke Of elec He | 


F 
was re-examined after the Hearing, before the Maſter on the Ac- Name of Cal- weeks Yer olorerge l. 
count, having firſt releaſed her Intereſt ; and it was objected, that ſhe > Sera 5 259 
ought not to be read, for having been examined whilſt intereſted, and 


her 
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2 : her Depoſitions publiſhed, ſhe was thereby ingaged, and almoſt un- 


_—_— 


| | VIM 2 1 ; 
= 57 . "Ca a3 der a Neceflity of Standing to what ſhe had before ſworn, and could 


is 4 _— CO 47 Ot 4d TOM | ; , 
<6 p not be free to retract or contradict it; but the Lord Keeper. over- 


Hei, Ae 2 4 -,_- ruled the Objection. Mich. 1704. Caliow and Mime, 2 Vern, 472. 
noroH beuge 2 —_ a Bankrupt has aſſigned and releaſed all his Eſtate and Right 
: . 6 


CL 2 the Aſſignees, he may be RT as a - 54mg for them, 2 Vern. 

R 637. Per Curiam: A Legatee of a ſmall Legacy, as 55. to a private 
WE 1 euch Pellog. or 5 J. to a Nobſeman, may be a Witneſs for he? Will 
Z Fe Sad _ - 1 Fern. 254. 

Fi Leit lee . Emre, . Upon an Appeal from the Rolls, it was objected to the Evi- 
Ae, of C7. * dence of one Norris, as a Witneſs examined in the Cauſe, and read 
4 at the Hearing at the Rolls, that ſince that Hearing, in-At{wer..to 

a Bill exhibited againſt him, he had confeſſed, that on the Day on 
which he was examined as a Witneſs, he took a Bond of the Plain- 
tiff, that if the Plaintiff recovered the Eſtate in Queſtion, he would 
convey Part of it to the ſaid Norris; and fer Lord Keeper, Holt 
Ch. Juſt. and Pore Juſt. this Anſwer muſt be read to take off his 
Evidence as a Party intereſted. Mich. 1704. Needham and Smith, 
2 Vern. 463, 464. And per Lord Keeper, though a Witneſs is 
examined an Hour together at Law, if in any Part of his Evidence 
it appears that he was a Party intereſted, the Court will direct 
the Jury, that he is no Witneſs, nor any Regard to be had to his 
Evidence. 
Freem. 259. &. Several Perſons were examined as Witneſſes no Ways concerned 
ie — ry in Intereſt, and the Cauſe heard, and Iſſues directed to be tried, but 
C. e Pt.. the Trials were not carried on, and the Cauſe flept many Years, and 
after abated ; and then thoſe Perſons who had been examined as Wit- 
neſſes, became Heirs at Law, and thereby intereſted in the Matter; 
the Cauſe was revived and reheard, and the ſame Iſſues direted to 
be tried ; and the Perſons who, had been ſo examined (being now 
Plaintiffs) prayed to have an Order, that their Depoſitions taken 
when they were difintereſted, might be read as Evidence at Law for 
themſelves; and my Lord Keeper ordered it accordingly; and liken- 
ed it to the Caſe, where one is the only, or only ſurviving Witneſs 
to a Deed, becomes afterwards the Party intereſted, his Hand may 
be proved at Law; ſo if a Witneſs to a Deed, becomes blind. Then 
the Cauſe proceeded to Trial at Bar in C. B. where the whole 
Court held theſe Depoſitions could not be read without Conſent, 
the Parties being living ; but the Defendant conſented, and had a 
Verdict for him; and the Plaintiff obtained à new Trial, and then 
would have had the ſame Order; but my Lord Keeper ſaid, ſince 
the Judges bad reſolved otherwiſe, he could not take upon him to 
make that Evidence which was not, and therefore only ordered they 
ſhould be read in Evidence, as by Law they might. Trin. 1702. 


Holcroft and Smith. 
6. But where one who was examined as a Witneſs when diſinte- 


reſted, and afterwards became intitled to the Eſtate in Queſtion, and 
the Court of Chancery allowed his Depoſitions to be read, wide 
2 Vern. 699. and there ſaid, that the Reaſon why the Depoſition of 
a Witneſs, taken whilſt unconcerned in Intereſt, could not be made 
Uſe of at Law, was founded on that Rule of Law, vis. that where 
the Witneſs is living, and might be produccd at the Trial, the De- 
poſition of ſuch Witneſs ſhall not be read. 
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A Co- Plaintiff, though but a Truſtee, cannot be examined ds (e) Yide the . gal alteren, 2 
7e 


7. 
a a Witneſs for the other Plaintiff. (a) 1 Vern. 2 30.” But one De- dee a benen ofthe 
fendant may be examined as a Witneſs for another, 2 Chan. Ca. Aldermen of g e. = 5 ** 


Celcheſter, 
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. Plaintiff cannot examine eich other as Witneſſes | in the Clue: 8 * Hee boxer „ 
becauſe, if the Cauſe miſcarries, the Plaintiffs will be liable to Coſts; 411. S. C. $3 a He. 2. 
and therefore their Swearing is to exempt themſelves; and it is their C4. SE __ - ay © 
own Choice that they are made Plaintiffs, for without their Conſent => ar if 4 8 A 
they could not; but Defendants are forced into-the Cauſe; and if with Prec. is 4e e. & Oe 
their being made Parties ſhould abſolutely in validate theit Teſtimony; chan. ec ford, 07 Hoare 
it would be in the Power of any one who had a Mind to oppreſs 42 1 e 5 e.. 
another, to deprive him of his Defence, by making the moſt material , 2. . u, , 
Witneſſes Defendants in the Suit; and therefore any of the Defen- g., me & Aoge 
dants to a Suit may be examined as Witneſſes, ſaving juſt Exceptions i 7 Fu 
to their Credit, c. Mich. 1715. Caſey and Beachfield, N Jr 3 fe ce, 17 4/7 Sole 
Curiam' in Can. 
. A Commiſſioner may be a Witneſs, but he ought to de ex- 
amined before any other Witneſs. 1 Vern. 369. 
10. In a Suit to ſet aſide a hard Award, the Arbitrator vr Um: 
pire, _ made thg Award, may be examined as a Witneſs. I Vern. 
157, 158. 
1 A Bond of 400 l. Penalty was entred into; and the Queſtivn 
was, whether it was for the Benefit of the Corporation of — or 
for the Defendant ; and the Witneſſes for the Plaintiffs being all 
Members of the Corporation, it was objected, that they could not 
be read, they ſwearing for their own Benefit; which Exception was 
allowed ; but it appearing that the Defendant had croſs-examined 
ſome of the Plaintiff's Witneſſes, not only to Queſtions barely whe- 
ther they were of the Corporation, or not, but to other Queſtions; 
which tended to the Merits of the Cauſe; the Lord Keeper declared, 
that made them good Witneſſes, though they were Members of the 
Corporation ; and upon their Evidenes it was decreed for the Plain: 
tiffs. Mich. 1684. the Corporation of Sutton Coldfield and Wilſon, 
1 Vern. 254. And fer Lord Keeper, a Corporation ought to have 
a Town-Clerk and Under-Clerks, that are not Freemen, that they 
may be competent Witneſſes, upon Occafion ; and he ſaid, that he 
thought it very hard in the Caſe, of the Water-bailage of London; 
that no one Freeman of the City, though it was not 6 d. Concern 
to him, could be admitted as a Witneſs. EY 
bp The Suit being touching the Loſs ind Miſapplication of a e th Caſe 
Sum of Money given for the Benefit of the Pariſhioners, the Que- Bos 7 
ſtion was, whether any Inhabitant of the Pariſh ought to be admitted and % 
as a Witneſs, For the Plaintiff j it was infiſted, that the Intereſt was E 11 . 
ſo minute and inconſiderable, that it could not be preſumed to in- 2. 8. P. 
fluence the Witneſs, or biaſs bim 1 in his Evidence; but per Curiam, 
the Caſes where the Party was concerned in Intereſt, though never 
ſo ſmall, have always prevailed; and it was ſo reſolved, upon great 
Debate, in the Caſe of the City of London; concerning the Water- 
Bailiff. Paſch. 1694. Dodfwell and Nott, 2 Vern. 317. 
13. If an Executrix to a firſt Huſband marries a ſecond, and a Bill 
is exhibited againſt them to diſcover a Truſt, and they in their An- 
{wers diſagree in the Matter, the Wife confeſſing what the Huſband 
denies, and what the Plaintiff can prove only by one Witneſs, the 
Plaintiff can have no Relief; for one Witneſs is not ſufficient againſt 
M m m Wh i, 
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the Huſband's Anſwer ; and the Wife's Confeſſion will not avail, for 
| ſhe can be no Witneſs againſt the Huſband, - 2 Chan. Ca. 39. 

* x4. So where the Plaintiffs, who were Infants, and the Children 
of the Defendant's Wife by a former Huſband, exhibited a Bill to 
have an Account of the Eſtate left them by their Father, and of the 
Produce thereof; and upon the Hearing it was referred to an Ac- 
count, and the Defendant and his Wife were to be examined on In- 
terrogatories, for Diſcovery of the Eſtate 3 the Wife being at Va- 
riance with her Huſband, and living 'a-part from him, on ber Ex- 
ainination made the Eſtate of the Plaintiffs (who: were her Children) 
ag great as ſhe could; thereupon. to fix a Charge upon the Huſband ; 
the Plaintiffs, upon a Petition to the Maſter of the Rolls, obtained 
an Order to examine the Wife as a Witneſs againſt the Huſband de 
bene efſe; and the Maſter, upon her Evidence had charged the Huſ- 
band with ſeveral Sums of Money, as Intereſt! and Produce. of the 
Infants Eſtate ; but upon Exceptions to the Report, the Lord Chan- 
cellor diſallowed her Evidence, and declared the Wife could nat be 
a Witneſs againſt her Huſband. Tre. 1688. Cole and Gray, 
2 Vern, 79. | 5 | c 

9 x , Fbe Plaintiff was Servant to the Defendant's Wife Mrs. 
Baldwin, and had in ſeveral Services ſaved about 50/, the Defendant 
and his Wife having ſome Time lived ſeparate, The Wife paſſed 
for a Widow, and the Plaintiff knew nothing of her being married 
Application was made to Mrs. Baldwin by one Buſſey, (who was 
likewiſe a Defendant) to borrow. 100 J. on a Mortgage; Mrs. Bald- 
win told him, ſhe could only let him have 50 J. of her own Money, 
but that ſhe could get the other 50 J. of a young Woman; ac- 
cordingly, ſoon, after, ſhe acquaints Buſey that ſhe had got the 
100/. and directed the Mortgage to be made to herſelf by the Name 
of Pleahill, that being her maiden Name, though ſhe fometimes 
went by the Name of Ba/dwwn, and at other Times by the Name 
of Tuite, having been the Widow of one Tyite ; the Mortgage was 
made accordingly ; and ſome Time after ſhe gave the Plaintiff a 
Bond of the Penalty of 100 J. for Payment of 50 J. and Intereſt, 
and this ſhe gave by the Name of Tuite: Buſſey made ſeveral Pay- 
ments of Intereſt to Mrs. Baldwin, and knew nothing of her Mar- 
riage neither; afterwards Mr. Baldwin, having Notice of the Mort- 
gage, gets that, and all the Writings relating to it, into his Cuſtody, 
and ſome Time after Mrs. Balizvin obtained a Sentence of Divorce 
from her Huſband, upon Pretence of ill Uſage; and on Diſcovery 
of the Marriage, the Bill was brought againſt the Huſband and Wife, 
and Buſſey, to charge this 50 J. either on the Mortgage, or upon 
the Perſon of the Huſband; the Wife put in a ſeparate Anſwer, 
wherein. ſhe diſcloſed all the Matter as above-mentioned ; Buſſey 
by: his Anſwer confeſſed what is before ſet forth, and moreover, that 
Mrs. Baldwin: had told him lately, that the Plaintiff was the young 
Woman the meant, and of whom the had the 50/, The Huſband, 
by his Anſwer, inſiſted upon bis Title by Law to this Mortgage, 
and 100 J. and denied to his Knowledge, that 5o/. or any Part of 
it was the Plaintiff's Money, and ſaid, he believ'd this Suit to be ſer 
on Foot, on Contrivance between the Plaintiff and his Wife, to 
get ſo much Money out of him; the Plaintiff examined, by Order 
of Court, Buſſey as a Witneſs, and his Depoſition was in Effect the 
ſame as his Anſwer, which in Truth was nothing more than Ac- 
count of what he had heard the Wife fay on this Occaſion, ſo that 
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the whole Evidence was in Effect the Wife's ; and ether) that 
ſhould be allowed in this Caſe, was the principal Queftion : The 
Court agreed clearly, that the Wife ſhall never * admitted by an 
Anſwer, or otherwiſe, as Evidence to charge her Huſband ; as where 
a Man marries a Widow Executrix, &c. her Evidence (hall not be 
allowed to charge her ſecond Huſband with more than ſhe can rove 
to have actually come to her Hands. But the Maſter of the Rolle 
ſaid, this was perfectly a new Caſe ; for here ſhe tranſacted this Af. 
fair with Buſjey and the Plaintiff as a Feme Sole, and neither of them 
knew or had Notice of the Marriage ; and the Huſband himſelf, as 
was proved in the Cauſe, on ſome other Occaſions, had given in to 
the Concealment of the Marriage ; and therefore the Court did al- 
tow of her Evidence, as it was ſupported by what Buffey ſaid; and 
thought, upon the whole, the Evidence of the Wife ſufficient to 
prove 50 J. Part of this Money, to be the Plaintiff's, not conſidered 
as a Wife, but as ſhe tranſacted and appeared throughout as a Feme 
Sole, and therefore decreed the Plaintiff the 50 l with Coſts. Hil. 
171 9: Rutter and Baldwin. 


(8) What wail be admitted as Evidence, and % le. as. 
will amount to ſufficient Pzoof. 24414017 an, oY 


I. Bill in another Cauſe is not to be read as Evidence againdl | x ions aue * 1 ws 
the Plaintiff named in it, unleſs it be proved, that it was A . 
exhibited with his Privity, for any one may file a Bill in another's Hao.” wo "if ee N ants 
Name. 17 Car. 2. Wollett and Roberts, 1 Chan. Ca. 64. reSerecd 7 Ae eee, 
2. The Depoſitions of Witneſſes taken in a Cauſe, which was heard : 8 1 Hager o< Hurt ere 
thirty Years before, were ordered to be made Uſe of the ſame Mat- . „„ 
ters being then under Examination as at preſent; and the Plaintiff's - * 1 PE 
Title not then appearing, and the Witneſſes being fince dead, though e le von fir > 
none of the preſent Parties were Parties to the former Suit, except bare, 25 eu ty be welle 


the Tertenants. Paſch. 18 Car. 2. Terwit and Greſham, 1 Chan, Cee, bee # eee. 2 
2 4 eee. 4 n. 
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3. Where the Defendant's Counſel moved, that they might be 
Liberty to read Depoſitions in this Cauſe, which were taken in a . 
Cauſe where the Plaintiff's Father was a Party to the Suit, being in" 2 er gude 367 
all Matters the ſame; but on the other Side it was objected, that the fe, 72 . corner he » cal | 1 
now Plaintiff not claiming as Heir, and his Father being only enn ee Ze — . 
for Life, thoſe Depoſitions could not be read againſt him; and upon 4 
long Debate, the Defendant had only the common Order, for Leave * of = 
to read thoſe Depoſitions at the Hearing, ſaving juſt Exceptions. 5 ec, Re = 
Mich. 1686. Coke and Fountain, 1 Vern. 413. And it was faid 10 , eil, 11419 cer c fr 
be a common Caſe, that where one Legatee has brought his Bill 222 of Jereworke | 14044 , WM 
againſt an Executor, and proved Aſſets; and afterwards another , 4, Jac beer e age my 
Legatee brings his Bill; that he ſhould have the Benefit of the De Wi Elo Ys pv, | 
poſitions in the former Suit, though he was not Party to it. Alen fex = OY : 
4. So where J. S. deviſed his Real Eſtate for the Payment of his 
Debts, and the Surplus to the Plaintiffs, and the Creditors exhibited 
a Bill againſt one F. N. and made the Plaintiffs Parties, to ſet aſide 
ſome Conveyances obtained by him, by Fraud from the Teſtator, 
and had a Decree to that Purpoſe ; afterwards the Plaintiffs, who 
were intitled to the Surplus, exhibited a Bill likewiſe againſt 7. N. 
relating to the ſaid Fraud; and it was held, that there being the 
ſame Queſtion in both Cauſes, and J. N.'s Defence being the ſame, 
that 
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that the Depoſitions in the former Cauſe ſhould be read againſt him. 
Mich. 1703. Nevill and Fohnſon, 2 Vern. 447. That a Man's 
| Anſwer in the Spiritual Court, or voluntary Oath before a Juſtice 
of the Peace, may be read againſt him in Chancery, by Order, vide 
1 Vern. 53. &f 


AA Doc. 1 Ke. * 5. The Defendant, on preſenting the Plaintiff to a Living, 


took a Bond from him to refign, and after put it in Suit, and re- 
covered, and levied 98 /. and the Plaintiff's Bill was for Relief; the 
| Defendant did not by Anſwer pretend any Miſbehaviour, yet ex- 
amined to ſeveral Miſbehaviours; and it was urged that theſe Depo- 
fitions could not be read, becauſe thoſe Miſbehaviours were not in 
Iſſue; and ſo inclined my Lord Keeper; but after allowed them to 
be read, and founded his Decree on them. Hil. 1702. Hodg ſon 
and Thornton. A art , 
6. The Defendant having obtained a Bill of Sale of Goods, and 
likewiſe a Note from his Brother, a little before his Death, for Pay- 
ment of 300 J. the Plaintiff inſiſted thoſe were voluntarily given, and 
for a Colour only; and that underneath the Note, the Defendant 
had ſubſcribed an Acknowledgment, that no Debt was due to him; 
the Defendant by Anſwer ſwore his Debt, and denied that there 
was any ſuch Defeaſance or Acknowledgment ; it appeared upon the 
Proof, that the Defendant depoſited the two Inſtruments he had ſo 
obtained in the Hands of A. B. his Siſter, and afterwards wrote to 
| her to ſend him the two Inſtruments by a ſpecial Meflenger ſent 

for that Purpoſe, and that ſhe ſhould not let any Body ſee them; 
his Siſter ſent them, but ſat up all Night to take Copies of them, as 
ſhe declared in her Life-time (being dead before the Commencement 
of the Suit); and upon producing the Copies ſo taken by the ſaid 
A. B. there appeared to be ſuch Acknowledgment under-wrote, that 
there was no real Debt; and upon inſpecting the Inſtruments pro- 
duced by the Plaintiff upon ſtamp'd Paper, it appeared that the 
Bottom was torn off; and my Lord Chancellor allowed the Copies 
to be read, being the Hand-writing of A. B. although not proved 
to be true Copies. Hil. 1707. Winne and Loyd, 2 Vern. 603. 

7. A Deed to lead the Uſes of a Fine was inrolled for ſafe Cuſto- 
dy only, and a Copy from the Inrolment being offered in Evidence, 
it was objected, that it was no Evidence, being inrolled for ſafe 
Cuſtody only; nor is the Inrolment it ſelf, without particular Cir- 
cumſtances to ſupport it, as proving the original Deed was in the 
Defendant's Cuſtody or Power, or accidentally loſt, &c. and of that 
Opinion was the Maſter of the Rolls, who ſaid, that in Caſe of 
an Inrolment for ſafe Cuſtody, the Deed may be ſaid to be record- 
ed; but where a Bargain and Sale is inrolled purſuant to the Sta- 
tute, the Inrolment is a Record, ſo that a Copy of it may be read 
in Evidence. Mzch. 1704, Combes and Spencer, 2 Vern. 471. The 
Reporter adds a Note, that afterwards, upon a Rehearing, an Iflue 
at Law was directed, whether ſuch Deed of Uſes was executed; 
and upon the Trial, a Copy of the Deed was allowed to be read, 
and a Verdict for the Deed. 2 Vern. 591. S. C. 

8. The Defendant having ſuppreſſed a Marriage- Settlement, by 
which a Remainder in Tail Male was limited to the Plaintiff's Fa- 
ther, and all the prior Eſtates ſpent; upon Proof made that the Set- 
tlement came to the Defendant's Hand, and that he had confeſſed it 


to an Anſwer to a former Bill, though now he denied it; the Maſter 
of 
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of the Rolls decreed the Plaintiff ſhould hold and enjoy the Eſtate; 
and this Decree was confirmed by my Lord Keeper, 2 Fern, 380. 
Vide 1 Vern: 452. S. P. 2 . 

9. A Bill was exhibited touching the Plaintiff's Jointure, which 
the Bill charged was, by parol Agreement, made on the Marriage; 
agreed to be 400 l. per Annum; the Defendant pleaded, that after all 
Treaties and Agreements touching the Marriage- Settlement, a Join- 
ture was actually ſettled and accepted, and the Marriage thereupon 
had eighteen Vears before: And per Lord Chancellor, the Jointure 
Deed is an Evidence, that all the precedent Treaties and Agreements 
were reſolved into that; but ordered the Defendants to anſwer} and 
ſaved the Benefit of the Plea to the Hearing. 1 Vern. 369. 

10. The Plaintiff having lent J. S. 6001. on a Mortgage, and 
afterwards diſcovering that the Eſtate was pre-mortgaged to the 
Defendant, got in an old ſatisfied Incumbrance, and brought his 
Bill to compel the Defendant to redeem, or be forecloſed ; and it 
was objected, that the Plaintiff, in this Caſe, (as between him and 
the Defendant, who was a Purchaſer,) ought to have proved the 
actual Lending and Payment of the Conſideration- Money ; and the 
Producing the Deed or an Acquittance was not ſufficient ; but the 
Court held it well enough, and that the Producing the Deed or 
Acquittance was ſufficient Evidence. Mich. 1692. The Lord Chief 
Juſtice Holt and Mill, 2 Fern. 279. Vide 1 Vern. where, by the 

Maſter of the Rolls, there are four Things favoured in Equity, viz. 
Livery, Attornment, Aſſent to a Legacy, and the new Publication 
of a Will, and in either of theſe Caſes a flender Evidence will ſerve 
the Turn. | | 

11. Some Bailiffs, who had ſerved an Execution in Breach of an 
Injunction, find Money hid in the Houſe, and carry it away; and 
the Party, at whoſe Suit the Execution was taken out; was ordered 
to make Satisfaction, who complained of this Order as unjuſt, ſay- 
ing, that the Parties ſhould be admitted to purge themſelves by 
Oath, and that the Plaintiff ſhould not be admitted to be Judge of 
his own Damages ; but my Lord Chancellor confirmed the Order, 
and ſaid, that a Man who had ſtolen, would not ſtick to forſwear 
it; and that therefore, in Odium ſpoliatoris, the Oath of the Party 
injured ſhould be a good Charge on him who did the Wrong. 
1 Vern. 207, 308. S. C. cited. | 

12. If there be but one Witneſs againſt the Defendant's An- 
ſwer, the Plaintiff cannot have a Decree, it being Oath againſt 
Oath. Paſch. 1683. Alam and Jourdon, 1 Vern. 161, 3 Chan. 
Ca. 123. 8. FP. 

13. The Defendant denied Notice of the Plaintiff's Title, the Plain- 
tiff proved it by one Witneſs, which by the Uſage of this Court, is not 
ſufficient to ground a Decree for the Plaintiff, being Oath againſt Oath; 
but the Courſe has been to direct a Trial at Law; but in this Caſe 
my Lord Keeper ſaid, he did not ſee the Difference between doing 
it per Plura and per Pauciora ; for to ſend it to Law to be tried, 
where the Jury will certainly find it on the Teſtimony of one Wit- 
neſs, and then Decreeing it on that Verdict, is the ſame Thing as 
Decrecing on one Witneſs, without trying it at all, and therefore di- 
refed it to be tried; but that the Plaintiff ſhould admit the Defen- 
dant's Anſwer to be read at the Trial, not as Evidence, for that he 
ſaid it could not be; nor ſhould they admit it to be true ; but to be 
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_ 7 ſworn, ſo that the Defendant might have the Benefit of his Oath at 


Law, as in this Court, if it would weigh any Thing with the Jury, 
Paſch. 1706. Ibbolſon and Rhodes, vide 2 Vern. 5 54. S. C. 
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2 Freem. 188. 1. HE Earl of Gainſboro/gh made his Will, and thereby de- 
S.C.—1 il. ps viſed "ſeveral Legacies, and charged his Real Eſtate with 
4 et ag the Payment of them and his Debts, and deviſed his Eſtate ſo 

charged to the Defendant his Nephew, and made the Plaintiff his 

Wife Executrix; and the Bill was brought to have the Perſonal 

Eſtate diſcharged from the Debts and Legacies, ſuggeſting, that the 

; | Creditors threatned to come upon and exhauſt the Perſonal Eſtate, 
. feel. Cordes o4 ad Hand that it was the Intent of the Teſtator, that ſhe ſhould have the 
Co 111, Perſonal Eſtate clear to herſelf, and that the Directions for making 
1 „ ,, the Will were ſo; but that either by the Miſtake or Contrivance of 
5 7 A "4 xs 728 the Perſon who drew the Will, it oo not ſo expreſſed; the Defen- 
8 yy” dant demurs, for that no ſuch Averment could or ought to be ad- 
mitted againſt the Will in Writing; but by Rarelinſon and Hutchins 

the Demurrer was over-ruled ; and they faid, that though ſuch an 

(a) The con- Averment could not be (a) admitted, where it was to make the 

ſtant Rule of Party a Title, yet where it was only to rebut an Equity, as it is 

= — ll” in this Caſe, it might; and cited the Caſe of Crompton and North, 

parol Proof 1 Chan, Ca. 196. where Mrs. Crompton deviſed her Lands to Sir 

— H. North, to be ſold for Payment of her Debts, which were very 

Wand, of a ſmall, and the Heir would have had the Surplus a Truſt for 

Will, or to him; and the Court was of Opinion, that Sir H. North might be 


explain the "Op , TY 
Intent of the admitted to prove Mrs. Cremptgn's Intent otherwiſe ; and the Caſe 


Teſtator, and of King ſinill and Ogle, 8 May, 17 Car. 2. and PFofter and Mun, 


that nothing and Pring and Pring, 2 Vern. 99. Afterwards the Cauſe coming 


debors ſhould | | 
je ee is On to be heard, on the Proofs it appeared plainly, that my Lord's 


the expreſs Intention was, that ſhe ſhould have the Perſonal Eſtate, clear of 
Reſolution in the Debts; which was decreed accordingly ; and that if it were 
Lord Cheyney's , : © . 

Caſe, 5 Co.67. taken from her by the Creditors, ſhe ſhould come in as a Creditor 


on — on the Real Eſtate; and 27 Feb. this Decree was affirmed in the 
ought necel. Houſe of Peers. The Counteſs and Earl of Gainſborough, 2 Ver, 


thought neceſ- 

ſary to be ad- 2 52. BC. 

hered to, not 

only on Account of the Statute of Frauds and Perjurics, which was made to prevent Perjury, Contrariety of 
Evidence, and Uncertainty ; but becauſe little Regard” ought to be had to the Expreſſions of the Teſtator, 
either before or after the Making his Will; becauſe, poſſibly thoſe Expreſſions might be uſed by him, on 
Purpoſe to controul or diſguiſe what he was doing, or to keep the Family quiet, or for other ſecret Motives 
and Inducements, which cannot after his Death be found out; but this Rule has received a Diſtinction which 
has greatly prevailed of late, wiz. between Evidence offered to a Court, and Evidence offered to a Jury; 
for in the laſt Caſe, no parol Evidence is to be admitted, leſt the Jury might be inveigled by it; but in the 
firſt Caſe it can do no Hurt, being to inform the Conſcience of the Court, who cannot be biaſed or prejudiced 
by it. Vide 2 Vern. 98, 337, 625. | 


2. So where J. S. deviſed all his Houſhold-Goods, as Woollen, 
Linen, Pewter and Braſs whatſoever, except a Trunk under the 
Chamber- window; and the Queſtion was, whether the parol Proof 


of the Perſon who drew the Will, ſhon!d be admitted to explain 
| theſe: 


— 
— 
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theſe Words; and my Lord Keeper thought it might, notwitliſtanding the 

Statute of Frands and Perjuries; for it here neither adds to, nor alters the 

Will, but only explains which of the Meanings ſhall be taken; as in Caſe 

of a Deviſe to Son John, when the Teſtator had two of the ſame Name; 

and here the Word (As) may be a Reſtriction, or if the following be as 
articular Inſtances, it may not reſtrain the Word (whatſoever) ; and he 

thought the Words imported to carry all the Houſhold-Goods ; and the 

Maſter of the Rolls being of that Opinion too, the Proof was read. Mich. 

1705. Pendleton and Grant, 2 Vern. 517. S. C. ; | | 

3. J. S. having three Daughters, and ſeveral Grandchildren and Great 2 Vir. 358. 

Grandchildren, made his Will, and deviſed the Surplus of his Eſtate to be S. C. reported 

equally divided amongſt his three Daughters, and all his Grandchildren Polt. 238 

and Great Grandchildren, that ſhould be living within two Years after his 

Death, and died; and within two Years after his Death other Grandchil- 

dren were born; the Plaintiffs examined Witneſſes to prove J. S.'s Intent, 

that none born after his Death ſhould take; and the Queſtion was, whe- 

ther they could be admitted to read this Proof; and my Lord Keeper 

was of Opinion, that ſuch Proof might be admitted; ſo the Witneſſes 

were read; but their Depoſitions were only, that F. S. ſaid ſo or ſo, or to 

that Effect, which my Lord ſaid ſignified nothing, for that makes the 

Witneſs the Judge; and he ought to ſer down the very Words, for the 

Court to judge of ; but without this Proof, my Lord held, that the Words 

in the Will (within two Years after my Death) were to be taken reſtric- 

tively, and extended to none born after ; and decreed accordingly ; which 

Decree was affirmed in the Houſe of Lords. Trin. 1700. Dayrell and 

Molſeworth. 

4. The Teſtator made his Will, and his Brother Executor, and deviſed 2 Frere. 284, 
to him his Real Eſtate, and thereby willed, that his Executor; out of his Zafer 1705. 
Rents in Arrear, and other his Perſonal Eſtate, and out of Half a Year's = — it, 
Rents and Profits of his Real Eſtate, after his Death, ſhould pay his e 1 
Debts and Legacies therein after- mentioned, and amongſt other Legacies his Will, and 
deviſed 40 l. per Ann. to the Plaintiff, his Wife's Nephew, to maintain amongſt other 
him at Cambridge, to be paid by his Brother and Executor ; the Brother — _ 
alledging, that he had fully adminiſtred the Perſonal Eſtate, and alſo the YN an 
Half Year's Profits of the Real which incurred after the Teſtator's Death; Plaintiff to be 
refuſed to pay the 40 l. per Ann. and though it was admitted, that the inſerted in his 
Will had only made the Half Year's Rents and Profits of the Real Eſtate Will, and De- 
liable; yet upon the Evidence of one J. N. who ſwore that the Brother 3 a1 
promiſed the Teſtator, that he would pay the Plaintiff the Annuity, it him notte pur 
was decreed for him by the Maſter of the Rolls, and confirmed by my it in his Win, 
Lord Keeper. Trin. 17505. Oldham and Litchford, 2 Vern. 306. (a) but (aid as he 


| wasa Chriſtian 
he would take Care to ſee it paid, and thereupon it was omitted in the Will ; and Plaintiff having preferred 
his Bill for it, the Maſter of the Rolls decreed the Payment, and that it ſhould be charged on the Real Eſtate ; 
and on Appeal Lord Keeper decrecd, that the Defendant ſhould pay it, and ſaid the Ground he went upon 
was, that this was a Fraud upon the Teſtator and the Legatee, and that notwithſtandiog the Statute of Frauds, 
this Court had relieved in Caſe of a Fraud, although there was nothing in Writing to charge the Party, but 
he ſaid he could not decree it as a Charge upon the Land; but the Maſter of the Rolls ſaid, the Reaſon he 
went upon to charge the Land was, becauſe the Maintenance of a poor Scholar was a Charity, and within 
the 43 Elix. of Charitable Uſes, and it might amount to an Appointment within that Statute. (a) Mr. 
Vernon does not give the Reaſons the Court went upon, but perhaps the Court looked upon the Promiſe of 
the Executor as a Confeſſion of Aſſets. Per Hardericle C. in the Caſe of I hithorne and Ruſſel, Trin, 
12 Geo. 2. 


5. A. deviſed to B. Lands of 60 J. per Annum Value, paying 1000. Pad uts in 
which he owed F. S. and 100 J. more, which he by Bond owed J. N. and Char. 229. 
after ſome ſmall Legacies, deviſed the Reſt of his Perſonal Eſtate to the S. C. ſtates it 
Plaintiffs his Nieces ; it happened that the 100 J. by Bond was not due to __- = 
J. N. but to S. H. and therefore the Deviſee of Lands refuſed to pay it, » he paying 
inſiſting it ſhould be paid out of the Perſonal Eſtate ; but the Perſon who 100 J. which 


drew he owed by 
Bond to FJ. S. 
which was the Obligee's maiden Name; but though he knew ſhe was married, yet he forgot her Husband's 
Name, and this being proved by the Perſon that drew the Will and another, the Payment was decrecd. 


3 
* — l 1 —— 
1 
1 * * * * —— — <4 9 TT —— 


| - drew the Will having ſwore that the Teſtator intended the Debt due 
Y | to S. H. the Maſter of the Rolls decreed the Deviſee of the Lands 


2.32 Evidence, Witneſſes, and Proof. 


liable; which Decree was affirmed by my Lord Chancellor, who 
faid, he ſaw no Hurt in admitting collateral Proof to make certain 
the Perſon or the Thing deſcribed. Mich. 1707. Hodgſon and 
Hods fon, 2 Vern. 593. PETS n 
6. A. deviſed to his Wife ſome particular Legacies, and made her 
Executrix, but made no Diſpoſition of the Surplus of his Perſonal 
Eſtate; and the Court admitted parol Proof, to ſhew that the Te- 
| ſtator intended her the Surplus, being to ouſt an Implication or Rule 
in Equity; and on the Evidence decreed for the Wife. 2 Vern. 648, 
% Vid the 736. S. P. (a) Parol Proof admitted, to ſhew that a Legacy greater 


Caſe of The than a Debt due to the Legatee was not in Satisfaction of the 


Duke of Rut- 
2 Debt. 2 Vern. 593, 594. 


Dutcheſs of 7. If A. purchaſes in the Name of B. A. may be admitted to 
3 1 prove that he paid the Purchaſe-Money, and ſo make it a reſulting 
* Truſt, or Truſt by Implication of Law for himſelf, 1 Fern. 366. 
8. P. ?. An Entry in the Steward's Book, and a parol Proof by the 
Foreman of the Jury, admitted as good Evidence, that a Feme 
Covert ſurrendered her whole Eſtate, although the Surrender upon 


the Roll, and the Admiſſion thereon, was but of a Moiety. Paſch, 
1706. Hill and Wigget, 2 Fern. 547. 
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* E728 SDS £< Wy ; . . » , 
* 7 at ne A Maſter examined one Witneſs three Times to a Matter of 
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1417 


* earl, for Lhcl fue Ca . 79. 

A. st dot e $63 A 2. If an Interrogatory is leading, that is ſufficient to ſuppreſs the 

Meg ee ( e, g Depoſition. 2 Vern. 472. 

_ FA 74 _ Gur . KN 3. Interrogatories, and the Depoſitions of a Witneſs taken on them, 
x Fu ce e 150. S. C. in had been ſuppreſſed, for that the Interrogatories were leading, and 


1 totide bis. 3 
Sil e, e. Pr. ix Chan. then Publication paſſed; and the Court was moved, that a new Set 


Cr 49) 11-24 C. Ac mum az 8. C. i of Interrogatories might be drawn, and ſettled by the Maſter, for 
Lelnefens EE „ the Examination of this Witneſs, whoſe Evidence was very ma- 
. „„ terial, and yet muſt be wholly loſt, unleſs the Court would in- 
2 * , * ud dulge them this Way; and though the Practice was admitted to be 
. 8 always againſt it; and it was urged to be of dangerous Conſe- 
quence ; yet one Precedent being produced to this Purpoſe, and the 
Interrogatories which had been ſuppreſſed being ſuch as might be 
„ oO & AM drawn by many other Counſel, without an Apprehenſion of their 
„ being leading; the Court, to let in the Party to the Benefit of his 
. ai. e; Witneſſes Teſtimony, ordered Interrogatorics to be put in and ſet- 
tled by a Maſter, for his Examination over again. Jin. 1718. 

Spence and Allen. 

4. Though the Rule be, that after Publication no new Witneſs 
can be examined, nor a Witneſs before examined re-examined ; yet 
on ſpecial Circumſtances ſet forth by Motion and Afﬀidavit, the Rule 
may be diſpenſed with. 1 Chan, Ca. 223. 2 Chan, Ca. 75. 1 Chan, 
Ca. 25. | 
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Nes gage, eee cat. A Account, and the Depofitions were ſuppreſſed. 2 Chan. 
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5. Upon a Motion for Leave to examine after Publication upon / Sn 01 leer owl & 


. 


Keeper declared, that in ſuch a Caſe, the other Side ſhould be alt T > : 
Liberty to examine at large as well as croſs examine the Witneſſes 4 44 OY aa, ell, Ke 
produced by the Party that made the Motion, (which was all he e e ee 107 
might do formerly) and his Reaſon was, that a Crafty Solicitor may : | 
lie on the Lurch, and examine nothing till after Publication is paſt ; e, eee 19 Fad 
and the other Party may think himſelf ſecure, and fo not examine to . 1h A 

thoſe Points, which he could otherwiſe have proved, in Regard he 6-4 3 FF 
finds his Adverſary has not examined to thoſe Matters: And when“ c 7; eee, E 
once Publication is paſt, and the Party that examined has ſeen his. re 10. Fer; g 4420 
own Depoſitions, then the Side that lay {till having tied up his Ad- = BI Fats, 17.33: 3 15. 
verſary, fo that he can only croſs examine the other's Witneſſes, . 
applies for an Order upon the uſual Affidavit to inlarge Publication 4 Fe 

and when he has got that Order, then he comes in with a whole 

Cloud of Witneſſes: And though it may be thought hard that any 

one ſhould have Liberty to examine after he has ſeen the Depoſitions, | . 

yet his Lordſhip thought it a reaſonable Penalty on ſuch as would a 

not examine in Time, or that ſhould lie on the Catch, to take Ad- 

vantage of the other Party, and ordered the Regiſter to take Notice 

of it as a fixt Rule for the Future. Micb. 1684. 1 Vern. 253, 

6. If Interrogatories are exhibited in the Examiner's Office, and Prec. in Chan. 

Witneſſes examined thereon, either Party may without Application a pt 5 * 

to the Court, or Order for that Purpoſe, exhibit one or more Inter- Rep. 42. S. C. 

rogatories, or a new Set of Interrogatories, for further Exantination and P. 

of the ſame or other Witneſſes: But when a Commiſſion is taken 

out, there no new Interrogatories, or Set of Interrogatories, can be 

exhibited without Motion and Order of the Court; and the Reaſon 

of the Difference is, becauſe the Examiner is an Officer of Credit, 

and ſworn, and therefore preſumed to be impartial, and that he will 

not diſcloſe the Depoſitions; whereas Commiſſioners are private Per- 

ſons, and therefore without Leave of the Court no new Interroga- 

tories can be added before them; agreed by the Court and Bar. 


Paſch. 1714. Andrews and Brown. 4 


1 » * 


E) Of eramining Witneſſes de bene eſſe, and 
eſtabliſhing their Teſtimony in Perpetuam rei 
Memoriam. | 


I. Cauſe having been heard, and referred to an Account, tlie 
Plaintiff afterwards moved to examine two of the Defendants 
de bene eſſe, which was ordered, unleſs Cauſe was ſhewn ; and the 
Defendant's Counſel in ſhewing Caule took this Difference, v2. that 
altho' it was in (a) Order of Courſe to examine a Defendant de bene (i] After 3 


eſſe, ſaving juſt Exceptions; yet when the Cauſe was open, and it Bill Bod 1 
| any Cauſe, the 
Court will, on Affidavit, that any of the Witneſſes are aged or infirm, ſick, or going beyond Sea, ſo that 
the Party is in Danger of loſing their Teſtimony, order them to be examined dz bene ee, which will make 
their Depoſitions valid in that Cauſe only, and againſt thoſe who are Parties to it ; but if it appear, that they 
might afterwards have been examined in Chief, regularly, ſuch Depoſitions ſhall not be made uſe of. To 
eſtabliſh Teſtimony in Perpetuam rei Memoriam, a Bill muſt be filed againſt all thoſe concerned in Intereſt, 
ſetting forth the Title, and that the Party is in Danger of loſing the Benefit of the Teſtimony of ſeveral Wit- 
neſſes by their Age, Sickneſs, &c. (b) And the Depoſitions taken in ſuch a Caſe will not only bind the Par- 
ties in that and all other Suits, but likewiſe all thoſe claiming by or from them. Vide Stile's Pract. Reg. 587. 


5) Vide the Caſe of Philips and Carew, Eg. Ca. Abr. Part 2. S. P. 
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appeared that the Defendants were Parties intereſted, it was proper 
to ſhew it as Cauſe againſt ſuch an Order before the Witneſſes were 
examined; which Difference was allowed of; but it appearing in 
this Caſe, that the Defendants had given Releaſes of their Right, 
the Cauſe was diſallowed. Paſch. 1687. Glover and Faulkner, 

1 Vern. 452. | A e 

2. The Plaintiff examined his Witneſſes de bene eſſe, in Mich. 
Vacation, and in Hl. Term following, the Defendant put in his 
Anſwer ; and five Weeks afterwards, before any Replication filed, or 
Examination in Chief, the Witneſſes died; and it was moved, that 
this Depoſition might be read ; and it was likewiſe prayed, that it 
(a) Whether might be made uſe of at Law (altho' by the ſtrict Rules of the (a) 
| ſuch Evidence Common Law, no Depoſitions of Witneſſes taken de bene eſſe, or 
_— Joy before Iſſue joined, can be read or given in Evidence) and that the 
Law, wide ' Defendant might be ordered not to oppoſe the Reading of it at the 
8 p Trial there; which my Lotd Keeper held reaſonable; for that 
Hard, 3322 Otherwiſe an Examination de bene eſe would be to no Purpoſe, 
Rayn. 335. 1 Vern. 331. ; 
wr] 3. If one makes a Will, and afterwards becomes a Lunatick, a 
Bill will not lie to perpetuate the Teſtimony of the Witneſſes to it 
in the Lunatick's Life-time. 1 Vern. 105. ic 

4. If there are two Perſons, and each of them pretends to be the 
Purchaſer of a Reverſion after an Eſtate for Life, and one of them 
exhibits his Bill to try his Title, and to perpetuate the Teſtimony 
of his Witneſſes; ſuch Bill will be diſmiſſed, not being proper in the 
Life-time of Tenant for Life. 2 Fern. 1 59. 

5. A Bill was exhibited to examine Witnefles in Perpetuam rei 
memoriam, to prove a Modus Decimand: ; the Defendant demurred, 
for that the Bill was to eſtabliſh a Cuſtom againſt the Church, and 
in Prejudice of Tithes, which are due Communi Fure ; and ſeveral 
Precedents were cited, where Bills to have a Modus decreed were 
upon a Demurrer diſmiſſed ; but this Bill being only to preſerve 
Teſtimony, the Lord Keeper thought it reaſonable the Defendant 
ſhould Anſwer, and over-ruled the Demurrer. 1 Yern. 185. Vide 
1 Vern, ;308, 441. | | 

6. But where a Bill was exhibited to prove a Will, and to per 
tuate the Teſtimony of the Witneſſes, the Defendant pleaded himſelf 
a Purchaſer without Notice of any ſuch Will; and inſiſted, that un- 
leſs there had been a Verdict in Affirmance of ſuch Will, (nothing 
hindring the Plaintiff, but that if he had a Title, he might recover 
at Law) the Plaintiff ought not to be admitted to examine the Wit- 
neſſes, thereby to hang a Cloud over a Purchaſer's Eſtate; and upon 
Debate the Court allowed the Plea, Hil. 1685. Bechinal and Ar- 
nold, 1 Vern. 3 54. 
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By Will gave the * Children of B. (the 1 Eldeſt of 
» Whom was not ten Years old) 200 J. B. the Father, ſued 
the Executor in the Conſiſtory Court for theſe Legacies, 
who brought his Bill, offering to pay them, provided he might be 
indemnified ; to which the Father demurred, becauſe the Matter 
was properly cogniſable in the Conſiſtory Court ; but the Demurter 
was over-ruled ; my Lord Chancellor declaring, that the Matter was 
proper here, and that if the Matter had proceeded to a Sentence in 
the Eccleſiaſtical Court, it would be proper to come here for the 
Executor's Indemnity ; and that here Legatees were to give Security 
to refund, but not there ; and this Court will ſee the Money put 
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out for the Benefit of the Children. Hil. 1681. Horrel and Wal- 
dron, 1 Vern. 26. 

2. If the Spiritual Court go about to compel an Executor to 
pay a Legacy without Security to refund, a Prohibition ſhall go, 
1 Vern. gz. per Lord Chancellor. 

3. The Plaintiff being Executor, and his Teſtator -ihily) indebted, 
and being deſirous to be rid of the Aſſets, as far as they would go, 
and that his Payments might not be afterwards queſtioned, brought 
a Bill againſt all the-Teſtator's Creditors, to the Intent they. tight, 
if they would, conteſt each other's, Debts, and diſpute who . ought 
to be preferred i in Payment : The Defendant being a Creditor de- 
murred, for that the Bill contained Multiplicity of ater, wherein 
he was not concerned ; *but the Conrt-over-ruled the Demurrer, and 
held it a proper Bill, and a ſafe Way for the Executor to take. 
2 Vern. 37. 

4. A Widow poſſeſſed herſelf of her Huſband's Perſonal Eſtate, 
and paid ſeveral of his Debts, and after his Executor got the Eſtate 
out of her. Hands; and upon a Bill preferred by her, it was decreed 
by Conſent of Counſel, that ſhe ſhould be allowed for all Payments 
made, which were incumbent on the Executor to pay, according *to 
the Courſe of Law; but as to Payments made out of Order and 
Rule, which the Law left the Executor liable to, ſhe ſhould not be 
allowed, if they were to the Prejudice of the Executor. 0 5 288 . 
Her and Ayer, 1 Chan, Ca. 33. 

5. If a Widow poſſeſſes herſelf of the Perſonal Eſtate as Ertcu- 
trix under a revoked Will, and pays Debts and Legacies, but has 
no Notice of the Revocation, ſhe ſhall be allowed thoſe Payments 
in Equity. Vide 1 Chan. Ca. 126. 

6. But where an Adminiſtrator poſſeſſed himſelf of the Inteſtate 8 
Goods, and deviſed Legacies and died, and his Executor, without 
Compulſion, and pending a Suit in Right of the Inteſtate to recover 
the Ga paid the Legacies; and the Court would not relieve 
him, becauſe the Payment was voluntary, and with Notice, that 
the Right to the Inteſtate's Goods was controverted, 31 Car. 2. 
Hodges and Waddington, 2 Chan. Ca. g. 

7. It an Adminiſtrator exhibits a Bill for a Diſcovery of the Per- 
ſonal Eſtate of the Inteſtate, and the Defendant pleads, that the 2 
made a Will, and that it is now litigated in the Spiritual Court; 


Equity will decree a A Mich. 1682. . and. Blicke, 


LH. 11665; 
8. If three 8 Actions at one Time are brought ft an 
Executor, and he to each Action pleads Riens entre maines ultra 


100. and ſo upon each Action there is Judgment for 100 J. and 


therefore prays an Injunction; yet per Lord Keeper, he can have no 


Relief; for in Caſes proper for Law, a Man muſt defend himſelf by 
legal Pleadings ; ; and every Executor ought to be careful in the fiſt 
place to cover his Aﬀets with a Judgment. 1 Vern. 119. 


. So where an Adminiſtrator exhibited a Bull to be relieved after a 
ſpecial Plene adminiſtravit pleaded ; and a Verdict and Judgment 
thereon, upon Pretence that the Attorney at Law, without Direction 


pleaded, that the Defendant had not Notice of the Original, until 


the 12th of March, and had then fully adminiſtred ; and Iflue taken, 
that the Defendant had Notice before the 12th, Viz, the 6th of 


March; whereas in Truth he had' fully adminiſtred before the 6th of 


March, 


FRE: : 


* — . 


E xerurors and FIT eee 
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never tried at Law; yet the Bill was difmiſſed at: the Rolls, arg · the 
Diſciſſion/ affirived pen an Apps u Lord:Kepperh: 15 Meh] 
1695. Stephenſon and 22 2 ) 1 en eic 03 
10. But where an Executor canin a Bill .fo be relieve 
againſt” a Judgment obtained againſt”him, arid tfulmiſed that the 
gave Directions to his Attorney to. pfead ſpecially, that he. Ha 
not Aſſets alta what would ſatisfy" Debts of a bigher Nturec 
but that the Attorney pleaded generally Pienement Hdminiſt. and 
on the Iſſue, a Letter which he had been perſugded to WvriteOby! 
the Importunity of the Defendant's Friends giving an Aebount vo 
the Teſtator's Eſtate, and in which Was an Acknowied ment of 
3001. due to the Teſtator on a Mortguge, was given in Eviddacei! 
and held ſufficient by the Court and Jury to charge him; ; bat he 
proving that this Mortgage was worth Schi there being three 
precedent Mortgages on the ſame Eſtate; and that hel had erde. 
tice of it at the Writing of the Letter; the Court relie be Rim 
Trin. 1690. Robinſon and Bell, 2 Hrn 146, 147 '' #10200 
11. In Debt againſt an. Executor for 700 l. the Wrrcutert leude 
Ne unques Executor, and on proving at the Trial that a Ckimheyn 
back, or ſome other flight Thing came to the Defendant's Hingis; 
the Plaintiff had a Verdict; but Equity relieved 25 altfſt it; cited b 
Hutchins Lord Commiſioner. to be adhudged in N Tae 
2 Vern. 147. . L 10 fo! O od! Jet 5 wt eLVT 
12. So in aber Caſe upon the like Plea of Nr, Baerss. 
the Plaintiff proved the Defendant took Money for a Pot of 
ſold by the Teſtator in his Life-time ; and Equity! relieved. - Ger 
and Goodband, 2 Vern. 148. cited by Hutchins Lord Commiſſion er 
to be adjudged by Lord Nottingham. SS 19 
13. The Executor of an Executor Thall be Male In Eqb ity for 
any Waſte or Wrong done by his Executor; although at Law: it is 
conſidered as a Perſonal Tort, which dies with the Exceutor. 
2 Chan. Ca, 217. per Lord Chancellor. % 
An Executor of an Executor is not liable at Law, but-there 


I "ur Ca. 303. 7105 


themſelves of the Eſtate of A. they may be both charged i in Equity; 
for though in Point of Law, the Executorſhip ſurvived to Ci and 
D. is not privy, yet the Eſtate of A. in whoſe Hands ſoever, ought 
to be liable. Tin. 15 Ca. 2. Nicholſon and Sherman, 1 Chan, Ca. 
57. reſolved upon Demurrer. Vide 2 Vern. 75. that a Creditor may 
follow the Teſtator's Eſtate into whoſe Hand: ſoever it comes, not- 
withſtanding any Aſſignment of it by the Executor. 
16. If A. makes B. Executor, and after Debts' and Legacies 
paid, deviſes refiauum bonorum to C. if B. put not in all the Goods 
into his Inventory, or under-values thoſe he puts in; C. before the 
Debts are paid, may ſue B. in Equity, to enforce him to ſhew the 
very Value of the Goods, Paſch. 1 Car, 1. Palm. 402. fer ous 


1 Gru. 


P p p 27. A 


March, and before the Original purchaſed, ſo-thatrahs: _ 


I 4. 
may be Remedy had againſt him in Equity. 2 Mod. 293. The Exe- 
cutor of an Executor, who commits a Devaſavit; liable in Equity: 


If A. deviſes Legacies, and makes B. and 0. Ekecutdry And 2 From. 181. 
B. ker C. and D. His Executors, and dies; and they poſſeſs S. O. 
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075 751 Bil- may becex hibited in Equity to diſoover Aſſets, 2 Chun 
Rap. 37. againſt n Bxecutor, and he thereupon decreed to pay 
Debts. and Legatties, 2 Cin Cd. 200. muſk ge that! Goods came 
to his Hands, 1 Chan. Gas a but not tül the: is: ſued at Law. 
Hanfler 13% X. Iii 10097 . .o; 

28H. Was bound to B. iu Bond, of 100 kr: and B made his 
Will, and G Executor thereof; and after declared his farther Will, 
thet{// ſhould have the Bond, and died; C. ptoved the Will, but 
omitted this Codieil; and b compel him: to prove it, . ſued C. 
before; the, Gu. pending: Which the Bond was ſued at Law); A. 
having filed bis Bill ſor Relief, It was reſolyed that there ſbould be 
ho Relief for the Legacy before the / Codicil· proved, and: that then 
he Huld be relieyed again the\/Bond by Reaſon of the Legacy; 
but the Court ſuppôted the: Injunctian till, Sc. Paſcb. 16 35. Took. 

and Fita: Jolm, Hord.g6: Tow evvi 268 oN e103 44103. 2014140 
-- 90A {Bill was exhibited; ſuggeſting that ahe Defeotlint: bad ſeq 
ups Will pretended tb be- made by one, Mh died in the: great 
— 4 in Londen ; and that the Defendant pretending tg be Exe- 
fiat, endtavoured, being Ioſolvent, to ſget in the Dabts due 
'Teſtator-y whereas the Will was urduly. obtained, and no- 
5 —. in the Spititual Court 32nd the Court: n Motion ordęred, 
that the Debforz to the Deceaſed” $ Eftate:ſhovld forbear to pay any 
Meney, Sill che Matter ſetilgd in the Spiritual: Court; although it 
was urged, that the Objection of Inſolvency might be made to every 
Executer. Naſeb. 18 Car. 2. Smallpiece; and Hnguifh, 1 Chan. 


84.75. 16 42 101 yoanol/ 400; 3:36 111 4 3113 be ICT 


+20; Equity; will oblige-an Executor to pay Arrears of Rent, tho 
the Perſon of Ihe Teſtator was net liable at Law Chan, Ca. 121. 
The Defendant's Teſtator gave the Plaintiff 1000 J. to be May 
abe Age of — the Bill ſuggeſted, that the De- 
fendagt waſted» his'; Eſtate; and therefore the > Plintif prayed he 
might haye his gecurity to pay this Legacy When due; which was 
decreed accordingly by the Malter of the Roll, Hil, 20 & 21 
Carnaz. 1 Ghdn;Gdi121, 100 


z Irie, 33 þ mt oB where the Teſtator devided a Legacy o his Child an In- 


fond, rpayable. atithe Age of Twenty-three, — made his Wife Exe- 
cutrix and Reſiduary Legatee, and ſhe married a ſecond Huſband 


and died; and he took out Adminiſtration de bonis non, with the Will 


3.8 angexed (his Wife being Refiduary; Legatee) ; and upon a Suggeſtion 


of- -Ip{otvency;- tht, Coutt decteęd - him to give Security to pay the 
Legacy when it theald. become peyable. Mich. 1691. Nous and 
Neve, 2 Lemm. as n e 

23 If an Executor or Adgainiftrator receives. in Money, which 


Was ſecured to tlie Teſtator, and be lends it out again, and re- 


ceives Intereſt for it, yet he ſhall not be — . for the In- 
tereſt; for he lends it out at his own Peril; and there is no Diffe- 
rence-whon the Debtor voluntarily pays in the Debt, and when he is 
compelled to iti: Deereed Hil. 31 Car. 2. Groſvenor and Cartrigbt, 
2iChan;Ga. 21.:;; 2Hern. 197. 8. C. cited, and ſaid to have: been 
adjudged otherwiſe. by Lord Chancellor, but reverſed in the Houſe 
of T,ords. 2 Chen; Ca. 3 558. P. decreed. Vide 1 Yern.:1974 cont, 
and there held by Lord Fo Hd bo to be reaſonable, that Exegutors 
in FO Caſes ſhould anſwer Intereſt, if they had aſed the Money in 
T0 1 * 
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Trade, or received any Intereſt FIT ir ; and that the Objection of e 
Executors being anſwerable for the Money, if it ould miſeatry or 

de loft; was of little, Forge now, becauſe a Man may inſure his 
Money for one per Cent. and therefore decreed" the Executor Hable, 
unleſs: he made Oath that he kept the Money by him. 2 lan. 
Ca. 152. S. C. that an Executor or Truſtee, the' not impoweted ar 
directed to place out Money at Totereſt, yet if he tnakes Intereſt, _ 
_ be accountable for it: Decreed 2 Fern. 548% 


Ia this Caſe a Difference was taken by my Lord Chunectory Pr. in Chan. 


fas if an Executor or Truſtee of Money places it qut in the Fords, 1 


or: on other Security, whereby he gains conſiderably,” that he (hall 
have the whole Benefit thereof to Himſelf, in reſpect of the Hazard 
he rum of being a confiderable Loſer: thereby, which he muſt have 
born: ut if ſuch Executor or Truſtee were an-infolvent Perſon 
the Tum of- placing dut ſuch Truft Money, there the Ce/tui- gu 

ſha]l have the whole Benefit gained thereby, as he only wol 
have born the Loſs thereof, if any had happened; the Truftee ot 
Extcutor, by reaſon of his Inſolvency; being incapable thereof, and 
conſequently running ns SN at all. Mich. 718. Bron/fietd 
and Wytherley,. . 

25. A. made his Will, and gude 0 Legacies, and ade B. 
bis Kinſman Executor and Refiduary Legatee; great Part of his 
Eſtate confiſted i in Eaft=India Stock,” and he by his Will directed his 
Executor to turn his Eftate into Money, as ſoon as conveniently 
might be; Eaſt- India Stock bore then a good Price, and ſeveral of 
the Legatees called for their Legacies ; and the. Executor taking the 
Eſtate to be ſufficient to pay all, gave them Bonds for their Lega- 
cies, but kept the Stock ſo long, till it fell ſo low, that he had not 
Aſſets to pay the Legacies; and the Executor brought his Bill to 
have thoſe, to whom he had given Bonds for their Legacies, abate; 
and: that thoſe that were unpaid might take their Legacies in Pro< 
portion, at the Rate the Stock was then at; but my Lord Keeper 
would not give him any Relief againſt thoſe that had Bonds ; and 
as to the others, he was to. anſwer: for. the Stock: at the Value'it was 
of at the End of the Year, after the Teſtator's be a "Hil. 170 
Keylinge's Caſe. 

26. An Executor loſt a Bond Bs to the Teſtator, which was 
urged, in Behalf of a Bond-Creditor, he ſhould. ſtapd charged with, 
and make good the Debt to the Teſtator's Eſtate; and for the Exe. 
cutor it being inſiſted, that a Bond is not Aſſets at Law, but a Cre- 
ditor muſt expect until the Money due upon it be recovered ; nor 


is the Loſs of a Bond a De vaſtavit at Law, and it would be hard 
to make the Executor anſwer it out of his own Eſtate, in Caſe che 
Obligor was inſolvent (as in this Caſe he was) "eſpecially in Equity; 


and the rather, for that the Loſing of the Bond did not loſe the 


Debt, but might be recovered in Equity; and the Executor had 


already brought a Bill againſt the Obligor for that Purpoſe; and the 


Court inclined to charge the Defendant with the Debt, but for 


the preſent only directed, that the Executor ſhould proſecute the 
Suit brought by him againſt the Obligor, with Effect, in order to 
recover the Money due on the Bond that was loſt, and reſpited the 
Judgment obtained by the Bond-Creditor in the mean Time. 


2 Vern. 299. 


27. If 


249 Execcutors and Adminifirators\ 
27. If an Adminiſtrator brings: Trover for Goods, and recovers; 
and takes Part in Hand, and accepts a Covenant for Satisfaction of 
the Reſidue, and the Debtor aftetwards fails, this is a Deuſlhvit 
in the Executor. Norden and Levet, cited by my Lord Chancellor, 
to be adjudged in B. R. and afficmed on . Write of r the 
Houſe of Lords. 1 Fern. 474. 17 2185 
28. An Heir at Law being ſued paid a Bond. Debt bf his Ancer 
ſtor's, in which he was bound, and afterwards brought his Bill againſt 
the Executor, to be bard out of the Perſonal Aﬀets ; the Exe- 
cutor delivered up a Bond of the Teſtator's, and took another Bond 
from the Obligor, in which J. S. was bound as Surety with him; 
though it was admitted, that at Law this did ebarge the Executor as 
a Converſion and Receipt of ſo much of the Teſtator's Eſtate; yet 
as the Security was intended to be bettered by it, and as the Heir 
at Law was Plaintiff, the Court decreed, that the Executor ſhould 
not be chageable, but that be ſhould aflign a Security to the Heir. 
1 Chan. Ca. 74. unt +; 015% o. 5111 aid 58. 
29. A. Gd a Leaſchold Eſtate of an Executor, WhO had 
waſted a great Part of the Aſſets, having Notice, that there was a 
Bond- Creditor of the Teſtator's, whoſe Debt was 100 l. unſatisfied, 
and out of the purchaſe· Money he had an Allowance of a Debt 
of 200 l. due to him from the Teſtator, and a Debt of 5350 l. due 
to him from the Executor himſelf; the Reminder being 1 50 J. 
he paid the Executor on a Bill broug bt by a Bond-Creditor, to has 
Satisfaction for his Debts out of the "Leaſehold Eſtate, being Patt of 
the Teſtator's Aſſets; though for the Defendant it was inſiſted, that 
an Executor may ſell, and with the Money, when he has it, pay 
his own Debts + And for the ſame Reaſon he may, upon Sale, diſ- 
count and allow the Purchaſer the Debt he owes him; and the ra- 
ther in this Caſe, becauſe he paid 1 50 J. in Money, with which: the 
Executor might have paid the Plaintiff's Debt; yet it was decreed 
by the Maſter of the Rolls, and confirmed by my Lotd Chancellor 
for the Plaintiff; ſaying that the Defendant Was a Party, and con- 
ſenting to, and contriving a Net. Ack 1705. n and 
Drake, 2 Vern, 616. fach g: 

30. After a Suit commenced in in an Execttoy ſhall not 
be allowed any voluntary Payments. Hil. 108 5. Bright and M ood- 
ward, 1 Vern, 369. ber Curiam, 2 Chan, Ca. 201. 8. F. per 
Curiam: 

An Executor 31. 80 where: an Executor confeſſed a Judg ment, W a Bill 
in Caſe of le. in Equity, and the Court held that it ſhould” not be allowed upon 
8 an Account of Aſſets. Paſch. 1687. Surrey and Smalley, 2 Vern. 
give Judg 

ment to one 457, 2 Vern, 62. S. P. per Curiam; but if he is ſued at Law by 
Sector in one Bond- Creditor, pending a Suit againſt him in Equity by ano- 
another. Vid ther, he may confeſs Jennas. to the Bond- Creditor, Who ſues 


the Caſe of F a 
1 him Low 2 Fern 299, 300. 
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| 4 Gf 4 — r . T ee. DboerI 6x GL . | 
(B) What ſhall be (4) Aſſets, ey 1 
| | | Cre ditoꝛ and [ 
T. Purchaſed Lands in his own Name, and took an Aſſignment þ+-4 3 


of a Mortgage Term for Vears in the Name of two Truſtees, 1 

and died, leaving his Wife Executrix ; and the Plaintiff, his Hei b 

and died, leaving his Wife Executrix; and the Plaintifft, his Heir at er u, LE 
Law, brought a Bill to have the Term aſſigned to him, for that . iet ge ee, 
. . : | ns WEE: 1· Ub Ole Cty Cree. Orig Ag HOT * 
it was to attend the Inheritance; which was decreed accordingly ; Ave, N, e, , 
although it was inſiſted upon, in Behalf of the Executrix, that it , the lere, fee He A . 
was a Term in Groſs; and that there being no Mention in the v#--/57 7/4 Fs. See, rf? 
Aſſignment that it ſhould attend the Inheritance, it ſhould be Aﬀets, -+o rc e , Lee 220 240 
and enjoyed as a Chattel. Hi. 1680. Tifin and Tiffin, 2 Vern. ce ze, elle & De ae 

5 7 uro 

1, 2. but Q. F there was any Want of Aſſets. C 2. 4 ces. FG fs * 

2. For where a Man took an Aſſignment of a Term in a Tru- e cococ 57; 2 * 7 
ſtee's Name, and the Inheritance in his own Name, it was held, /--- Ze cel, we Volta 2 N " 
that though by Conſtruction in Equity the Term is attendant upon /6 H e v7 He eſe, : i 
the Inheritance; yet it ſhall be Afets for Payment of Debts, _—_—— = — — . 11 
well as a Term in a Man's own Name is Aſſets at Law; but with Z e 8 Hh . = = A 
this Difference, that the Heir ſhall have the Benefit of the Surplus = 3 Sx us : 
of Truſt of a Term, and not the Executor, after Debts paid ; Fo oye SAGE LO 

= a N uu. r 49 use mr 
but if a Term be expreſly declared by Deed to be attendant on ,:,,/ ee, ee, e e ee, 
the Inheritance, then ſuch a Term ſhall not be made Aſſets in (40047 01:4)11e „ 
Equity; but the Reporter ſays, this Point was not directly in the H A , . bee 
Caſe, but came in by Way of Argument only. Micb. 1683. Chap 7, e, be abe £3131 .. . 
man and Bond. 1 Vern. 188, 189. Vide 1 Vern. 104. that ſuch a eg. 1owne & lee Hare. 
Term ſhall be Aſſets to pay Debts, though not ſubject to the aer mere, 054 , Co, 
Cuſtom of London. 2 Chan. Ca. 1 52. S. P. per Curiam, and a melee, e. cee i 14 


pa . : a Fd £4 fo * Hp 4 — 
Note added by the Reporter, that it was contrary to former r D Vie ados, or. 


ſolutions. | — 5 He loerree. 

3. But where A. ſeiſed in Fee, in Conſideration of a Marriage- /* oc or = 7527 & 77 Le lr, 
Portion, demiſed certain Lands for ninety-nine Years to B. and C. // / #111740 v4 -- Hole | 
under the Rent of a Pepper-Corn, upon Truſt that they ſhould g eee, g. 2 a 
redemiſe them in the following Manner, viz. to A. for ninety-nine FFF -- 
Years and eleven Months, if he ſhould live ſo long, reſerving the On EP e 1 
Rent of a Pepper-Corn only during the Life of A. and after his on of 4 e 1 
Deceaſe, a Rent of 1 500 J. per Ann. during the Life of his Wife, Ce or 46 carp For He vu 
as a Jointure for her; and after her Death a Pepper-Corn for the / 72+ 00 gate, re 2 AM 
Reſidue of the Term; B. and C. redemiſed accordingly ; A. died ,”,- 7 e, eee, | 

o . (he Ze. As C, 4 4 Th 


indebted gooo J. by Bond-Debts, and 18000 J. by Simple Contract, 
and left not above 6ooo J. Perſonal Eſtate. On a Bill brought ROE 1 
by the Creditors, to have this Term made Aſſets, it was held by- “ie c14 4249 04024 e Ol 
three Judges, the Maſter of the Rolls, and my Lord Chancellor, &/ «+ - ++ gie Go yer? 55 WM 
that this Term being raiſed for a particular Purpoſe, could not ar „ at rd * 
liable to any other Debts than the Inheritance was; and decree LO „„ pra ta N 
accordingly. Paſch. 1688. Baden & al and The Counteſs Dowager e, dee, un FA {| 


of Pembroke, 2 Vern, 52, 53 1 


4. By the Statute of Frauds and Perjuries, the Truſt of an In- , vecerr od 46 He 


heritance is made (5) Aſſets at Law, but the Truſt of a Term is N ghows re eee, 


* 2 , eg 3 
not; and by a Clauſe in the Statute, when Judgment is obtained equitable Aſ- r . 


4 
, 


againſt the Teſtator, the Sheriff may take the Truſt-Eſtate into Ex- ſets, vide he #5, 
2 , Order in 4 foe: 
ecution. 2 Vern. 248. which Debts 


. 48 ſhall be paid, Title Creditoz and Debtoz, Letter (B) 
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- If A. purchaſes a Walk in a Chaſe, and takes the Patent to 
himſelf and his Wife, and J. S. during their Lives and the Life of 
the Survivor, and the Huſband dies indebted, yet the Wife ſhall 
have the Benefit of the Patent during her Life, though A. had not 
left Aſſets to pay his Debts; but after her Death, F. S. muſt be a 
Truſtee for the Executor: Decreed. 2 Vern. 67. 

6. J. S. on the Sale of Lands takes a Bond from the Purchaſer, 
to pay any Sum or Sums of Money not exceeding 500 J. as he 
ſhould by Will appoint; and J. S. by Will diſtributes it, and ap- 
points Payment of it to ſeveral of his Relations; the Bill was 
brought by the Creditors of J. S. for Satisfaction out of Aſſets; 
and (inter alia) to have the 500 J. applied towards Payment of 
their Dehts; and the Court held, that J. S. having Power to diſ- 
poſe of the 5ool. it muſt be looked apr as Part of his Eſtate ; and 
decreed it to be Aſſets liable to the Plaintiffs Debts. - Trin. 1694. 
Thompſon and Towne, 2 Vern. 319. 

7. So where A. by Marriage-Settlement having a Power to charge 
an Eſtate with any Sum not exceeding 3000 J. for ſuch Purpoſes as 
he thought fit, by Deed appointed the 3000 J. as a Collateral Secu- 
rity, for quiet Enjoyment of an Eftate he had ſold ; and if no In- 
cumbrance did appear, the Appointment was to be yoid, and by 
Will deviſed the 3000 J. to his Daughter; and upon a Bill brou ght 
by the Creditors of A. the 3000 J. was decreed to be applied to . 
Payment of his Debts. 2 Vern. 465. 

8. If A. ſeiſed of a Leaſehold Eſtate to him and his Heirs 92 three 
Lives, ſettles it on his Daughter and her Huſband for their Lives, 
Remainder to the Uſe of his own Executors and Adminiſtrators ; 
and the Daughter and her Huſband die, and 4. dies indebted by 
Simple Contract, having deviſed this Eſtate to his Wife ; the Uſe of 
this Eſtate being limited to the Executors and Adminiſtrators of A. 
makes it Perſonal Eſtate in A. and being Perſonal Eſtate, A. cannot 
deviſe it exempt from his Debts, though due but by Simple Con- 
tract: Decreed. 2 Vern. 719. Vide 1 Vern, 234. 


__— —_ 


(C) Where upon the Death of one of the Exe- 

cutoꝛs, the Surplus of the Perſonal Eſtate, 

after Debts and Legacies paid, ſhall ſur⸗ 
vive ro the other. 


F a Man makes B. and C. Executors, and deviſeth to then re- 
uum bonorum, &c. after Debts and Legacies paid ; and after 
(a) 2. For B, dies, the Surpluſage ſhall (a) not ſurvive, for it ſhall be ſup- 


2 2 poſed, chat the Teſtator intended an equal Share to his Executors ; 


have been o- and decreed for the Adminiſtrator of B. accordingly, but much to 
therwiſe in E. the Diſſatisfaction of the Bar; for where the Intention is ſecret, and 


2 not declared, it muſt give Way to the legal Intent. Mich. 26 Car. 


tled, that the Cox and Quantock, 1 Chan. Ca. 238. 


Survivor ſhall 
have the whole by Law ; as where a Man deviſed Goods to A. and B. and the Executor afſented to the Le- 


and A. died, and his Executor ſued in the Spiritual Court for A. s Share, there being no Survivorſhip 

in ſuch Caſe, by the Eceleſiaſtical Law ; whereupon B. ſued a Prohibition, and declared; and upon De- 
murrer and Argument it was adjudged the Prohibition ſhould ſtand ; for by the Aſſent of the Executor, the 
Intereſt was veſted in the Legatees, and became a Chattel in them, governable by the Rules of the Common 
Law. Mich, 29 Car. 2. Baſtard and Stukely, 2 Lev. 209. Vide 1 Lew. _ 2 Jon. 161, 130, 
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2. A Man having deviſed the Surplus of his Eſtate, after bis Debts 
paid, to A. and B. A. died; and it was adjudged in the Delegates, 
and decreed by. the Lord Nerth, and confirmed by Jefferies Lord 
Chancellor, that this was a Joint Deviſe, and ſhould ſurvive to B. 
and the Lord Chancellor's Opinion was, that if A. and B. had been 
made (a) Executors, and A. had poſſeſſed a Moiety of the Goods, (e) That it 
and died, it would have been all one. Mich. 1687. Lady Shore 4 1 tidy 


and Billing fley, 1 Vern. 482. cutor, wide 
2 Chan, Ca. 
64. Draper's Caſe reſotved ; S. P. reſolved, Cox and Quanteck, 1 Chan. Ca. 23 8. 


. So where a Man deviſed all the Reſt and Reſidue of his Goods, 2 Vill. Rep. 
Chattels and Perſonal Eſtate, to two Perſons, their Executors and 2 1 
Adminiſtrators, and one of them died; and it was, on a Bill brought and 2 
by his Executor againſt the ſurviving Deviſee, held, that the Sur- gg 
vivor ſhould take the whole to his own Uſe, and ſhould r 
Truſtee, as to a Moiety, for the Repreſentatives of him who is dead; 
and that they were to be conſidered as Jointenants, where Survivor- 
ſhip takes Place, as well in Caſes of Chattels, as in Caſes of Inheri- 
tance. Trin. 1729. Cray and Willis at the Rolls. | 
* 4. A. made his Will, and after ſeveral Legacies, gave and deviſed Hardwick C. 
all the Reſt and Reſidue and Remainder of his Perſonal Eſtate to ** 4 > 5 | A 
three perſons / whom he made his Executors; one of them died in Owen and eee ti be olewred 
the Life-time of the Teſtator ; and the only Queſtion was, whether Dan MS, od Alone Share 


the two ſurviving Executors ſhould have red Whole, or whether the of this Caſe he a ” Crug of PAY Al 


third Part ſhould be diſtributed according to the Statute amongſt the did not think * 4 
next of Kin; and the Maſter of the Rolls, on Time taken to the Reaſons 2, erbe, or _—_ 


he Maſt ad 
conſider of the Caſe, and citing moſt of the Authorities: both out the 27 N ere . "Wee 2 " 
of the Civil and Common Law, was of Opinion, and decreed ac- upon 7 22 
cordingly, that the two ſurviving Executors ſhould take the Whole. Damm.” . 
Trin. 1730. Hunt and Berkley at the Rolls. tion; for the 42h. wat 

next of Kin n £@ c cue 


take not by the Intent of the Party who makes the Will; but by a legal Right ariſing on the Truſt and In- e 
e MS. Notes. 


re & JHoer He A 0647 
O) When the Surplus of the Perſonal”: ” 
Eſtate belongs to the Executo2, oz he is Hel ere wbb 


Zo CHEE 10067 2457” 2 be 


to be a Truſtee fo2 the next ok Kin to the 


Teſtatoꝛ. : —- " 3 7 N. 4 


A By Will deviſed particular Legacied to his Children and /9./. / 
3 Grandchildren, and 100. a- piece to A. and B. whom he made EL 1 9 


Executors, for their Care; the Surplus of the Perſonal Eſtate being , 13.3 | 
ooo i. and upwards; the Queſtion was, whether the Surplus ſhould , Oo > i 
be a Truſt for the Children, or go to the Executors ; ; and it was de- Libere Fe if "_ 


creed (5) a Truſt for the Children. Mich. 1687. Fofter and Munt, (5 (5) fine this 796 L. 
1 Vern. 473. per Teferies Lord Chancellor. 2 Vern. 648. S. C. 8 


cited, and ſaid to be affirmed in the Houſe of Lok riety of Reſo- 
lations, both 


in Chancery and the Houſe of Lords on this Head ; ; notwithſtanding which, this Matter ſeems as undeter- 
mined as any in Equity ; for though the Law caſts the whole Perſonal Eftate on the Executor, yet as the In- 
tention of the Teſtator is chiefly to be regarded in a Will, if it appears by a ſtrong and neceſſary Implication, 
that the Executor was not to have it to his own Uſe, Equity will decree him a Truſtee for the next of Kin to 
the Teſtator ; and therefore it ſeenis agreed, that if Strangers, or diſtant Relations are made Executors, and 
Legacies are given them for their Care and Trouble, that they ſhall not have the Surplus; but where the 
Executors are as nearly related, as thoſe who claim as next of Kin, and they have had all Legacies given 
them, though perhaps ſome of them greater, and ſome of them leis, great Doubt has been; in which In- 
ſtances it has (as appears by the Caſes) been determined according to the Intention of the Teſtator, collected 
not only from the Words of the Will, but likewiſe from collateral Proof of Teſtator's greater Kindneſs, Sc. 
which upon theſe Occaſions has been admitted ſometimes for the Executor, and ſometimes tor the next a-kin, 
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N 222 e Fam Rep. 2. A. by Will gave ſeveral Legacies therein ſpecified, to' all her 
3 4 Hoot q Rac 22s, 8. C. ac- next of Kin by Name; and likewiſe gave particular Legacies to M. 
—_— „ cord. The and P. two diſſenting Miniſters, and made them her Executors, but 

on £5, 323.394 Reporter lays, *,. 
- 4 ; it was admit- did not make any expreſs Diſpoſition of the Surplus of the Perſonal 
ted that if Eſtate; and the Executors were obliged to account and diſtribute 


ns — the Surplus amongſt the next of Kin to the Teſtator. Micb. 1698. 


made of a pa- Bayley and Powell, 2 Vern. 361. decreed. 
rol Declara 


tion of the Teſtator's Intent, that the Executors ſhould have had the Overplus, it would have been ſufficient, 
as in Lady Gainſbury's Caſe.—Prec. in Chan. 92. S. C. ſays, Lord Chancellor decreed the Surplus to be diſtri- 
buted, and the Executors to pay Coſts for inſiſting on it. Yide the Caſe of Farrington and Knightly—Rachfield 
and Careleſi—Duke of Rutland and Dutcheſs of Rutland accord”, and the Caſe of the Attorney General and 


contra, all in Eg. Ca. Abr. Part 2. 


2 Freem. Rep. 3. So where A. made B. his Executor, and gave him 20 J. for 

276. 8. O.. Mourning, and B. not being of Kin to the Teſtator, the Surplus of 

' Fw”, Da * Perſonal Eſtate was decreed to be diſtributed. Paſch. 7 Ann. 

n lt Gook and Walker, 2 Vern. 316. S. C. cited. 

See, Lhe HLH, Aogtii "4. So where A. gave 100 J. Legacy, and the Intereſt of 300/. to 
SS oncnl Gol oe Sit LY his Wife for her Life, and made her and B. and C. Executors, and 
„ A Gn = ave to B. 20 l. for Mourning ;. and the Surplus was decreed to be 
a * * 7 2 ributed. Trin. 7 Ann. Durwell and Bennet, 2 Vern, 677. cited. 
Loo: e , . A. made his Will to the Effect following, J diſpoſe of my 
are if W7e lic A GexEftate after-mentioned, and what elſe J have in the World, in Man- 
Meet, & (ooyrmunhs ner and Form following, and then gives ſeveral Legacies to his Re- 
J. A . 1 lations, amounting to near the Value of bis Eſtate (as appeared by a 
882 NAD 2 of hi own Hand-writing by him ; wo * Time 
6s _ 2 2 * He made) and made B. and C. Executors, and gave them 20 J. and 
, 114474 bie eee wehfhtreated them to take the Trouble of getting in his Eſtate; the 
accu, 7 Ge are, inTeſtator lived ten Years after, and LA. an additional Eſtate, and 
He S "SAG, 700 died, not having altered, nor new publiſhed his Will; and on a Bill 
> - _ brought by the next of Kin againſt the ſurviving Executor, it was 
PH Za 8 1 1 5 : decreed, that the ſurviving Executor was but an Executor in Truſt, 
1 ee ei, Nei, Fand that the new acquired Eſtate ſhould go to the Legatees in Pro- 

LE Chan! ellen e, v1, portion to their Legacies. Trin. 1690. Cordell and Noden, 2 Vern. 

Cas. . anf robin e a by ng _ 27 — CO. | 
1 , > Bs. „ much on the Words, i poſe of my Eſtate after-mentioned, an 

what elſe I have in the World, &c, | 


Herr n eee, 8 447 . So where one made his Will, and his Wife Executrix, and 

4 L 717 000 Lars Fre Aived twenty Years after the Will, and acquired an Eſtate ; and the 

ane Surplus was decreed to be diſtributed, 13 WV. z. Ward and Lane, 

— £ e, Pint reoelh 2 Vern, 677, cited to be adjudged. 

LEA IE 4 * 7. A. deviſed Lands to be ſold for Payment of his Debts, and 

e, hd wills, that the Surplus ſhall be deemed Part of his Perſonal Eſtate, 
4 ; and go to his Executors, and gives to his Executors 100 J. a- piece 


e | 3 as a Legacy; and the Queſtion was, whether the Executors ſhould 
neee. 3" gie, have the Surplus to their own Uſe, or ſhould diſtribute according to 
. Fold. the Statute of Diſtributions. For the Executors it was inſiſted, that 


the Surplus ſhould be Part of his Perſonal Eſtate, and go to them, 
and that he meant it them to their own Uſe; and his giving them 
a Legacy of 100 J. a- piece, cannot alter the Caſe, for the Surplus 
perhaps might be nothing; and therefore he gave them the 1001. that 
they might at all Events be ſure of ſomething, and not to exclude 
them of the Benefit of the Surplus; and this being a Deviſe of the 
Surplus after Debis and Legacies paid, cannot be a Truſt in them, 
for then all their Truſt is performed, when Debts and Legacies are 
paid. On the other Side it was ſaid, that the Words in the Will, 
that the Surplus ſhould be Part of his Perſonal Eſtate (and go to his 
Executors) were only intended to exclude the Heir, who elſe would 
have had it, and not to give any greater Intereſt to his Executors 

than 
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than they would have had otherwiſe ; and of the fame Opinion was 
my Lord Chancellor; and decreed accordingly, Hl. 1697. The 
Lord Briſtol and Hungerford, 1 
38. But where a Man deviſed his Library of Books to A (except Prec. is Chai. 
ten Books, ſuch as his Wife ſhould chuſe, as Plays, Romances, Ser- 231. S. C. 
mons, but not Law- Books) and made her Executrix; and it was | 
held by Lord Keeper, that ſhe ſhould not by this Deviſe be ex- 
cluded from the Benefit of the Surplus of the Perſonal Eſtate. Jin. 
1704. Griffith and Rogers decreed. 
9. So where one not of Kin, but a Stranger, was made Executor, 
and had conſiderable Legacies given him; although it was decreed 
by Sir Peter King, in the Mayor's Court, in Favour of the Teſta- 
tor's two Brothers, that the Surplus ſhould be diſtributed ; yet 
upon Appeal to the Houſe of Peers, that Decree was reverſed ; not 
barely as it ſtood upon the Will, but that parol Proof ought to be 
received in Favour of the Executor's Title, conſiſtent with the Will 
and the Proof being full as to the Teſtator's frequent Declarations, 
that his Executor, though a Stranger, ſhould have the Surplus; it 
was decreed accordingly. Littlebury and Buckley, S. P. Decreed on 
the parol Proof, The Lady Granvill and The Dutcheſs of Beauford, 
(a) 2 Vern. 648. and affirmed in the Houſe of Lords. Vide Title (% 1 Will 


Evidence, Letter (C). Rep. 114.8. C. 


| : Vide the Caſe 
of Mallabar and Mallabar S8. P. per Talbot C. Eg. Ca. Temp. Talbot 78, 80. though animo welutante. 


w FY g 


10. A. poſſeſſed of a long Term for Years, by Will deviſed it to Prec. in Chan. 
his Wife for Life, and after her Death to the Child ſhe was then 3 S: ©: 
enſeint with; and if ſuch Child died before it came to twenty-one, 74. s. C.— 
then he deviſed one third Part of the ſame Term to his Wife, her Vie alſo. An- 
Executors and Adminiſtrators, and the other two Thirds to other 1 
Perſons, and made his Wife Executrix of his Will, and died; and Jones v. Tul. 
the Bill was brought againſt her by the next of Kin to the Teſtator, 7 In Ca. 
to have an Account and Diſtribution of the Surplus of his Perſonal * 
Eſtate not deviſed by the Will; and two Queſtions were made; iſt, 
Whether the Deviſe to the Wife of one third Part of the Term was 
good, becauſe it happened ſhe was not then enſeint at all; and fo 
the Contingency, upon which the Deviſe to her was to take Place, 
never happened ; the other Queſtion was, whether this Term, being 
Part of the Perſonal Eſtate, and expreſly deviſed to her for Life, 
with ſuch other contingent Intereſt on the Death of the ſuppoſed 
enſeint Child before twenty-one, ſhould ſhut her out from the Sur- 

lus of the Perſonal Eſtate, which belonged to her as Executrix, and 
ſo the Surplus go in a Courſe of Adminiſtration, to be diſtributed 
amongſt the Plaintiffs, as next of Kin. As to the firſt Point, Lord 
Keeper delivered his Opinion, that though the Wife was not enſeini 
at the Time of the Will, yet the Deviſe to her of ſuch third Part 
of the Term was good; and as to the other Point diſmiſs'd the 
Plaintiffs Bill, and fo let in the Executrix to the Surplus of the 
Perſonal Eſtate, notwithſtanding the Deviſe to her of Part; as afore- 
ſaid. Mich. 1711. Jones and Weſtcoms. 

11. A. was Executrix of B. her former Huſband, and after mar- 
ried C. who, by his Will in 1686, deviſed to his Wife the Plate and 
Goods ſhe brought him in Marriage, and two Silver Salvers, in Lieu 
of Plate that had been changed away, and made her Executrix, and 
died, leaving a Daughter by a former Wife, and his Wife enſeint of 
a Daughter; and there being no Deviſe of the Surplus of the Per- 
Reur r ſonal 


1 


** —— — om „„ 


246 


Executors and Adminiſtrators. 


— 


Gilb. Rep. 125. 
S. C. in toti- 
dem verbis. 

2 Vern. 736. 

S. C. 


ſhould have the Surplus, or what ſhould become of the Surplus? he 


ſonal Eſtate, the Queſtion was, whether ſhe ſhould take it as Exe- 
cutrix to her own Uſe, or liable to Diſtribution ; and Lord Keeper 
decreed the Surplus to the Wife, as well for that this Will was 
made before the Caſe of Fofter and Munt, as alſo for that in this 
Caſe nothing is deviſed to the Wife, but what was her own before, 
and as ſhe was Executrix to her former Huſband ; but principally, 
becauſe where a Wife is made Executrix, it is to be preſumed ſhe 
was not made ſo to have barely an Office of Trouble but of Benefit, 
to take the Surplus. Hil. 1711. Bail and Smith, 2 Vern. 67 5. 
12. The Plaintiff married one Mrs. Allen, Siſter to William Allen, 
who being poſſeſſed of a Perſonal Eſtate to the Value of about 
2000 J. and being taken ill makes his Will in Writing the very Day 
before his Death, and thereby deviſes ſeveral Legacies to his Rela- 
tions, and amongſt the Reſt, gives the Plaintiff his Siſter about 
1000 J. and gives 70 J. to Mr, Serle and his Wife, and their four 
Children, to buy them Mourning ; and gives to his dear and moſt 
eſteemed Friend, Mrs. Sarah Serle (one of the Daughters of Mr. 
Serle, to whom he had made his Addreſſes in Way of Marriage) 
o J. and gives his Horſe and Furniture to one of the Defendants, 
by his Chriſtian Name and Surname, and his Cloaths to be diſpoſed 
of by his Executors; and then concludes, as to the 700 l. I am in- 
titled to in the South-Sea Company, and the Reſt of my Perſonal 
Eſtate, I will, that the ſame ſhould be ſold for Payment of, my Debts 
and Legacies, and I make Mr. John and Mr. Thomas Serle my Exe- 
cutors, and dies; the Executors were two of the Children of Mr. Serle, 
and intitled to their Proportion of the 70 /. deviſed for Mourning, 
and one of them to the Horſe and Furniture; but were no Ways 
related to the Teſtator. The Surplus of the Perſonal Eſtate came to 
about 600 J. and this Bill was brought againſt the Defendants the 
Executors to have an Account thereof ; and that it might be paid 
to the Plaintiff, whoſe Wife was the only Siſter and next of Kin to 
the Teſtator. And for the Plaintiffs it was infiſted, that the Execu- 
tors were meer Strangers, no Ways related to the Teſtator, and that 
they had particular Legacies left them for Mourning out of the 70 /. 
and one of them had a Horſe and Furniture expreſly deviſed to him; 
and therefore it was not reaſonable that they ſhould go away with 
the Surplus of the Perſonal Eſtate. On the other Side it was inſiſted, 
that the Defendants being Executors, they repreſented the Teſtator ; 
that they ſtood in his Place, and were intitled to whatever he left 
undiſpoſed of; that this was the antient Law for many Ages, and 
therefore the legal Title being in them, they ought not to be defeated 
of it, without a manifeſt Intention of the Teſtator to the contrary ; 
that here appeared no ſuch Intent in the Will, for they are not 
named, either by the Chriſtian Name or Surname, or ſo much as 
by the Name of their Office, till the very Cloſe of the Will; nay, 
it was in Proof, that the Teſtator did not ſo much as conſider whom 
he ſhould make his Executors, till he had diſpoſed of all the Lega- 
cies ; that the giving one of them his Horſe and Furniture, was only 
to exclude the other, who, by being Executor with him, would 
have been equally intitled to it, and could not be conſtrued a Legacy 
to ſhut them out of the Surplus, fince it rather regarded the other 
Executor than the Plaintiff, the next of Kin ; that they had it fully 
in Proof, that the Teſtator being aſked, whether he would not give 
his Siſter more? anſwered he would not; that being aſked, who 


ſaid 


XY Serv 
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ſaid his Will ſhould ſtand as it was, and that he had a very great 
Regard for the Defendants Family, and was to have married thelt 
Siſter ; that theſe Proofs being in Affirmance of the Diſpoſition 
which' the Law made to the Executors might be read; and that 
ſeveral Reſolutions, ſince the Cafe of Pyfter and Munt, had pared 
away the Authority of that Caſe, and therefore prayed that the Bill 
may be diſmiſſed. My Lord Chancellor was clearly of Opinion, 
that the Proofs being in Affirmance of the Diſpoſition, ought to be 
read, and ſaid, that they were ſo full as to make an End of this 
Caſe; that without a ſtrong and violent Implication, the Executors 
ought. not to be defeated of the Reſiduum; that here was no ſuch 
Implication in this Will, but rather the contrary; that to make 
Senſe of the laſt Clauſe, it muſt be conſtrued as a Deviſe of the 
South-Sea Stock, and the Reſt of his Perſonal Eſtate, to his Exe- 
cutors ; for it immediately follows, and I make John and Thomas 
Serle my Executors, which could have no Relation to the Direction 


for Sale, unleſs by giving them the Surplus which ſhould ariſe by 


Sale; and as there appeared no ſtrong or violent Implication to in- 
duce any other Conſtruction, he could not give into ſo great a 
Change of the Law, but muſt decree for the Executors ; and ac- 
cordingly did ſo, Hz. 1716. Batchelor and Serle. 


(E) Of Remedies by one Executoꝛ againſt 
another, and how far the one ſhall be an- 
[werable foz the other. . 


I. * two Executors make Partition of the Specialties, &c. of the 

Teſtator, and after one of them releaſes an Obligation, which 
by the Partition belonged to the other ; though the Debtor had No- 
tice of the Partition, yet the other Executor ſhall not be relieved 
in Equity, unleſs the Releaſe was procured by Fraud, or without a 
full Satisfaction; the Debtor muſt then ſatisfy the Overplus. Moor 
620. but vide Hard. 168. and 2, whether he has not Remedy 


againſt the Executor, | 
2. A, made B. and C. Men of good Credit, his Executors ; C. 


being a Banker received all the Money, but B. joined with him in 
the Receipts, taking his Note, to ſhew that he received not the 
Money ; and per Harcourt Lord Chancellor, if two Truſtees join 
in a Receipt, and one receives the Money, he only who receives 
ſhall be liable: If there be two Executors, and they join in a 
Receipt, and one only receives the Money ; as to Creditors, who 


Whole, though one Executor alone might give a Diſcharge, and the 
Joining of the other was unneceſſary; but as to Legatees and 
thoſe claiming Diſtribution, who have no Remedy but in Equity, 
the Receipt of one Executor ſhall not charge the other ; for the 
Joining in the Receipt is only Matter of Form, the ſubſtantial Part 
is the actual Receiving ; and this only is regarded in Conſcience. 
Mich. 12 Ann, Churchill and Hobſon, 1 Salk. 318. 

3. But where one made two Executors, and deviſed all his Eſtate 
to his Wife for Life, and after to be equally divided amongſt the 
Plaintiffs, who brought their Bill againſt the Executors for an Ac- 

count; 
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Executors and Admimſtrators. 
count; and the Defendants, by Anſwer, charge themſelves jointly, 
and diſcharge themſolves jointly; and inter alia charge themſelves 
with two Notes for 200 J. Eaſt- India Stock, and afterwards, pending 
the Suit, fold the ſaid Eaſ-India Stock, and joined in the Transfer 

| of it; but whether any Acquittance were given for the Purchaſe- 
Money did not appear: Cox, one of the Executors, becomes inſol- 

vent; and if Pitt, the other, ſhould be charged with the whole 

Purchaſe-Money, or only a Moiety, was the Queſtion. Pitt, on 
Examination after the Hearing, having ſworn he was perſuaded by 
Cox to join in the Sale, but received only a Moiety of the Money; 
and it was decreed by the Maſter of the Rolls, and affirmed by my 
Lord Keeper, that he ſhould be charged with the Whole, notwith- 
ſtanding the Caſes of Heaton and Marriott, and Fellows and Owen; 
for they were Truſtees of a Real Eſtate, where there was a Neceſſity 
for both to join; but theſe were Executors, where no ſuch Neceſ- 
ſity was; for one Executor might have ſold without the other; be- 
ſides, this was done pendente lite, and no Application made to this 
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£ 2 it peu. Hold Het, A b . (E) Of Adminiſtration, to whom to be grant- 
1 i, bee 77:2 ed, Who are intitled to a Diſtribution, and 
Mae Loco 4nd yn in What Proportion ; and here of bzinging 


ene of hier Chelarrere x 11 q into Hotchpot. 
HH v51 2 22 LA lod Hott 107 County 
FA rent 434 HACA prot 1. F an Inteſtate dies before the Year 1670. yet Adminiſtration 


$\ 


|. Ac att & meet. {a) By the being granted after the Making of the (a) Statute, his Per- 
1 RE al Eo loot yy rh rg "" ſonal Eſtate is liable to a Diſtribution, Mich. 1709. Brice and 


| K | All Ordina- J/hiteing, 2 Vern. 642. | 
! Gat: 22 Lo cee ol ries and Ec- 85 F : | | 

* fo / , leſiaſtical Judges, upon granting Adminiſtration, muſt take Bond of the Adminiſtrator, with two or more 
TITTY Of Foc or _Sureties, with Condition, that the Adminiſtrator ſhall make a true and perfe& Inventory of all the Goods 


7 and Chattels of the Deceaſed, and exhibit it into the Regiſtry of the Ordinary's Court by ſuch a Day, and 
het Sw 4 ,. eee e, to adminiſter according to Law, and to make a true and juſt Account thereof, and to make Dilribution as 
AA 9 . PG i followeth, wiz. one Third to the Wife of the Inteſtate, the Reſidue amongſt his Children, and ſuch as legally 
repreſent them, if any are dead, other than ſuch Children who ſhall have any Eſtate by Settlement of the 
DO IP — Inteſtate in his Life-time, equal to the other Shares; but thoſe Children who have been advanced by Settle- 
4 7 ments or Portions by the Inteſtate, not equal to the other Shares, ſhall have ſo much of the Surplus as will 
make all equal; and the Heir at Law ſhall have an equal Share in the Diſtribution with the other Children, 
without any Conſideration of what he had by Deſcent or otherwiſe, from the Inteſtate. If there are no 
Children, nor legal Repreſentatives of them, in ſuch Caſe, one Moiety ſhall be allotted to the Wife, the Re- 
| ſidue equally to the next of Kin of the Inteſtate, in an equal Degree, and thoſe who legally repreſent them ; 
S there ſhall be no Repreſentation amongſt Collaterals, after Brothers and Siſters Children ; and if there-is no 
Wife, then all ſhall be diſtributed amongſt the Children; and if no Child, then to the next of Kin to the In- 
teſtate, in an equal Degree, and their Repreſentatives ; no Diſtribution ſhall be made till a Year after the In- 
teſtate's Death; and every one to whom any Share ſhall be allotted, ſhall give Bond, with Sureties in the 
Spiritual Court, that if Debts ſhould afterwards appear, to refund his ratable Part thereof, and of the Charges 
of the Adminiſtration. By the 29 Car. 2. cap. 3. the above Act ſhall not extend to the Eſtates of Feme 
Coverts that die inteſtate, but that their Huſbands ſhall have Adminiſtration of their Perſonal Eſtates, as 
before the Making of the Act; and the Huſbands are not compellable to make Diſtribution of their Perſonal 


1 —— — — 9 


fai Shook Court; and there is nothing to diſcharge Pitt, but bis own Ex- 


. H « Eſtates. By the 1 Jac. 2. cap. 17. No Admimiltrator hall Be cited to render an Account of the Perſonal 


Fate of the Inteſtate, otherwiſe than by Inventory, unleſs it be at the Inſtance of ſome Perſon, in Behalf 
of a Minor, or of one having a Demand out of ſuch Perſonal Eſtate, as Creditbr, or next of Kin. If after 
the Death of the Father, any of his Children ſhall die inteſtate, without Wife or Children, in the Life of the 
Mother, every Brother and Siſter, and the Repreſentatives of them, ſhall have an equal Share with the 
Mother; ſuch Part of any Inteſtate's Eſtate within the City of Loader or Province of York, as any Admini- 
ſtrator hath by Virtue only of being Adminiſtrator, ſhall be ſubje& to Diſtribution, as in other Caſes ; and the 


Cuſtom obſerved therein ſhall not be ſubj ect to extend to it. 
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2. Tr Adminiſtration i is granted to 15 000. and one dies, yet the Ad vii the © Caſe” WAL 211 EL I | 


miniſtration does not ceaſe, for it is not like a Letter of Attorney to ray F 4c He en., 
two, where by the Death of one, the Authorityfceafes ; but is rathet by Taber C. H. Aud, £224, 
an Office ; and Adminiſtrators, art enabled to bring Achions in their 1 4 
own "Names, come in the Place of Executors, and therefore the Of- C f, 3 5 . 4 f | 
hce ſurvives. Micb. 170g. Means and Buckldnd, 2 Vern. 514. per 30 1 Kaul? E n, 
Ma Keeper, 4 e, ce » Lie looptur go K 
If a Man makes his Will, and his' Son R but makes 1 


no > Repoſt of the Surplus of the. Perſonal Eſtate ; the . dies * | 1 


ithout proving, of: the Will; the Teſtator is dead Inteſtate as to 3" One uy 

the Surplus, and the ſame ſhall be Giſtributed, RI the next of 3 e 
Kin of the Teſtatory, 2 Vern. 634. . 2, >» __ 
4. On the Sanne for the better ſettliog of Inteſtates Eſtates; ; the «x es,” hh | 
Queſtion was on that Clauſe, of the Statute; that there ſhould be no . >, - 


Repreſentations among Collaterals beyond Brothers and Siſters Chil- | A 
dren, whether to be intended of . and Siſters to the Inteſtate; | 2 5 
or Whether, when Diſtribution falls out amongſt Brothers and Siſters, © «3 
though remote Relations to the Inteſtate, Repreſentation ſhall be N 
e and the Court. held, that the N ſhould be axed 85 3 — 72 | 
only between the Brothers and Siſters to the Inteſtate. Jin. 1691. N Kur. Dee, Dole | 

Maw and Harding. 2 Vern. 233. S. P. reſolved on a Motion for . 70 He 22 1 
Prohibition in B. N. Pett's Caſe, (a) 1 Salk. 2 50. * ide 2 Vern. 168. (a) 1 Wi a. Chor ole — . 


S. F. but no Reſolution. (% F̃. 0 2 „ Alete PP 
che Caſe of Bowers and Lille, I Wi x. ey. 594. where Lord Parker declares the LEW, to be ſettled by : 


Pett's Caſe. © . EL Ru _ | 


If one dies Inteſtate, leaving a 3 and Uncles and n, in Chin Fe: Cats 2:2) 


Aunts, the (c) Grandmother is intitled to the Perſonal Eſtate, in 7&7 SZ 
Excluſion of the Uncles and Aunts. Vin. #719: i yogroof and ( G 225 _— Frogs 
Winkworth, held clearly per Curiam. .. cles Se. _ co Hartnett? | 
6. If there be Grandfather, Father and Son, And the Father dies Sa Pres of fix Hor E Solo 
Inteſtate, the Son ſhall have the Adminiſtration, and. not the Grand- He 1469 <: PP” 44 A Y 


1 

! 
„ [ | 

4 . 


EO N — w RN, 


father. Vide 2 Vern. 125. 7 
. A. had three Brothers, one py: leaving > Children, an- Pr. in e, Kees, 
6 


W Two, and the third Five; then A died Inteſtate ; and it was 45 GR © nee be 
reſolved, that Diſtribution ſhould be per Capita, and not per Stirpes, Doc _—_— . 
and that all the Children ſhould have equal, becauſe none take by ; ood. Pg * Lo . — . 


Way of Repreſentation, but all as next of Kin in equal Degree. ..,.- 3 22 


8. A Man died Inteſtate, leaving a Brother. of: the whole Blood, 
and Siſter of the half Blood; and it was held that the Siſter of the⸗ 47 2 5. 3 
half Blood ſhould come in hs an equal Share with the Brother of - Hort L184 Ay ky 


Mich, 1695. Walſh and Walſh, reſolved in Canc', CO; FA abt xa | | 1 | 


the whole Blood. Smith add Tracy, 1 Mod. 209. 1 Vent. 316. 2.4599 ge 2. £ | i 
2 Lev, 173. I Vern. 437. 2 Fern. 124. S. P. Crooke and Watrc e, . 24% go | 


(d). Reſolved, and affirmed in the Houſe of Lords on great Debate, % 8 From. 


cle "1 
Show. P. C. 108. 2 Vent. 8. C. 3 eee 
0W, 10 2 Fen. 317. Fay the Court Aurel” 


were .of Opinion, according to the late Reſolutions, 2 the half Blood was in equali gradu, and ought to {2 | 


have a whole Share. 


The Plaintiff's Father, on the Marriage of the Daughter of B. | 


covenanted, in Caſe of a ſecond Marriage, to pay the firſt Son by / = Hole ee Geek 4 . i | 


the firſt Wife 500 J. there was a Son and ſeveral other Children of 
the firſt Marriage ; the Father dicd Inteſtate ; and it was held, that 


the Heir muſt bring the 500 J. into Hotchpot, although in Nature | 1 


Phiney, 2 Vern. 638, 639. 8 Log ——— 


5. & C e gem, es eee, 


Marriage, G Pas e . Sort & 570011 . 


10. Mr. Freeman (late 8 of Treland) in the Year 16 3. 2 Will. Rep. | 
on his Marriage, entred into Articles, in Conſideration of the N10 +5 f 
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Uſe of himſelf for Life. Remainder to his intended Wife for Life, 
Remainder to the firſt and other Sons of the Marriage ſucceſſively 
in Tail Male Remainder to Truſtees for 1000 Years, in Truſt to 
raiſe Portions for Daughters, in Caſe there were no Sons; that is to 
fay, if but one ſuch Daughter, the Sum of 5000 J. and if "Two, ot 
©, BEE 903.8 more, then the Sum of 6000 J. equally between them, to be paid 
. fuel, and payable at her and their reſpective Age or Ages of eighteen 
5 , e 4. a a Days of Marriage, which ſhould firſt happen; and 807. per 
"a "4 > Ann. Maintenance in the mean Time, to each Daughter, with Re- 
Same [port 2 mainder to his own right Heirs, and gave a Bond of 10000 J. Penal- 
a ce, ade, (cwinrg (115 ty, for Performance of Covenantsz the Marriage takes Effect, and 
z 1139448444 Zhert a 57 they had Iſſue one Daughter only, and no Son; 775 the Wife dies, 
4. - and afterwards Mr. Freeman married a ſecond Wife; and on that 
1 " Marriage made a Settlement of this Eſtate amongſt others; but the 
* e 79 eee ſecond Wife, or her Truſtees, had no Notice of the Articles made 
wh the 1:91:16 Fl, on the firſt Marriage. Afterwards Mr. Freeman died inteſtate, 
A l, aloe lee, leaving a Son and a Daughter by his ſecond Wife, and left a Perſonal 
Eſtate to the Amount of 200001. and upwards, at the Time of his 
Death, which was in 1710; the Daughter by his firſt Wife, at that 
Time, was about twelve Years of Age, and ſome Time ſince inter- 
marrying with the Plaintiff, they brought their Bill to have an Ac- 
count of the Perſonal Eſtate of Mr. Freeman, and their diſtributory 


Surneh Hot. 7 Sar thereof; and the only Queſtion was, whether this 5000 J. 


. ſhould not be looked upon to be ſo far an Advancement of the 
42 ne 5 lee the Wife, that if (ſhe would have any farther Share of 
a ; — | 


"PAS er Father's Perſonal Eſtate, they muſt bring this 5000/. into Hotch- 
SL be hore pot, upon the ſeveral Clauſes and Intent of the Statute 22 & 23 
> | Car. 2. for the Diſtribution of Inteſtates Eſtates. 85 
For the Plaintiffs it was argued, that they were intitled to a 
diſtributory Share of the Perſonal Eſtate left by the Father at the 
Time of his Death, without Regard to this 5000 J. which was no 
Advancement, either within the Words or Meaning of the Act of 
Parliament, which intended only an Advancement of Children after 
they come in eſſe, and when they were about being married or diſ- 
ſed of in the World; but this, if any, was an Advancement long 
before the Plaintiff was born, and when it was wholly unknown 
and uncertain, whether there ever would be ſuch a Daughter, 

That it was likewiſe contingent and uncertain, after ſhe was born, 
whether ſhe would ever be intitled to this Fortune, or not; for if ſhe 
had died before eighteen, or Marriage, it would have ſunk into the 
Inheritance, for the Benefit of the Heir at Law; according to the 
Caſe of Pawlett and Pawlett, 2 Vent, And ſhe was but twelve 
Years of Age at the Time of her Father's Death, and therefore 
might have died before ſhe was intitled to this 5000 J. 

That her diſtributive Share of her Father's Perſonal Eſtate veſted 
in her immediately on her Father's Death, or not at all, and then it 
could not be deveſted out of her, by the Accident of her attaining 
eighteen, or being married, whereby this 5000 /. became due. 

That this 5000 J. was a Debt upon the Father's Eſtate, which ſhe 
was intitled to as a Creditor or Purchaſer, in Conſideration of her 
Mother's Marriage and Portion; for which was cited the Caſe of 
Feaſt and Feaſt, 3 April 1726, where, on a Marriage-Treaty, Sir 
Felix Feaſt covenanted to leave his Wife 2000 l. at his Death, 2000/7. 
to his eldeſt Son, and 1000 J. a-piece to his younger Children, and 
afterwards, being a Freeman of London, died, leaving ſeveral 
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younger Children; and it was held in that Caſe, that the 1000 L. | 


a- piece to the younger Children being due only by Covenant, was 
a Debt on the Perſonal Eſtate ; and not being to be paid till after 
the Father's Death, was no Proviſion or Advancement, either 
within the Statute of Diſtributions, or the Cuſtom. of London, to 
bar them of their cuſtomary or diſtributory Shares of their Father's 
I 1g Eſtate, which were greatly advanced at the Time of his 
atn, | 
To ſhew that this. was not an Advancement within the Statute, 
were conſidered the ſeveral Clauſes of the Act; and it was urged, 
1/7, That the Statute mentions only two Caſes wherein there is 
to be any bringing into Hotchpot : 1f, Where the Child had been 
advanced by the Father with any Eſtate, 2d/y, Where he had been 
advanced with any Portion ; as to the firſt, the Plaintiff cannot be 
ſaid to have any Eſtate by theſe Articles, for the Word Eftate in the 
Statute means Lands in Oppoſition to Portion; and in the latter 
Part of it, tis mentioned Lands by Settlement expreſly ; but in the 


preſent Caſe the Plaintiff cannot be ſaid to have any Proviſion: of 


Lands, the Settlement of the Lands being only in the Nature of a 
Mortgage, for her Portion. 2dly, That this Portion is not within 
the Statute, as an Advancement by the Inteſtate in his Life-time,, be- 
ing neither payable nor demandable till after his Death ; and there- 
fore in the Caſe of Rowland and Shepherd, .where the Father agreed 
to give in Marriage with his Daughter the Sum of 7000 J. to be 


paid by Inſtalments of 10001. a Year, and the Father had paid 6000/. 


of this Portion, but died before the laſt 1000 /. became due; and on 
a Bill brought for a Diſtribution of his Perſonal Eſtate, it was de- 
creed by Lord Macclesfield, and affirmed by your Lordſhip, that 
this 6000 /. paid, was not Part of the Advancement to be brought 
into Hotchpot, but that the remaining 1000 J. was a Debt to be paid 
out of the Perſonal Eſtate. 2 55 1 
2dly, That the Statute muſt operate, either at the Time of the 
Father's Death, or within a Year after at furtheſt ; but in this Caſe 
the Plaintiff was not intitled to her 5000 J. either in her Father's 
Life-time, or within a Year after ; and is the Diſtribution to wait till 
it be ſeen, whether ſhe would attain eighteen, or be married? 
Suppoſe there had been a Son at the Time of the Father's Death; 
who had after died without Iflue, would this Portion have been an 
Advancement in the mean Time, ſo as to debar her of her diſtri- 
butory Share? for being contingent at firſt, ſuch Value cannot be ſet 
on it in Equity, as Gameſters do on Chances ; and if Part is to be 
laid up till the Contingency happens, it is no Advancement in the 
mean Time ; nor is there any Inſtance, that one diſtributory Share 
ſhould be laid up to make a Heap. 8 | 
34ly, This 50001. was not a voluntary Proviſion moving from 
the Father, but the Plaintiff was a Purchaſer thereof, in Confidera- 
tion of her Mother's Portion ; and ſuppoſe a Child had Money of 
his own, and agreed with his Father, in Conſideration thereof, to 
have a Portion from his Father, after his Death; or if a collateral 


Relation had purchaſed ſuch a Portion from the Father for. his 


Child, certainly this would not be an Advancement ; and the Intent 
of the Statute was to make them all equal out of the Father's Per- 
ſonal Eſtate, not out of what was purchaſed for them by others, or 
by the Mother, as in this Caſe: | 


And 
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And it was likewiſe argued, that this was not a Debt originally 
payable out of the Perſonal Eſtate, but that it was originally payable 
out of Lands, notwithſtanding the 10000 J. Bond for performing of 
Covenants ; and though the Defendants, who claim under the Set- 
tlement made on their Mother's Marriage, ſhall not be affected as to 
the Lands thereby ſettled, for Want of Notice ; yet as to the Lands 
not comprized therein, they ſhall be liable in the firſt place ; and if 
they are not ſufficient, the Perſonal Eſtate muſt be applied in Aid 
to make it up, by Reaſon of the Bond. 

Beſides, no Caſe can be produced where a Portion ſettled by Mar- 
riage-Articles had been brought into Hotchpot as an Advancement 
by the Father; and yet it muſt often have happened, that Fathers 
who have made ſuch Settlements have died Inteſtate, and is there- 
fore of great Conſequence. 

On the other Side it was argued for the Defendants, that in the 
firſt place no Settlement being made purſuant to the Articles, and the 
Bond for Performance thereof, the Land will in no Sort be ſubject 
thereto, but in Aid of the Perforat Eſtate, if that- were deficient ; 
and that too by the Aſſiſtance of a Court of Equity on the Agree- 
ment; for between the Heir and Executor, the Perſonal Eſtate ſhall 
be applied in the firſt place to diſcharge Incumbrances, even on the 
Real Eſtate, and would have been ſo in this Caſe, where it reſted 
barely in Covenant, and on the Bond. 

That the 5000 J. thus provided for by the Settlement, was an 
Advancement within the Meaning of the Statute, which appears 
throughout to intend and preſerve an Equality between the Chil- 
dren; and if any Fineſſe of Reaſoning were to be made Uſe of in 
the Conſtruction thereof, it ought rather to be in Support of that 
Intent. 

That the ſubject Matter of the Statute was chiefly Perſonal 
Eſtate, and yet there is no Reaſon to exclude a Proviſion by a Real 
Eſtate ; and therefore where the Statute ſays, other than ſuch Child 
who ſhall have an Eſtate by Settlement, why ſhould not that be 
extended both to Real and Perſonal Eſtate ? it is true, the Statute is 
not perfectly correct, according to the Rules of Grammar; and 
therefore, where Portion is mentioned in the firſt Part, it is omitted 
in the Second ; and what is called Eſtate in the firſt Part, is called 


Land in the Second. 
That if theſe Lands are in Equity to be conſidered as a Settle- 


ment of Lands, then it is an Advancement according to the Act; if 


they are not to be conſidered as a Settlement of Lands, then it is 
an Advancement by a Portion; and as to the Objection, that this 
was not a voluntary Proviſion of the Father, but aroſe from the 
Contract of the Parties; it was anſwered that the Statute makes no 
ſuch Diſtinction, and therefore neither ought this Court to make it; 
for the Act only intended an Equality between the Children, whe- 
ther the Proviſion was voluntary, or by Purchaſe ; and a Child pro- 
vided for either one Way or other, is provided for ; and it is not like 
the Caſes put, where a Child, either with his own or a Relation's 
Money, purchaſes an Eſtate, or a Sum of Money from the Father ; 

for this certainly is no Proviſion by the Father, but a direct Sale, as 
much as it would have been to any Stranger ; and in the Caſe of 


Newland and Shepherd, the Queſtion was not, whether the 6000 /. 
paid, 
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aid ſhould not be brought into Hotchpot, if ſhe, had defired to be. 
pu into a further Share; but whether the 6000 /, being, more than 
her Share. for the Whole, ſhe ſhould, beſides, have the other 1000/, 
and it was decreed that the ſhould ; beſides, there is no Pretence to 
ſay, that the Cuſtom of London is to govern an Act of Parliament. 

That this Portion, though not | payable till after the Father's 
Death, was, , nevertheleſs, a Proviſion for her by him, in his Life- 
time, as the Act ſpeaks ; as the principal Part of it, viz. the-Secu- 
rity, was executed by him in his Lite-time ; and as he was not at 
Liberty to controul it; and ſuppoſe he had given ſuch a Portion at 
his Death, would not this be a good Proviſion within, the Statute ; 
and here the Portion, is. payable as L as poſſibly it can be wanted, 
vir. at eighteen, or Marriage, and a Maintenance of 80 J. per An- 
num in the mean Time; and though it is true, that a Portion out of 
Lands ſinks in the Inheritance, if the Party dies before it becomes 
payable which, if it were of a Perſonal Eſtate it would not; that 
is not material, Aince the Statute. makes; no Diſtinction, whether che 
Portion is payable out of the Real or Perſonal Eſtate. 

That if a Bill had been brought immediately aſter the Father” s 
Death for a Diftribution, there could be no Inconvenience i in ſet- 
ting a-part a Sum to anſwer the Contingency; When it ſhould hap- 
pen, no more than in the Caſe of Debts, which is every Day done; 
and there are ſome whoſe Eſtates are not got in till ſeveral Vears 
after their Deaths; and a Diſtribution may very properly be made 
thereof from Time to Time, as they come in; neither is the Diſtri- 
bution wholly to wait till they are got in; and in the Caſes of Fin- 
ney and Finney, and Lonoy and Hutchinſon, it was decreed, that 
the Heir at Law ſhould bring into Hotchpot whatever Share he re- 
ceived out of the Perſonal Eſtate, if he would have any more; and 
in the Caſe of Kelway and Kelway, on the Statute 21 Fac. 1. it 
was held, that where a Man dies, leaving a Wife, and no Children, 
that the Wife being intitled to one Moiety of his Perſonal Eſtate, 
the other Moiety ſhall be diſtributed equally between his Mother 
and Brothers and Siſters ; and yet the Caſe of leaving a_Wife is nat 
mentioned in that Statute. 

The Court were all clear of Opinion, that this was an Advance- 
ment by the Father in his Life-time within the Meaning of the 
Statute, though contingent and future, ſo that ſhe could not have 
that and her diſtributory Share likewiſe ; and the Maſter of the Rolls 
ſaid, that the Civil Law made no Difference between a Real and 
Perſonal Eftate, but only moveable and immoveable ; and the Words 
of the Act, Which ſpeak of a Proviſion made by the Father in his 
Life-time, are very proper to diſtinguiſh between that and a Pro- 
viſion made by his Will; and cited the Writ De rationabili parte 
bonorum, and Swinb. 200. to prove that a future Proviſion will ex- 
clude the Heir or any other of the Children; and cited Pawlett and 
Pawlett, 2 Vent. 1 Vern. 321. and the Chief Juſtice ſaid, ſuppoſe 
the Father had left but 2000 J. Perſonal Eſtate, it would be ex- 
treamly hard, that the eldeſt Daughter ſhould have ber 5000 J. and 
a Share of the 2000 J. too. 

And per Lord Chancellor, the Caſe of Fraf and Feaſt is not to 
be cited in this Caſe, that being a Cauſe by Conſent, and the 


Queſtion very little conſidered ; and he ſaid, he thought any Settle- 
+ ment 
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ment in or out of Lands, either by Annuity, Rent or Portion 
would be a Proviſion within the Statute ; and that ſuch Proviſion 

might be valued and brought into the Collatio Bonorum, if they 
think it worth their While; chat the 5000/, whether called contin- 
gent, or not, is an Intereſt, and ſuch a one as would happen within 
a reaſonable Time, viz. fix ot ſeven Years after the Fat * 8 Death, 
and there was then no Son; and it was ſuch an Intereſt as Was 
valuable. 

That the Diſtribution muſt be made as the Eſtate ſtands at the 
Father's Death, and the Parties are to give Bond to refund, if Debts 
afterwards appear; and future Debts due to the Inteſtate muſt be 
_ diftributed as they can be got in; that here the Contingency has 
happened, and ſhe is now at Liberty to ſay, whether ſhe will ſtick 
to that Proviſion, or bring into the Computation of Collatio bono- 
rum, in order to have an equal Share with the Reſt. But as to the 
801. per Annuni Maintenance, that is not to be brought in; being 
only for the Education and Maintenance of the Daughter, ' which 
the Parents were beſt Judges of; and accotdingly the Decree was 
pronounced. Micb. 1727. Edwards and Freeman, per Lord Chan- 
cellot affiſted with Raymond Chief Juſtice, the Maſter of the Rolls, 
and Price and Forteſcue Juſtices, - © 
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(a) eribat Eſtate 02. Jutetek mir be bitred 01 ransferrid 
by Fine oz Recovery. 9 — 


(B) What Chatges and Incumbzances o on Lands are barred 
and deſtroyed by Fine and Recovery. 


(C) What Charges and Incumbzances ate tnade good by 
Fine and Recover. 


00 here Equity will ſupply a Defett in a Fine 02 Re: 
cobery. 


(E) Fines and Recoveries, in what. Caſes vacated d 02 et aſide 
in Equity. 


(4) what Eſtate oz Intereſt may be barred 
- . bz transferred by Fine 02 mote. 


F Ceſtui que 22 in Tail 1 a Fine, or ſuffers a Reco- 
very, ſuch Fine and Recovery ſhall have the ſame Operation, 
das if it were an Eſtate at Law, eſpecially if it be on a Con- 

ſideration paid. Paſch. 16 Car. 2. Goodrich and Brown (a 

1 Chan. Cu. 49. I Chan. Ca. 213. S. C. cited, and faid to be th 


4 . 
E creed that a 


2 Frerm. 
8. C. de- 


firſt Precedent of the Kind. 1 Chan. Ca. 68. 8. P. where it is ſaid Fine and Re- 


to be Bridgman's Opinion, that it ſhould not Bar; but it is now Ch, * 
well ſettled; for, | 75% ould 


operate as 


ſtrongly as an Eſtate at . and to the fame Purpoſe, if it were on any Conſiderations ſays Judge Wind- 


ham doubted ; for otherwiſe he ſaid this Court, would not 1 Relief. 


2. If A. conveys his Eſtate to Traflees, in \ Truſt that they ſhall 
convey to ſuch Perſons and for ſach Eſtates, as he ſhall b; Will 
direct; and then by Will directs, that the Truſtees ſhall convey to 
B. his Son in Tail Male, Remainder to C. in Tail Male, Remain- 
der to the right Heirs of the Teſtator, and B. being in Poſſeſſion, 


Luffern a Recovery without the T ruſtees ; this ſhall thr the Eſtate- 


Tail 


Fines and Recoveries. 

Tail in Equity, for a Truſt is a Creature of Chancery, and to be 
governed by the Rules of Equity, and not by the Niceties of the 
Law. Mich. 1688. Sir Francis North and Way, 1 Vern. 13. 2 Chan. 
Ca. 78. S. C. a Truſt-Eſtate in Tail is not within the Statute de 
donis, and therefore may be barred by Fine or Recovery. 2 Vent. 
350. 2 Chan, Ca. 71. S. P. 2 Vern. 132. S. P. 1 Fern. 440. S. P. 
decreed, Waſhborn and Downes, 1686. where it is ſaid, that it was 
not doubted ſince Lord Bridgman's Time, but that a Fine and Re- 
covery will bar as at Law. | 

4. If A. be Ceſtui que Truft for Life, Remainder in Truſt for B. 
in Tail, Remainder in Fee to C. B. cannot, by ſuffering a Reco- 
very, bar the Remainder, if there be no good Tenant to the Pre- 
cipe. 2 Chan. Ca. 64. Lord North C. J. and Champerncon ; per 
Lord Chancellor. 1 Fern. 13. S. C. but S. P. does not appear. 

4. If Ceſtui que Truſt in Tail with Remainder over, levies a Fine, 
and dies without Iſſue, and five Years paſs, and Non- claim; per 
Lord Keeper, this ſhall bar the Remainder; Baſket and Peirce, 
1 Vern. 226. but if there be an Entry or Claim, Quære whether 
the Remainder is barred. Vide 2 Chan. Ca. 64. And vide how Truſt 
Eftates are barred or conveyed, and what ſhall be a Breach of Truſt 
en the Truſtees, Title Truſt... © | 

5. If the Truſtee ſells the Land to a Stranger, that has no Notice 
of the Truſt, and a Fine with Proclamations. and five Years: paſs ; 
and afterwards the Truſtee, for valuable Conſideration really paid, 

urchaſes theſe Lands again from the Vendee ; per Lord Chancellor 
and Chief Juſtice North, the Truſtee ſhall ſtand ſeiſed as at firſt, as 
if there had not been any Fine levied. Mich. 34 Car. 2. 1 Vern. 
60. Bovey and Smith. 1 Chan. Ca. 124. S. C. 

6. A. ſeiſed in Fee, in Truſt for B. for full Conſideration con- 
veys to C. the Purchaſer, having Notice of the Truſt, and afterwards 
C. to ſtrengthen his own Eſtate, levies a Fine; B. the Ceſtui que 
Truſt, in that Caſe, ſhall not be bound to enter within the fifth 
Year. A Caſe put by my Lord Chancellor, and agreed to by the 
Counſel ; for C. having purchaſed with Notice, notwithſtanding any 
Conſideration paid by him, is but a Truſtee for B. and fo the Eſtate 
not being diſplaced, the Fine cannot Bar, 1 Vern. 149. 


— _— 


1 


(Z) What Charges and Intumbꝛances on 
Lands are barred and deſtroyed. by Fine 
and Recovery, 2 


5 I. IF T. S. ſeiſed in Fee, deviſes to his Children and others, ſeve- 
I. ral Sums of Money, to be paid at diſtinct Times, by 50 J. per 
Annum, out of Lands; and one Payment of 50 J. incurs due, and 

then the Lands are aliened by Fine, and five Vears and Non- claim 

paſs, the Deviſees are barred by the Fine of theſe Sums, which 

grew due after the Levying of it, but not of the 50 J. which became 

due before; for a Truſt is barred by a Fine. Wakelin and Warner, 

Hail. 31 Car, 2. 2 Chun. Ca. 247. Quere of this Caſe, for, 


2. If 


— 
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2. It F. S. deviſes Lands to B. in Tail, Remainder to C. in Tail, 
ſubject to the Payment of Legacies; and C. levies a Fine, and five 
Years and Non-claim paſs, and C. grants a Rent-charge to A. and 
mortgages to B. yet the Legacies are not barred by the Fine, and 
Non-claim ; for C. having no Title but under the Will, the Pur- 
chaſers muſt be preſumed to have Notice of the Legacies, and the 
Contents thereof. Trin. 1710. The Drapers Company and Yardley, 
2 Vern. 662. | 5 

3. To a Bill to redeem a Mortgage, the Defendant pleaded a 
Fine with Proclamations of Non- claim for five Years ; but the Plea 
was over-ruled, the Mortgagee having a Right to retain the Land, 
till his Money was paid ; and this was a new Way of foreclofing a 
Man of his Equity of Redemption. Hil. 1682. Welden and The 
Duke of York, 1 Vern. 132. but vide 2 Vern. 189. where it is held, 
that a Fine and Non-claim ſhall be a Bar to an Equity of Redemp- 
tion; and there ſaid, that it had been ſo ruled by my Lord Chief 
Juſtice Hale, in Sir Nicholas Stourton's Cale. 

4. A Fine and Non-claim is a good Bar to a Bill of Review, per 
Lord Commiſſioner Hutchins. Mich. 1690. Lingard and Griffin, 
2 Vern. 189, 190. L. 


(C) What Charges and Incumbꝛances are 
made good by Fine and Recovery, 


1. TIF Tenant in Tail confeſſes a Judgment, or mortgages the 2 5% 
Lands, and afterwards ſuffers a Recovery to a collateral Pur- 


poſe, that Recovery ſhall enure to make good all his precedent Acts 
and Incumbrances. 1 Chan. Ca. 120. But if a Fine is levied for a 
particular Purpoſe, purſuant to a Decree, Equity will not permit 
any other Uſe to be made of that Fine. 1 Chan. Ca. 49. 

2. A. deviſed to B. the Father for Life, Remainder to C. his 
Son an Infant in Fee, and deviſed 400 J. to the Son to be paid at 
Twenty-one, and made the Father Executor, and left 2000 J. Per- 
ſonal Aſſets; and B. having ſpent the Perſonal Aſſets, mortgaged 
the Lands to J. S. and made Afﬀidavit, that they were free from 
Incumbrances, and that he was ſeiſed in Fee, and levied a Fine for 
corroborating the Mortgage, and alſo declared the Uſe thereof to 
him and his Heirs; the Son having entred for a Forfeiture, the 
Mortgagee brought his Bill to be relieved ; and the Court decreed, 
' that the Mortgagee, notwithſtanding the Forfeiture, ſhould hold and 
enjoy the Lands againſt the Son, during the Life of the Father: 
Hil. 1699. Willis and Finex, 
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(D) Where Equity Will ſupply a Defect in 
a Fine. 


1. IF Ceſtui que Truſt in Tail, being in Poſſeſſion under the Truſtee, 

who had the Freehold in him,, ſuffers a Recovery, in which 
he himſelf is Tenant, and ſo no good Tenant to the Præcipe; yet 
this ſhall bar the Remainder in Fee of the Truſt. 2 Chan. Ca. 63. 
But it ſeems, that if Tenant in Tail covenants to levy a Fine, and 
he dies before it is executed, though the Fine has proceeded to a 
Caption, yet Equity will not make it good, although for valuable 
Conſideration, Vide 2 Fern. 5. 

2. A. has two Sons, B. and C. A. on the Marriage of B, cove- 
nants, before the End of Eafter Term then following, to levy a Fine 
to the Uſe of B. and the Heirs of his Body, Remainder to the Uſe 
of C. and the Heirs of his Body, Remainder to A. in Tail, Remain- 
der to him in Fee; the Fine was levied as of Eaſter Term, but the 
Marriage being put off till after Eaſter Term, the Deed was not 
dated till after neither; ſo the Fine was levied before the Date of 


the Deed, and by Conſequence the Deed was no Declaration of the 


Uſes of that Fine; the Father died, and then B. died, leaving Iſſue 
W. and W. having borrowed ſome Money of J. S. mortgages the 
Lands to him, and dies without Iſſue. C. claiming under the Set- 
tlement, brings his Bill to have it eſtabliſhed, and that the Defect 
before-mentioned may be ſupplied ; but in Regard the Conſideration 
of B.'s Marriage did not extend to him, the Court refuſed him any 
Relief. Mich. 1703. Staplebill and Bully. | 


(E) Fines and Recoveries, in what Caſes 
vacated oz let alide in Equity, 


"8 A Having prevailed, by the Means of an Attorney, with a Wo- 
* man to levy a Fine of ſome Houſes, and to execute a Deed, 
leading the Uſes thereof to him and his Heirs; and it being proved 
that ſhe, at the Time of levying the Fine, declared, that ſhe muſt 
make Uſe of ſome Friend's Name in Truſt; and afterwards by Will 
declaring, that ſhe only levied ſuch Fine in Truſt, the better to 
diſpoſe of her Eſtate; and having deviſed it to J. S. ſubje& to the 
Payment of her Debts, the Court decreed not only the Eſtate liable 
to the Debts, but alſo a Conveyance to J. S. the Deviſee. Mich. 
1693. Woodhouſe and Brayfield, 2 Vern. 307. | 

2. If Lands are deviſed to Truſtees, till Debts paid, and then to 
an Infant and his Heirs, and J. S. a Stranger enters on the Lands, 
and levies a Fine, and five Years and Non-claim paſs; and the In- 
fant when of Age brings an Ejectment, but is barred, becauſe the 
Truſtees ought to have entred; yet Equity will relieve, and not 
ſuffer an Infant to be barred by the Laches of his Truſtees, nor to 
be barred of a Truſt Eſtate, during his Infancy ; and the Infant in 
this Caſe ſhall recover the mean Profits. Mich. 1699. Allen and 

Sayer, 2 Vern. 368. 
* 3. A. having inveigled his Wite to levy a Fine of her Land to 
him, when ſhe lay upon her Death-bed, pretending, as was ſuggeſted, 
| he 
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he was to have it only for his Life; and a Dedimus was ſent into 
the Country to take the Fine, and the Caption was taken about 
100 Miles from London, the very Day ſhe died; and becauſe the 
Fine would not have ſtood, the Party being dead before the King's 
Silver was paid, the Writ of Covenant was raſed in the Teſte, and 
made to bear Date ten Days backwards ; and all other Parts of the 
Fine were raſed likewiſe, and made to correſpond with it; and the 
King's Silver was paid, and fo all appeared on the Record to have 
been done before the Death of the Woman. On a Bill brought to 
have the Fine ſet aſide, or to have a Reconveyance, it was held by 
the Court, that though Chancery has a Power to relieve, as much 
- againſt a Fine obtained by Fraud or Practice, as any other Kind of 
Conveyance ; yet that ſuch Relief was not by decreeing a Vacate of 
the Fine, but by ordering a Reconveyance; but that for any Error 
in the Fine, or Irregularity, or ill Practice in the Commiſſioners, it 
was a Matter properly cogniſable in that Court where the Fine was | 
levied, and for which that Court may (a) vacate the Fine; and (0 —_ 
there being no Proof of Fraud or Practice in this Caſe, the Bill was Wife being 
diſmiſſed. Hil. 1700. St. John and Turner. but ſixteen 


7 * Vears old, le- 
vied a Fine, and they being brenght into the Court of Common Pleas by Complaint of the Remainder- Man, 
a Vacate was entered of the Fiffe, 'quoad the Woman, and an Information ordered to be exhibited againſt the 
Commiſſioners. Hutchinſon's Caſe, 3 Lev. 36. wide 2 Vent. 30. where a Wife being an Infant levied a Fine, 
and ſhe being dead, it could not be ſet aſide; but the Court held, that they might fine the Commiſſioners, 
being in the Nature of Attornies, and liable to the Cenſure of the Court; but the Wife being Twenty, and 
therefore not to be known by Inſpection, it is an Excuſe ; by two Judges againſt two. 
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(A) Of the Appointing and Removing of a Guardian. 


(5) What Ads of his, with Reſpe# to the Inkant's Efrate, 
ſhall be good, | 


| | | C) How to be charged, and ho ac BAH 
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err. ACN >: F the Father of an Infant is indebted to F. S. and the Father 
4 


by Deed grants him the Guardianſhip of his Children, with 


ha e ;5 M 7 . Ja, 401979 1's : ; 
Fo” ot ore Hot roo fr S< a Covenant not to revoke it, and gives a penal Bond for 
2 5 , Performance; and a Bill is brought to bring the Guardian to 
el, core e 0: 1 
an Account, and to remove him; though the Guardian is willing to 


2 a. me, e, Ve , 
5 


or Hove Th hose, do as the Court ſhall direct; yet in Regard there is a juſt Debt due, 


the Court will not reſtrain him from receiving the Rents and Profits, 
only from abuſing his Perſon. Hil. 1686. Lecome and Shiers, 


1 Vern. 442. 


(a) 12 car. 2. 2. If a Perſon appointed Guardian purſuant to the Statute (a) 
a Father un- 12 Car. 2. dies, or refuſes to take upon himſelf the Guardianſhip, 
der Ape, or of ; 

full Age, by my Lord Chancellor may appoint a Guardian; but a Guardian can- 
Deed in his not be otherwiſe appointed, than by bringing the Infant into Court, 
bo Wil. zu or his praying a Commiſſion to have a Guardian aſſigned him. Hz. 
Preſence of 1699. Loyd and Carew. 

two Witneſles, 

may diſpoſe of the Cuſtody of his Child under twenty-one Years of Age, and not married at the Time of 
his Death; whether then born, or in wentre /a mere, during his Nonage, to any in Poſſeſſion or Remainder, 
other than Popiſh Recuſants ; which Perſons may maintain any Action of Treſpaſs, againſt wrongful Takers 
away, or Retainers of ſuch Child, and recover Damages for the Child's Uſe, and may take into their Cuſtody | 
his Lands, Perſonal Eſtate, &c. according to ſuch Diſpoſition, and bring Actions as Guardians in Socage 


CY, 1 Lite Bow / 9 Ag. 1 Act ſhall not prejudice the Cuſtom of London, nor any other City or Town Corporate, &c. 
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Guardian. 
of the Infant, and ſends him to be educated in a Proteſtant College 
in France; and upon a Homine Replegiando, it was held by my 


261 


Lord Chancellor, that tho' in Caſe of a Guardian by (a) Common (a) Guardians 


Law, this Court may remove him ; yet here being a Guardian ac- 7 Common 

cording to the Statute, ſhe could not be removed, but that he would — of 0 
make her give Security not to marry the Infant inter Annos Nu- compelled to 
tales, and the Uncle was ordered to ſend, for the Boy. 29 Car. 2. 23 —_ » 


Fofter and Denny, 2 Chan. Ca. 237. \ pears any 


\ Danger of 2/7: 
their abuſing either the Infant's Perſon or Eſtate ; and there are ſeveral Inſtances of this Kind, as Sa6lo,q4q6, ****7 777 047 mol” 
Hard. 96. 3 Chan. Rep. 58. 1 Sid. 424. 3 Salk. 177. but\there are none where a Statute Guardian has err Ab ol . a> 
been totally removed. Some, where ſuch Terms have been impoſed on the Guardian, as effectually to pre- 
vent his doing any Thing to the Prejudice of the Infant; but guære, whether ſuch Cauſes may not ariſe, for / N 2. * 63 
which he may be totally removed, notwithſtanding the Statute; as if he becomes Mad, Lunatick, Sc. A 
Guardianſhip is not aſſignable ; neither ſhall it go to the Executors or Adminiſtrators, being a Perſonal Truſt. 
Vaugh. 180. 


4. (5) The Court of Chancery may aſſign one of the Six Clerks (5) The Spi- 
to be Guardian to an Infant, 2 Chan. Ca. 163. Nel. Chan. Rep, S vo. — = 
44. S. P. | 


a Guardian to 
. an Infant till 
he is fourteen Years old, who has only a Perſonal Eſtate; but if there be both a Real and Perſonal Eſtate, 
ſuch Appointment is void. Vide 2 Lev. 162, 217. 


(B) What Acts of his, with Reſpect to the 
| Jnfant's Eſtate, ſhall be good. 


I, HE Plaintiff's Father mortgages to J. S. and dies, leaving 
the Plaintiff and C. Heir at Law, both Infants; Defendant 
as Guardian enters on the Lands, and with the Profits paid off the 
Mortgage, and took an Aſſignment to other Perſons; the Defendant 
having married his Daughter to C. who died without Iſſue; it was 
inſiſted for the Defendant that he paid off the Mortgage with his 
own Money, and that he had not enough of the Infants ; and that 
if he had, he could not juſtify Diſpoſing of it in ſuch Manner (by 
which it would prevent its coming to the Adminiſtrator) ; but it 
being proved that he called in Part of the Infants Rents for that 
Purpoſe; and becauſe it was moſt tor the Infants Advantage to pay 
off the Mortgage, it was ſent to an Account: And if the Profits 
received were ſufficient co pay it, the Defendant was to convey ; 
but if they fell ſhort, the Plaintiff was to lay down as much as, with 
what the Defendant laid down, would make it up, Hil. 22 Car. 2. 
(e) Bridget Dennis, by Sir Alexander Frazier ber Commiltee, and (chi 1 Vern, 
Sir Thomas Badd, 1 Chan. Ca. 156, vide 2 Chan. Ca. 197. where my 430, S. g 
Lord Keeper was of Opinion, that a Guardian ſhould pay off a —_ 4 7 
Judgment by the Profits of the Eſtate. my Lord 


' Chancellor, 
becauſe the Money would in Equity be liable in his Hands to diſcharge the Mortgage ; ſo he did the Admi- 
niſtrator no Wrong. 


- 


* 2. An Eſtate having deſcended to an Infant, ſubje& to Incum- 
brances ; and the Queſtion being, whether a Guardian might, with- 
out the Direction of a Court of Equity, apply the Profits to diſ- 
charge the Incumbrances, or the Intereſt of them, or whether they 
ſhould not be accounted Perſonal Eſtate; and ſo the Adminiſtrator 
of the Infant be intitled to them, if the Infant died in his Minority ; 
it was held by the Court, that a Guardian, without any Di- 

> Wi rection 


Guardian. 


8 


rection, may pay the Intereſt of any Real Incumbrance, and the 
Principal of a Mortgage; becauſe that is a direct and immediate 
Charge on the Land; but not any other Real Incumbrance. Hil. 
1700. Palmer and Danby. 

But where a Widow, who was Guardian to her Son, received 
the Rents and Profits of his Eſtate, and paid off Debts by Specialty, 
but took Aſſignments of the Bonds; the Son dying in his Minority, 
ſhe brought her Bill againſt the Defendant the Heir, for a Diſcovery 
of Aſſets by Diſcent, to ſatisfy the Money due by Bond, ſhe claim- 
ing the Profits as Adminiſtratrix to her Son ; and it was held by the 
Court, that the Guardian was not compellable to apply the Profits 
of the Eſtate of the Infant Heir, to pay off the Bond-Debts. Hl. 
1707. Waters and Ebral, 2 Vern. 606. | 

. A Guardian to an Infant, having a conſiderable Sum of Money 
in his Hands, that was raiſed out of the Infant's Eſtate, lays out, 
with the Conſent of his Grandmother, 3000 J. in a Purchaſe of 
Land, which lay contiguous to the Infant's Eſtate ; and takes the 
Purchaſe in the Name of F. S. for his Benefit, if when he came of 
Age he ſhould agree thereto, and allow that Money on Account. 
The Infant dying in his Minority, it was held by my Lord Chan- 
cellor, Chief Baron Atkins, and Mr. Juſtice Lutwich, againſt the 
Opinion of the Maſter of the Rolls, that though neither the Heir 
nor Adminiſtrator of the Infant were entitled to the Lands, yet the 
Guardian muſt account for this 3000 /. to the Adminiſtrator of the 
Infant ; and that it was not in the Power of the Guardian, with- 
out the Direction of this Court, to turn the Perſonal into Real 
Eſtate, by which it would deſcend to the Heir ; and that the Ob- 


jection, that an Infant may make a Will at Seventeen of his Per- 


ſonal Eſtate, but not of his Real, was not anſwered. The Earl of 
Winchelſea and Norchf, 1 Vern. 403, 435. S. C. 

5. If a Guardian borrows Money of A. to pay off an Incumbrance 
on the Infant's Eſtate, and promiſes to give A. Security for his 
Money, but dies before it is done; though 4.'s Money is applied to 
pay off the Incumbrance, yet the Court will not decree him Satiſ- 
faction out of the Infant's Eſtate ; but if the Sum diſburſed exceeds 
the Profits of the Eſtate, for ſo much, A. ſhall have an Account as 
Money due to the Guardian, and it ſhall be raiſed out of the In- 
fant's Eſtate. Hil. 1704. Hooper and Eyles, 2 Vern, 480. 


(C) Guardian, 


; 
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Guardian. =: 


(C) Guardian, how to be charged, and how 
to account. 


1. IF a Guardian takes a Bond for the Arrears of Rent, he there- 
by makes it his own Debt, and ſhall be (a) charged with it. % A Guar- 


26 Car. 2. Wale and Buckley, 2 Chan. Rep. y. dian on his 


Account ſhall 
have Allowanee of all reaſonable Expences ; and if he is robbed of the Rents and Profits of the Land, with- 


out his Default or Negligence, he ſhall be diſcharged thereof, upon his Account. 1 rf. 89. a. 


2. If a Guardian to an Infant, whoſe Lands are incumbred, to 
the Value of 600 J. buys it off with 100 J. of the Infant's Money, 
he ſhall not charge the Infant with the 600 J. 2 Chan. Ca. 245. 

3. If a Guardian to an Infant takes an Aſſignment of the Mort- 
gage, although the Mortgagee never entred ; yet per Lord Keeper 
Wright, as to the Profits received out of the mortgaged Lands, the 
Guardian ſhall be taken to be in Poſſeſſion as Mortgagee, and not as 
Guardian; but the Reporter adds a 2, 2 Vern. 471. 


A 
Heir and Anceſtoz. 


(A) By what Ads of the Anceſto2 ſhall the beſr General be 


(B) By what Ads ſhall an peir Special, oz Iſſue in Tall, 


(C) Peir, in what Caſes favoured in Equity. 

(D) Where Charges and Jncumbzances on the Lands ſhall be 
raiſed,* 02 ſhall ſink in the Inheritance, fo2 the Benefit of 
the Peir. 

(E) There the Heir ſhall have the Benefit and Aid of the 
Perſonal Eſtate. | 8 

(F) In what Caſes there ſhall be a reſulting Truſt fo2 the 
Benefit of the Peir. 2 

(G) Mhat Things ſhall go to the Heir, and not to the Exe⸗ 
cuto2. 

(H) Mhat ſhall be Aﬀets by Deſcent in the Þands of the 


Heir. | | 
(I) Unreaſonable Bargains and Securities obtained from 


young Heirs, in what Caſes to be ſet aſide, 


(A) By what Acts of the Anceſtoꝛ ſhall the 
Heir General be bound. 


2 Fan. 176. I, F Lands are deviſed to the Wife for Life, and afterwards to 


8. C. accord '. || be ſold by the Executor for younger Childrens Portions, and 

the Executor and Wife die; the Children may compel the 
(a) By the Heir to ſell, though the Executor had only an (a) Autho- 
8 rity: Ruled upon Demurrer. Mich. 15 Car. 2. Gar foot and Gar- 
are deviſed to fobt, I” Chan, Ca. 35. 


be ſold by an ; N : | 
Executor, by which he has only an Authority, and he dies, no Sale can be made ; ſo if an Authority only be 


given to two, and one dies, the Survivor cannot fell ; but it is otherwiſe when an Authority is given them, 
coupled with an Intereſt, as by a Deviſe of Lands to them to be fold. 1 . 112, 113, 181. 


2, If 
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2. If F. S. deviſes his Lands to his Executors, to ſell and pay 
Debts, the Heir ſhall be compelled to join in the Sale; per Lord 
Keeper, who ſaid it had been ſo ruled in the Houſe of Lords. Jin. 
27 Car. 2. Fowle and Green, 1 Chan, Ca. 262. 
3. If Lands are ſettled on Truſtees for raifing of Maintenance 
and Portions for Daughters, and a Bill is brought for a Sale, and 
that the Heir might join; he ſhall be compelled to join, though it is 
objected that he has no legal Eſtate in him. Paſeb. 1689. Roll and 
Roll, 2 Vern. qq. where it is ſaid, that ſeveral Caſes to that Pur- 
poſe were cited; vide the Caſe of Pit and Pelham, 1 Chan. Ca. 176. 
ſeveral Precedents quoted, where the Lands were decreed to be ſold, 
though no Executor named, or though he died before any Sale 
made. And vide 2 Vern. 420. where it is reſolved, that the Heir ; | 
may have the Lands ſold, if it appears for his Advantage, as well ee Greet  SyrreC 
as the younger Children may inſiſt upon a Sale. e. SIG If Is 1 6 
4. It 4. contracts to ſell Lands, and receives good Part of the AH 
Purchaſe-Money, but dies before a Conveyance is executed, and a 
Bill is brought againſt the Heir, he ſhall (a) convey, and the Money (a) If a Man 
ſhall go to the Executor; eſpecially if there are more Debts due for 100 J. af- 
than the Teſtator's Perſonal Eſtate is ſufficient to pay. Mich. 1692. ſumes to make 
decreed, Hoſkins and Savoy, S. P. 2 Vern. 215. Baden and Counteſs 12 = 
of Pembroke. dies ; his Heir 
1s not com- 


pellable, in a Court of Equity, to make the Leaſe ; for this is againſt the Common Law. 3 Jac. 1, Chap- 
man and Boier, 1 Roll. Abr. 377, 378. Quære. . 


r 


—— 


(B) By what Acts ſhall an Heir Special, 02 
Iſſue in Tail, be bound. 


1. IF Tenant in Tail bargains and ſells the Lands, yet this cannot 

be made good in Equity againſt the Statute, by which he is 
diſabled to bar his Iſſue; reſolved per Lord Keeper and Lord Ho- 
bart, Cavendiſh and Worſiy, Hob. 203. 

2. But if Tenant in Tail agrees to convey, he may be compelled 
in Equity to execute the Agreement; but if he dies, his Iſſue is not 
bound thereby, unleſs he doth ſome Act whereby he conſents to 
and confirms the Agreement. Trin. 22 Car. 2. Roſs and Roſs, 

1 Chan. Ca. 171. 1 Lev. 239. S. P. in Cancellaria. 

3. If Tenant in Tail agrees to ſell his Lands, and receives Part Prec- in Clan. 
of the Conſideration-Money, and upon his not making good the . | 
Sale by a Fine or Recovery, a Bill is brought to compel him there- 
to; and a Decree pronounced accordingly ; and he ſtands out all 
Proceſs againſt him to a Contempt, and then dies without perfect- 
ing the Sale; yet his Iſſue ſhall not be compelled to perfect it: 
Adjudged on a Bill brought againſt the Iſſue to revive the Decree. 
Hil. 1708. Powel and Powel, S. C. cited, and admitted by my 
Lord Chief Baron Gilbert, in the Argument of the Earl of Coven- 
try's Caſe, Paſch. 1724. for the Heir comes in under the Statute de 
donis ſingly ; and is not any Way deriving from the Anceſtor who 
contracted, 


2 OR 
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Heir and Anceſtor. 
If Tenant in Tail ſells at a full Value, and receives the Con- 
ſideration-Money, and covenants to levy a Fine, and is decreed to 
do it; yet dying (though in Priſon and in Contempt for not per- 


forming the Decree) the Iſſue in Tail cannot be bound by it. Weal 
and Lower, 2 Vern. 306. 


— 
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(a) Yide Title 


25 ler bf (C) Heir, in What Caſes (a) favoured in 


berked by | Equity. 

doubtful or 9 

—_— 1. IF J. S. deviſes Lands to his Wife for Life, and the Heir claims 
NE the Lands by an Intail, and prays a Diſcovery of the Writings, 


which by Order are brought into Court, and on a Motion ex parte 

iven to the Heir, and among them the Deed of Intail is found ; 
and the Wife infiſts on having back the Deed, unleſs the Heir would 
confirm her Eſtate, and that ſhe is more than a bare Volunteer, 
it being a Proviſion for her ; yet it not appearing to be purſuant to 
Marriage-Articles, it ſhall be confidered only as a Bounty ; and 
the Heir having a good Title ſhall be aided. Mich. 32 Car. 2. 
2 Chan. Ca. 4. | 

2. If Huſband: and Wife levy a Fine of the Wife's Lands, and 
by the Deed the Uſe is declared to the Huſband and his Heirs, and 
the Huſband, without any Conſideration, deviſes it to J S. F. S. 
being a voluntary Deviſee ſhall have no Aid in Equity for the Deed 

. againſt the Heir of the Mother, but will be left to help himſelf at 
Law as he can. Hil. 34 Car. 2. 2 Chan. Ca. 134. 

3. If J. S. by Will deviſes 3000 J. to his three younger Children, 
which Sum was a Mortgage due from J. T. and by his Will adds, 
that for the more ſure Payment of it, that in Caſe his Son and 
Heir, whom he appointed Executor, ſhould not pay the ſame ac- 
cording to his Will, then he deviſed the Land for the Payment 
thereof, and appoints it to be paid them at twenty-one, or Mar- 
riage, which ſhould firſt happen, and a Maintenance out of his 
Land in the mean Time, and FJ. T. obtains a Decree for Re- 
demption of his Mortgage, on Payment of the Money, againſt the 
Executor and the Infants, who appeared by their Mother as Guar- 
dian ; and the Money is brought into Court, and placed out by the 
Maſter, on a Security which proves ill; yet the Heir ſhall not be 
compelled to pay it over again to the younger Children ; for the 
Lands are made only ſupplementally chargeable in Caſe F. T. had 
failed, or in Caſe the Heir and Executor had received, and refuſed 
to pay it to the Children; and though a Real Security for Chil- 
drens Portions ſhall not be changed into a Perſonal one; yet in this 
Caſe it was not in the Power of the Heir to prevent J. T's re- 
deeming the Mortgage, Mich. 1685. Oldfield and Oldfield, 1 Vern, 

36. | 
* If an Eſtate is limited to Truſtees for Payment of Debts and 
Legacies, and the Truſtees raiſe the whole Money, but do not ap- 
ply it according to the Truſt; yet the Heir ſhall have the Lands 
diſcharged, and the Legatees muſt take their Remedy againſt the 


1 ; C Garg orion, 2— Truſtees; for the Money being once raiſed, the Land ſhall be diſ- 
A nd charged. 1 Salk. 155. in Domo Procerum. D 
42 
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F. But if A. being Tenant for Life, Remainder to his firſt Son in 
Tail, Remainder over, has a Power to charge the Eſtate with 2 50 J. 
per Ann. Annuity, for any Term not exceeding four Years, and A. 
does by Deed charge the Premiſſes with 2 50 J. per Ann. for four 
Years, to commence from his Death, in Truſt to raiſe 1000 J. Part 
to be paid to B. and the other Part to C. the Son pays B. what 
was due to him, and he delivers up the Deeds, and they are ſup- 
preſſed, and the Son takes the Profits for four Years, and more, 
and leaves a Daughter his Heir at Law, and leaves no Perſonal Aſ- 
ſets; the Lands ſhall be liable in the Hands of the Daughter to 
pay C. with Intereſt, though the Term for Years is expired, and the 
Perſon dead who received the Profits. Mich. 1690. Smith and 
Smith, 2 Vern, 178, | 


* 
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(D) Where Charges and Jncvmbz:ances on 
the Land ſhall be raiſed, oꝛ ſhall ſink in te . 


Inheritance foꝛ the Benefit of the Heir. e, e. | 


— Pris Of 
. . - ta Ht | 
. S. by Settlement charged his Lands with the Payment of e , nll whe "y q 

J * 4000/. a-piece to his two Daughters, to be paid them at = S. C. gau Oheotore 
their reſpective Ages of twenty-one Years, or Days of Marriage, 8. C. under be, oe. Vieb Hol, 
and reſerved to himſelf a Power of otherwiſe ordering it by his the Name © 1 


Will; and by his Will made within a Day after, he confirms their ou rn 


Portions, and that they ſhall be paid as mentioned in the Settlement; 
one of the Daughters dies before twenty- one, and unmarried, and her 
Mother ſued for the Portion as Adminiſtratrix to the Daughter; 
but it was held, that this Portion ſhould not be raiſed, but ſhould 
ſink in the Inheritance for the Benefit of the Heir at Law; though 
it was admitted, that if it had been a Sum of Money deviſed, and 
the Legatee had died before the Time of Payment, it would have 
one to the Adminiſtrator; but here the Settlement is operative, This has been 
and the Wife is a Jointreſs otherwiſe provided for. Paſch. 1 Fac. 2. 5 
Pawlet and Pawlet, 2 Vent. 366, 367. 1 Vern. 204 & 324. S. C. ſince, though 


where a Note is added, that it was affirmed in the Houſe of Peers, Caſes prior in 


ry 

5 
<v 
7 
of 
1 


. * . Ti be 
8. P. admitted in the Caſe of Edwards and Freeman, Mich. 1727. found difte- 
and S. C. cited. | rently deter- 


mined. Per 
Hardwicke C. Mich. 1738. Hall and Terry. 2 Freem. 254. S.C.—Prec. in Chan. S. C. 195. 


2. If a Term is created by a Marriage-Settlement, to raiſe 3000 J. 
for Daughters Portions within twelve Months after the Death of the 
Survivor of the Huſband and Wife ; and there being but one Daugh- 
ter, the Father by Will deviſes the Truſt Lands to make good his 
Wife's Jointure, and to raiſe 3000 J. for his Daughter's Portion; the 
Daughter dies at the Age of five Years, the- Portion being to be 
raiſed out of Land; as ſhe could have no Occaſion for it at that 
Age, it ſhall not be raiſed for the Benefit of her Adminiſtrator, 
Paſch. 17502. Breuen and Breuen, 2 Vern. 439. Note; The Daugh- 
ter died within the Year, but it does not ſo appear by this Report. 

3. Upon a Marriage-Settlement a Term was created for raiſing P. 22 
Portions for younger Children, viz. 1000 J. to the Eldeſt of the „. 
younger Sons, and 500/. to every other younger Son, and ſo for 
the Daughters, to be paid at ſuch Time as the Truſtees in their 
Diſcretion ſhould appoint ; the Father leaves two Sons and two 
Daughters ; the youngeſt Son, before any Appointment made by the 

Tru- 


e " 
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2.68 Heir and Anceſtor. 
Truſtees, dies at ſeventeen, being then an Apprentice; and it was 
held, that though there was no Time limited for the Raiſing of it, 
by which it was urged to be an Intereſt veſted ; yet as he died be- 
fore he could have any Occaſion for it, and before any Appointment 

| by the Truſtees, that it ſhould fink in the Inheritance, and not go 

Am. Sell. to his Siſters, who had taken out Adminiſtration to him. Hil. 1702. 

Ws lots 2 . Warr and Warr. ; 

2 Hide theCaſe 4, If one deviſes 1000 J. to his Daughter for her Portion, charged 

e 790d cue e. ſhots =o upon a Real Eſtate, and payable at twenty-one, and the Daughter 
frog le oel, gi, Cd 8 5. Eg. Ca. dies before twenty-one, the Portion ſhall fink in the Land; but it 
He Logo 4459 da His otherwiſe if no Time had been limited for the Payment of the 
Lf 5 ortion ; for in that Caſe it goes to the Executors of the Daughter; 
4 Lg, fee © and there is no Difference where the Portion is ſecured by a Settle- 

| red & gere eue clo he ment or Will, if ſecured out of a Real Eſtate, and the Party die 
nee. au, £/1x7 ee En Al, before it is payable; for in either Caſe it ſinks in the Lands. Mich. 

e mee 5 u ag, 1688. Smith 1 2 N 92. "Dif Vern. 44% 8. P. re- 

| - ſolved, and there ſaid, that there was no Difference where the Land 

2 . 2 P charged by Will, and where by a Settlement. 
Fa 144 4 45 FA ©2976 5. So where one by Will charged his Lands with 60001. for the 
Al. 44 ae fee, et cb, Child with which his Wife was privement enſeint, if it proved a 

il. e of the ele ent Daughter, with a Clauſe of Entry for Non-payment ; a Daughter 

mauen A £3 Aue born, who dies; and it was decreed that the 6000 J. ſhould not 

erer. e 2 be raiſed for the Benefit of her Adminiſtrator, Hil. 1690. Norfolk 


- of bits and Gifford, 2 Vern. 208, 
. 3 > | 3 5 where Lands are deviſed to be ſold for Payment of Por- 

| =_ YC tions to younger Children, and one of the Children dies after the 
Gd 77 eee, pre 7 5 e, Ale Portion becomes payable, though before the Land ſold, yet his 
auc ＋ a ett E.,. 2 Adminiſtrator ſhall have it, being an Intereſt veſted, Mich. 1684. 
Rr jo Let Lees Bartholomew and Meredith, 1 Vern. 276. Vide 2 Vern, 508. where 
- Zo? Portion to be paid purſuant to a Marriage-Settlement, was held an 


* - Ava 3 Intereſt veſted, bein I 
g ; g made to carry Intereſt, though the Party died 
Prend bebe gare ei, 79 before it became payable, 


ad Ae, Un tos Abe, 7. So where on a Marriage- Settlement Lands are limited to the 
Hefore Al ae, aa, en. for Life, Remainder to the Wife for Life, Remainder to 
” 4 


- 
2 — ——-— oo 19 e—__ —— ge 


— 


* 23 — 


the firſt, Cc. Sons of the Marriage in Tail Male, Remainder to F. §. 

in Fee; provided, if there be no Iſſue Male of the Marriage, and 

there be one or more Daughters living at the Huſband's Death, 

\ then the Truſtees to ſtand ſeiſed, ſubje& to the Jointure, to the In- 
tent ſuch Daughter or Daughters ſhould receive out of the Rents 

100007, and 100 J. fer Ann, Maintenance; but no Time limited 

for the Payment of the Portions ; the Huſband dies, leaving only 

one Daughter, who lives to ſeventeen, and by Will diſpoſes of the 

10000 J. and it was decreed, that this was a veſted Intereſt in the 

Daughter, and well diſpoſed of by her Will. Trin, 1688. Earl 

Rivers and Earl of Derby, 2 Vern. 72. | 

Prec. in Chan, 8. If A. by Will gives 500 J. to his Daughter, to be paid by his 
109. 3 Executors, at the Age of twenty-one, out of his Perſonal Eſtate and 

"—_ 8 Rents of his Real; and if not raiſed by that Time, the Executors to 

8. C. fays ſtand ſeiſed, and take the Rents till the 500 J. is raiſed ; and after 

1 W Payment gives the Land to his Son; the Daughter marries at eigh- 

an Account of teen, and dies under twenty-one, leaving Iſſue a Daughter; the Huſ- 


the Eſtate, and band takes Adminiſtration ; the Portion ſhall be raiſed, and that by 


— 15 Ont a Sale, tho the Land, by Reaſon of Incumbrances, will produce lit- 
nion ; but in- | tle 


clined ſtrong- 

ly that the Portion was payable by Reaſon of the Marriage, Marriage being the Cauſe of Portions. Note; 
the Portion was not ſaid to be paid at twenty-one, or Marriage. "Ihe Authority of this Caſe is queſtioned, 
and the Caſe itſelf termed an anomalous Cale ; per Hardwicke C. in Cotton and Cotton, Mich, 12 Ges, 2. 
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Heir and Anceſtor. 269 
tle more than the 500 J. Decreed Paſth: 1701. Fackſon and Far- 
rand, 2 Vern. 424. Ber k | A 
* 9. An Eſtate was deviſed to the eldeſt Son, provided he or his 
Heirs pay 100 J. a- piece to his three Siſters, at their Age of twenty- | 
one, or Marriage ; one of the Daughters dies before twenty-one un- 
married; after F. S. buys the Eſtate, and thinking it ſubje& to the 
dead Daughter's Portion (a Bill being brought for it in this Court) — 
gave Bond to her Executrix to pay it; but being afterwards adviſed, — 
that the Land would not be liable, he brings his Bill to be relieved 
againſt it; and it was held by my Lord Keeper, that though by the 


Law now uſed in this Court, the Land would not be liable to the . 


Portion ; yet perhaps when the Bond was given, it might have been 
etherwiſe taken ; and there being no Fraud in getting the Bond, he | D 
would not relieve againſt it. Mich. 1702, Smith and Avery. N 1 

10. Upon a Marriage-Settlement a Term was created for raiſing 2 Freem. 207. Hebe He Core 7 
Portions for Daughters at eighteen, or Marriage; there was a Son 4 % _ Sb 11s ford lte, —_ 
and a Daughter of the Marriage ; the Son died, and the Inheritance Lord Keeper _,.* Hate Hort rethove 
deſcended to the Daughter, who attained her Age of eighteen Years, 4cfired to ſee # 


. 2 4 4 
and then fell fick, and in her Sickneſs made her Will, and thereby 7 2 7 5 "= 


.. 
OI 


gave ſome ſmall Legacies, and then gave all, whatſoever ſhe had a gave his Opi- S, er 44224 abe, 


Power to diſpoſe of, to her Mother, and made her Executrix, and — 12 on Lieiou 

died, not having attained her Age of twenty-one Years; and the not extin- 

Queſtion was, whether, by the Deſcent of the Inheritance to the ſame gviſhed, but N 

Perſon that was to have the Portion raiſed, the Land ſhall be thereby =p . 2 

diſcharged of the Portion, or whether the Defendant ſhould have affirmed in 

Right to it by the Will of her Daughter ; it was decreed for the, = 1 

Mother; and that the Land could not be diſcharged of the Portion “ 

till the Daughter had been of Age to make her Election to have it 

ſo; eſpecially ſhe having made her Will, and in general Words den 2 

viſed it to her Mother: On an Appeal to the Lords this Decree Hau diele 114 lee, 

was affirmed. Hil. 170 1. Thomas and Keymis. 
11. A Term was created for raiſing a Daughter's Portion; but it .,, 7, ops 

being extinguiſhed by the Deſcent of the Inheritance on the Daugh- 

ter, it was revived again in Equity, for the Benefit of Creditors, , Ph 6” 

Powell and Morgan, a Cale cited 2 Vern. 208. vide Title Creditoz//*- EL ge, GPA, Felt our t— 

and Debtoꝛ. | /0 2 . IEP gpu . * 


# 7 Jon 
Ap Fe er. 


(E) Where the Heir ſhall have the Benefit and: 
Aid of the Perſonal Eſtate. Vive Nees, 


2 


1. IF an Heir is ſued upon a Bond-Debt of his Anceſtor's, in which 
he is bound, and he pays the Money, the Executor ſhall re- 
imburſe him as far as there are Perſonal Aſſets of the Teſtator's 
come to his Hand. Paſch. 18 Car. 2. Armitage and Metcalf, 
1 Chan, Ca. 74. vide 2 Chan. Ca. 5. That the Perſonal Eſtate in the 
Hands of the Executor ſhall be employed in Eaſe of the Heir, by 
whatever Means the Heir became indebted as Heir ; for the Perſonal 
Eſtate having received the Benefit by contracting the Debt, it 1s 
reaſonable that Satisfaction ſhould be made out of it. 

2. If a Man mortgages Lands, and covenants to pay the Money, 
and dies, the Perſonal Eſtate of the Mortgagor ſhall, in Favour of 
the Heir, be applied to exonerate the Mortgage. Cope and Cope, : 
2 Salk, 449. in Canc. 


Z 2 2 3. But 
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of . _— - 4 — | 
Hrs abe 3. But if the Grandfather mortgages, and covenants to pay the Mort- 


gage-Money, and the Lands deſcend to his Son, and his Son dies, having 
a Perſonal Eſtate and a Son, the Son's Perſonal Eſtate ſhall not go in Aid 


LAH eue, 2 this Mortgage. 2 Salk. 450. * | 
Aue mace by ane e ,. So where 4. mortgages his Land to B. and afterwards ſells it to C. 
ELLE: e e, or 1000 J. which includes the Mortgage- Money, C. ſhall pay the Mort- 
9 50 012427 bee, age, and ſhall have no Aid of the Perſonal Eſtate of A. for he has made 
AGF eee, ee. LF. w his own Debt. 2 Salk. 480. vide 1 Vern. $7. that where the Equity of 
, e . 57 Redemption is purchaſed, the Mortgage ſhall not be diſcharged: out of the 
5 ey perſonal Eſtate. | 10 bi 5117 en 
Acer 1 2 Dee If Lands in M d fr d h iſee ſhall 
2 4 | 6. ands in Mortgage are deviſed to F. S. the Deviſee ſhall not have 
„ care He fu pd a. Ad. of the Teſtator's Perſonal Eſtate in the ae the 8 Hil. 
ae ji 7," /99* 27 Car. 2. Corniſh and Mew, 1 Chan. Ca. 271. vide 1 Vern. 36. Pockley and 
o EH on e . gu ockley cont', where it is held by my Lord Chancellor, that not only * 
Drum 4 eme. re, w Heir, but likewiſe a Deviſee, or Heres Fa#us, ſhall have the Benefit 
Au Al <7 mil, ab, oe, the Perſonal Eſtate z and 2 Chan. Ca. 84. S. C. and S. P. and that Debts 
e, , , 41s SSPHTball be paid out of the Perſonal Eſtate in Favour of a Deviſee, though a 
— 5 . KY Widow, who claims a Third by the Cuſtom of the Province of York, is 
.... EE 
apt 100 If there be no Covenant in the Deed for the Payment of the Mort- 
| 1, FE age-Money, yet the Perſonal Eſtate ſhall be liable. in the Hands of the 
Po I Fox cp. Nov: 7 . 2 Salk. 449. 1 Vern. 436. S. P. arguendo. : 
eu. of (25,10 1044 $7 1 Will. Reg, 5. But if a Mortgage in Fee is made redeemable at Michaelmas 1710. 
| He lb ec. Sac 299: S. C. or at any other Michaelmas, on fix Months Notice, and no Covenant to 
- A ay %JoCafe Pay the Money; and the Mortgagor continues in Poſſeſſion, pays the In- 
mne, A un ag e 1717. tereſt, and by Will deviſes his Perſonal Eſtate to his Wife and Daughter; 
ff 4.2 A” on the Equity the Perſonal Eſtate is not liable in Eaſe of the Real, there being no Cove- 


e 71 nant either expreſſed or implied. Mich. 1715. Howell and Price, 2 Vern. 701. 
-=_ 42 44 e 11 5 

8 en Iſſue that had been directed by the Court, Lord Chancellor ſeemed to be ſtrongly of Opinion that the 
, N.. Perſonal Eſtate ſhould be applied in Eaſe of the Real, the Teſtator having faid in his Will that his Executors 


Weg JOE 2 ſhould, by his Perſonal Eſtate, pay and levy his Debts ; and this Mortgage-Money plainly appearing to be a 

. * / 942g Debt, . his Lordſhip ecreed in Favour of the Heir. id. > — in 5. 423. 9.6. 211 

4 He 21403 798 7 but Precedents to be ſearched Note; This was a Welch Mortgage, and the laſt Book ſays it is a common 

FA IP 2 „ Pradtice in Wales to make Mortgages in this Manner with Deſign to keep the Eſtate for ever in their own 
eee, Ne. Family. Bid. 225.—Gilb, Eg. Rep. 106. S. C. in taotidem verbis with Prec. in Cham. 


P 
: / — — - , 
le eee ee, Lhe be, 29 ere. g. If an Heir has Lands deſcended to him, incumbered with a Mort- 


e.... Hertge eie, gage, and he, before any Application made by him to have Aid of the 
; - 4 Perſonal Eſtate, diſpoſes of -them, he cannot afterwards come upon the 


* 1 5 F . 
tf; 3” £1 WL 99” | 35 / AM . . 1 : 
WEI $i fog S965; ©” Perſonal Eſtate ; for the Equity that an Heir has, is that the Lands may 


at irckoerged 55 egirrty deſcend clear to the Family, Mich. 1702. Wood and Fenwick.” © + 
Hf Ke, U, Ho . 07 e191 21 fer, 9. If a Man makes a Settlement of his Eſtate on Truſtees, for Per- 
formance of his Will, and Payment of Debts and Legacies, . and at the 


| of he Hor, * n e, fune Time makes. his Will, and thereby deviſes that the Truſtees ſhall 


Or Acm ry Lee C Ae, pay ſeveral Legacies, and that the Surplus ſhall go to the Heir, and makes 
5 his Wife Executrix, but does not expreſly deviſe the Perſonal Eſtate to 


| her; the Perſonal Eſtate in this Caſe ſhall be applied in Eaſe of the Real. 


Hil. 28 Car. 2. Lord Grey and Lady Grey, 1 Chan. Ca. 296. 
10. If Lands be deviſed for the Payment of Debts and Legacies, and 
the Refidue of the Perſonal Eſtate be given to the Executors, after the 
(a) By the Debts and Legacies paid, the (a) Perſonal Eſtate ſhall notwithſtanding, 
{eral Caſes AS far as it will go, be applied to the Payment of the Debts, and the Land 
adjudged on Charged no further than is neceſſary to make up the Reſidue. Paſch. 


| this Head, the 32 Car. 2. 2 Vent. 349. 


| | general Rule . | 
| appears to be, that the Heir at Law ſhall have the Perſonal Eſtate in Exoneration of the Real, unleſs there be 


'l A expreſs Words to exempt it, or unleſs the Intent of the Teſtator ſtrongly appears that it ſhould be exempts 


In the Caſe of Tipping and Tipping, Mich. 1721. Macclesfield C. denied it to be a Rule, that in all Caſes the 
Perſonal Eſtate is applicable in Eafe of the Real ; for it ſhall not be ſo applied if thereby the Payment of the 
Legacy will be prevented, much leſs where it will deprive a Widow of her Bona Paraphernalia. 1 Will. 
Rep. 730. : Fs 
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Heir and Anceſtor. A 


11. If a Man deviſes Lands for Payment of his Debts, and makes 
an Executor, and leaves a Perſonal Eſtate, no Part of the Perſonal . 
Eftate ſhall go to the Payment of the Debts ; becauſe by making 
of an Executor, the Teſtator's Intent appears, that the Executor 
ſhould have the Goods, the Teſtator having made another Proviſion 
for the Payment of his Debts; but if a Man diſpoſes of Lands for 
the Payment of his Debts, and after dies Inteſtate, the Perſonal 
Eſtate ſhall be chargeable in the Hands of the Adminiſtrator ; for 
no ſuch Intent appears, as before; per Serjeant Fountain, and ad- | 
mitted by the Maſter of the Rolls. 18 Car. 2. Feltham and Harl. 
on, 1 Lev. 203. L. and vide 2 Vern. 120. That a Deviſee of | 
Lands charged ſhall have it before an Executor, unleſs it be expreſly 
deviſed to him. > 
12. If a Man deviſes his Fee- farm Rents to be ſold for Payment Prec. in Chan. 
of his Debts, and the Surplus to go betwixt his Heir at Law and his 45": . 1 
younger Brother, and deviſes his Houſhold-Goods to go with his Gg. Eg. Rep. | 
Houle, and the Reſidue of his Perſonal Eſtate to his Siſter ; the Per- 125. S. C. i 
ſonal Eſtate ſhall not be applied to pay Debts in Eaſe of the Real, n 25% 
Mich. 1716. Wainwright and Bendlowes, 2 Vern. 718. And per Chan. 
Lord Chancellor, there is a Difference where an Eſtate is only 
charged with Payment of Debts, and where it is deviſed to be fold 
out and out to pay Debts. Vide 2 Vent. 3 59. And that in the 
firſt Caſe, the Reſidue of the Perſonal Eſtate ſhall not go in Exone- 
ratioh of the Real. | 
* 13. A. by Will gives ſeveral pecuniary Legacies, and after de- 
viſes Lands to Truſtees and their Heirs, in Truſt that they do and 
ſhall, by Mortgage or Sale of the ſaid Premiſſes, or any Part there- 
of, pay and fatisfy his Debts and the ſaid Legacies and Funeral 
Expences ; then he deviſes all his Goods, Chattels and Houſhold- 
Stuff in ſuch a Houſe to another ; and then goes on in theſe Words, 
All the Reſt and Refidue of my Perſvnal Eſtate I give and deviſe to 
my Wife, whom I make ſole Executrix. Per Cur', The Reſidue of Þ 
the Perſonal Eſtate belongs to the Wife, in the Nature of a ſpeci- 1 
fick Legacy, exempt from Debts, Legacies and Funerals; for though 1 
the Perſonal Eſtate is the natural Fund for them, yet here he has 
expreſly provided another for that Purpoſe, by Words of an impe- 
rative Signification, that the Truſtees do and fhall, &c. which is 
ſtronger than a bare Charge of them on his Real Eſtate, and might 
be intended only auxiliary to his Perſonal Eſtate, which Will, with- 
out Words of Exemption, might be liable in the firſt place; and 
though the Words Reſt and Refidue of his Perſonal Eſtate, are 
nerally underſtood, Reſt and Refidue after Debts, Legacies and 
— yet here they are relative to the laſt Antecedent of the 
Deviſe of his Goods, Chattels and Houſhold-Stuff at ſuch a Houſe, 
and paſs to his Wife as a ſpecifick Deviſe in the ſame Manner as the | | 
next preceding Deviſe did to the Deviſee thereof, and are to be . fame OSA | 
underſtood the Reſidue of what he had not before particularly de- &--/7<4 . * 
viſed; not the Reſidue 32 Debts paid. Bin. 1724, Adams 2 ef N 1 : 5 Sd 
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Prec. in Chan, 
162. 8. C. 


accord. 


(F) In what Caſes there ſhall be a reſulting 
Truſt foz the Benefit of the Heir. 


oy F Lands are appointed to pay Debts, the Heir is-intitled to hack 
the Lands when the Debts are paid ; if to be ſold, he is inti- 
tled to the Surplus ; but if there be any Abuſe, he muſt take his Re- 
medy againſt the Truſtee, and not againſt the Purchaſer. 34 Car. 2. 
Culpepper and Afton, 2 Chan. Ca. 115. 2 If not in ſome Caſes 
againſt a Purchaſer ; and vide of what Things a Purchaſer muſt take 
Notice at his Peril, Title Notice. 
E 2. If a Term for Years is created for a particular Purpoſe ; as to 
raiſe Portions, &c. the Surplus ſhall go to the Heir. 1 Salk. 1 54. 
3. But where F. S. made her Will in the following Words, vig. 
J ordain and conſtitute H. N. to be my Executor of this my Laſt Will, 
and I do give all my Eftate, Real and Perſonal, to diſpoſe of for the 
Payment of all my juſt Debts, and for the Performing of all ſuch 
Legacies as I have herein, or by the Codicil annexed, bequeathed unts 
my Executor above-named ; and gives ſeveral Legacies in Money, 
and amongſt others 200 J. to her Uncle, who was Heir at Law; 
and by a Codicil gives the Siſter of H. N. her Executor 500 J. but 
gives him nothing; and it was held by my Lord Keeper and four 
Judges, that there was no reſulting Truſt for the Benefit of the Heir, 
and that H. N. had a Fee, for otherwiſe he would reap no Benefit 
by the . Hil. 22 Car. 2. North and Crompton, 1 Chan, Ca 


196, 1 


4. If Lands are deviſed to Truſtees to ſell, and out of the Money 
ariſing by Sale, amongſt other Sums, to pay 100 J. to his Heir at 
Law, and no Diſpoſition i is made by the Teſtator of the Surplus of 
his Eſtate, the Land ſhall not be turned into Perſonal Eſtate; nor 


more ſold than is neceſſary to pay the Legacies; and the Heir ſhall 


have the Reſidue as a reſulting Truſt, Paſcb. * Randall and 
Bookey, 2 Vern. 42 5. 

5. So if A. by Will deviſes his Land to Truſtees to ſell, RY to 
diſpoſe of the Money as he by Writing would appoint ; and for Want 
of Appointment, to his four Nephews, and A. by Writing appoints 
his Truſtees to pay ſeveral Sums to ſeveral Perſons, but not near 
the Value of the Land ; the Heir ſhall have the Reſidue, and not 
the Nephews, as an Intereſt reſulting and not diſpoſed of, Decreed 
Hil. 1706. The City of London and Garway, 2 Vern. 571. 

6. If A. deviſes his Real Eftate to Executors, to be ſold for Pay- 
ment of Debts, the Surplus, if any be, to be deemed Perſonal E- 
ſtate, and go to his Executors, to whom he gives 20/. a- piece, the 
Surplus mall be a Truſt for the Heirs at Law. Decreed and af- 
firmed in the Houſe of Lords. Counteſs of Briſtol and Hungerford, 
2 Vern, 645. 

If Lands are deviſed to three Perſons and their Heirs, to the 
Ute of them and their Heirs, upon the Truſts after-mentioned, and 
then the Teſtator directs them to convey Part to A. for Life, and 
other Part to B. in Tail, but gives no Direction as to the Remainder 
in Fee, tho' two of the Truſtees be related to the Teſtator ; yet the 


Remainder will not belong to them, but be a reſulting Truſt for the 
Benefit 


BE, Heir and Anceſtor. " 2006: 
1 * the Heir. Hil. 1709. Hobart and Counteſs of Suffolk, non 
2 Vern. 64.4. 

8. But where F. S. by Will deviſed to his Couſin J. M. by Pree. = ar. 2 Parr: 945 |} 
Name, all his Meſſuage called, &c. to have and to hold to him and 31.8. C. ac. 
his Heirs for ever in Truſt, to be ſold for the Payment of all his Hair wöeinia 
Debts and Legacies, within a Year after his Death; and makes him = Sale of the 
Executor ; but gives him no Legacy, though he was as nearly related Lands. Jbid. 
to him as the Heir at Law: And it was held by two Lords Com- 1 | 
miſſioners againſt one, that there ſhould be no reſulting Truſt ; for * 
then the Executor, who was taken Notice of as Couſin, would have | 
nothing but his Labour for his Pains. Mich. 1691. decreed, Cou- 
ningham and Mellifh ; which was affirmed in Parliament. (a) , (a) Lord Liae Greer bone lh 4 

; : . Hardwicke in 
ES oth det ye sede eee 
2 » | | 
| 
(G) What Things ſhall go to the Heir, and | 
not to the Executoꝛ. | 
I, of there be a Mortgage in Fee, and two Deſcents caſt, and | 
there is more due on it than the Value of the Land; and 
though the Mortgagor ſays he will not redeem, yet it ſhall go to 
the (5) Executor, and not to the Heir; the Equity of Redemption (4) To bon e — 
not being forecloſed or releaſed. Mich. 1699. Tabor and Grover, 2 2 . N He 1 1 
2 Vern, 36. Mon bo oft vor #2 
2. But if a Mortgagee in Fee enters for a Forfeiture, and after Title Wozt- LL} ,, ear | 
ſeven Years Enjoyment abſolutely ſells the Lands to F.S. and his BY 2 _— A . 
Heirs ; this Eſtate ſhall not be looked upon to be a Mortgage in the 55 An,. r | 
Hands of J. S. ſo as to make it Part of his Perſonal Eſtate ; but it Wat = IT 
(hall be for the Benefit of the Heir. Mich. 1684. Cotton and Iles, 8 He d, 2 LEH 
1 Vern. 271. 25997 mm, 15 Ab , 

3. It "do has ſeveral Mortgages, one of which is a Mortgage pe in a þ ag 6-4 1 * 
in Fee, on which he entred for a Forfeiture ; and he deviſes thoſe vos. 386 | 
Lands which were mortgaged in Fee, to his two Daughters and 61. Eg. . A 
their Heirs; and the other mortgages to them, their Executors, Sc. 2. S. C. and . , - 45. 

and one of the Daughters dies, her Share of he mortgaged Lands SR. Ss | 

in Fee ſhall go to her Heir, and not to her Adminiſtrator ; for it ,, ve e ee | 
was the Teſtator's Intent, that thoſe Lands ſhould paſs as Real Is A is etl... $223 
Eſtate, though between him and the Mortgagor they were but a 1 5 ; 5 "ET 
Mortgage. Hil. 17506, Noys and Mordaunt, 2 Vern. 581. e, det en, 


4. If the Heir of the Mortgagee forecloſes the Mortgagor, yet el rg to ee 
the Land ſhall go to the Executor, unleſs the Heir thinks fit to pay ue. . eee. ene 


him the Mortgage-Money, and then he may have the Benefit of the 7 . 
Mortgage. 2 Vern. 67. onthe: dartady:- - 


F. If Money by Marriage-Articles be agreed to be laid out in as ap eee, 
Land, and ſettled on the Huſband and Wife for Life, Remainder to 7/7 vowel 4s THe t a, pf 
their Iſſue, Remainder to the Huſband in Fee; with a Proviſo, that - ge lee, + G C e . 
in Caſe the Huſband died without Iſſue, the Wife might make her //»104o for fe, eee 

Election, whether ſhe would have the Land or Money: The Huſ- f , 
band dies before any Purchaſe mide, leaving his Wife enſeint of a 4 SS. 
Daughter, who was born ſoon after his Death, but died at a Montan . . . 
old; this Money ſhall not be laid out in a Purchaſe, for the Benefit F — 2 73A 
of the Heir of the Huſband, but ſhall go the Wife, as Adminiſtra- ; 
trix to her Huſband and Daughter; but it would be otherwiſe, had 
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Heir and Anceſtor. 


a Bill been brought in the Life-time of the Infant ; 75 Nerth Lord: 
Keeper. Hil. 1684. Kettleby and Atwood, 1 Vern. 298, 299. But 
this Decree was reverſcd by Lord Jefferies, who held; that the 
Money was bound by the — 1 Vern. 471. But 
if Money be agreed to be laid out in Land, in a Marriage-Settle- 
ment, and there is no Iſſue, whether this Money ſhall be looked 
upon as Land, and thereby defeat Simple Contract-Creditors, Qusære. 
1 Salk. 1 54. 

6. If he Wife's Portion, and the like Sum of the Huſband's Mo- 
ney, is agreed to be laid out in Lands, to be ſettled on them and 
the Heirs of their Bodies, without mentioning how the Remainder 
over ſhould be limited, and they both die without Iſſue, and before 
any Purchaſe made; the Money ſhall be paid to the Heir of the 
Huſband, and not to the Adminiſtratrix of the Wife, though ſhe 
ſurvived the Huſband. Paſch. 1687. Knight and Athyns, 2 Vern, 
20, 41. 

Prec. in Chan. 7. If by Marriage-Articles it is agreed, without any poſitive Co- 
oy N venant, that 500 J. being the Wife's Portion, ſhould by the Conſent 
5 Tree of the Huſband and Wife be laid out in Lands, and ſettled on the 
and Rawlinſon Huſband. and Wife for their Lives, Remainder to the Heirs of their 
8 two Bodies, Remainder to the Heirs of the Body of the Wife, Re- 
Money ſhould mainder to the Wife's Brother in Fee, and the Wife dies without 
e Iſſue, and then the Huſband dies; the 500 J. not being laid out; 
ſhould go to this Money ſhall not be taken as Land, and therefore go to the 
the r Brother, to whom the Fee was limited; per Trevor and Rawlinſon 


2 for Lords Commiſſioners, againſt Hutchins, Paſch. 1691. Symons and 


35 that there was Rutter, 2 Vern. 227. 


no Child nor 
Creditor in the Caſe ; and they did not take it to be the primary Intent of the Articles to have Land pur- 


chaſed, there being no expreſs Agreement to purchaſe, but only that it might be purchaſed if the Huſband 
and Wife ſhould ele& and agree to have it ſo ; but Hutchins cont”, he thought that the Intent of the Parties 
was that Land ſhould be purchaſed, and that for the Remainder-Man the Court ought to decree; and relied 
on the Caſe of Annand and Honeyzwvood, Withwick and Jermy, Attauood and Kettleby, formerly adj udged in 


this Court. 


8. If a Man purchaſes Lands in his own Name, and takes an 
Aſſignment of a mortgage Term in the Name of a Truſtee, yet 
the Term ſhall attend the Inheritance, and go to the Heir. Hil. 
1680. T:ifin and Tiffin, 1 Vern. 1. 

* 9. So if a Purchaſer takes the Mortgage Term in his own Name, 
and the Inheritance in the Name of a Truſtee, yet it ſhall go to 
the Heir, though not mentioned to attend the Inheritance. Mich. 
35 Car. 2. North and Langton, 2 Chan. Ca. 156. 2 Chan. Rep. 
271. S. C. But where a Term attending on the Inheritance ſhall or 
ſhall not be Aſſets, vide what ſhall be Aﬀets, Title Erecuto2 and 

Aſdminiſtratoz. 
Pre. in Chan, 10. If a Woman, who is a Ceſtui que Truſt of a Term, having 
as 8. - the Inheritance in her, marries and dies; the Term ſhall attend the 
5. C. ace. Inheritance, and not go to the Huſband as Adminiſtrator of his Wife. 
Mich. 1705. Beſt and Stamford, 2 Vern. 520. 1 Salk. 1 54. S. C. 

11. If the Plaintiff's Father ſeiſed in Fee of Lands, articles to 
pay F. S. 1000/7. to build an Houſe on the Premiſſes, and dies be- 
fore the Houſe is built, the Heir may compel the Builder to build it, 
and the Father's Executor to pay for it. Decreed between Holt 


\ and Holt, Mich. 1694. 2 Vern. 322. 


12. If 


—— | —— 
* 3 Anceſtor. 


I2, If the Dan and Chapter of —— make a Leaſe to a _ - Ay lee, a7 
his Executors and Adminiſtrators, for three Lives; this ſhall' be a L #5904 245 „ 
deſcendable 2 and go to the Heir, and not to the Executor; EA., 

er Cur; but the Cauſe ; Op b Com romiſe. St. John's College 2247 
1 Theming, 2 Vern. 3 > e Fern 2 229. S auc 2 8. 
ne ol 3. Pictures and Glalles tho' generally ſpeaking, Part of the Per- Via the Cafe b 
47. ſonal Eſtate, yet if put up inſtead of Wainſcot, or where otherwiſe 1 By. 
pre ainſcot would have been put, ſhall go to the Heir, for the Houſe Ca. Ar. Pt. 2. | 
ought not to come to the Heir maimed 5 disfigured. Trin. 1705. 4. % H Ng 


ZAzave Domina and Cave Bart, 2 Vern. - on G.. 
e, een weh, Or _—_ £17. 59s & Sor for Ge ee Hes . Longs © 7 Fg Pr | 
or Hf e, + 11097 Fe fee . e eee eee 119 e ee. ad I 
vos ac ei lb y8550s er . cc PHoile SG ao Hhe On Galle ito eee, 


1) ) What ſhall be Alets by y Diſcent in the eee A 4 


1 


SEES AE 
FI, 2,1 Hands of the Heir, . 
eee umn eee FCA 0668747 6 A bl 
Fi N Equity of Redemption of a Mortgage in Fee, though What ſhall be hf 23 moe ter . 
not Aſſets at Law, yet is Aſſets in Equity; and if aliened — —— Alt 


or releaſed by the Heir, he ſhall be anſwerable for the Value. Pa/ch. tozs and Ad⸗ 
1688. Sawley and Gower, 2 Vern. 61. r miniſtra⸗ ale dae, f 

2. If a Man obtains Judgment againſt an Heir, who has a Rever- 3 e Dl e, ot fu, 2 
ſion in Fee deſcended on him, the judgment is only of Aſſets, quando ,,, I 30 5 | 
acciderint, and the Creditor cannot by a Bill in Equity compel MEE ea is ue. e, e, 
Heir to ſell the Reverſion; but muſt expect until it falls. Hi. 1690. 4 e S d bus: 


Fortrey and Fortrey, 2 Vern. 134. a Sr e. CS . 
Go „ "5 BF - bete eee 2 


ee, 2 a . 


) Unreaſonable Bargains and Securities <« 2," 


of Taviſletow” Lat 


obtained krom young Hetrs, in what Caſes 24 , 2%. CE . 
to be ſet aſide. Vide Title Bonds. 2 


I. . an Heir Apparent be intitled to an Eſtate· tail after the Death : 
of his Father, which, if in Poſſeſſion, is worth 800 J. and oe a. » 
is caſt off by his Father, and deſtitute of all. Means of Livelihood; EN 8 0 
and he for 30 J. paid him in Money, and 20 J. per Ann. ſecured to 
be paid him during the joint Lives of him and his Father, abſolutely 
conveys his Remainder in Tail to F. S. and his Heirs; and the Fa- 
ther lives ten Years after this Conveyance, yet the Heir ſhall be re- 
lieved againſt this Conveyance, although it was abſolute; and though 
J. S. had loſt his Money if the Heir had died in his Father's Life- 
time; per Nottingham L. C. Trin. 34 Car. 2. Not and Hill, 1 Vern. 
167, 168. Rut npon a Re-hearing, this Decree was reverſed by 
North Lord Keeper, who ſaid he could not relieve the Heir, unleſs 
it be declared a Law in Chancery, that no Man muſt deal with an 
Heir in his Father's Life-time ; but upon a ſecond Re-hearing, this 
laſt Decree was reverſed, and the firſt eſtabliſhed by 7efferies L. C. 
Who faid, that he took it to be an unrighteous Bargain from the 
Beginning, and that nothing which happened afterwards could help- 
it. 2 Chan. Ca. 120. S. C. 2 Vern. 27. S. C. 

2. If one intitled to an Eſtate, after the Death of two old Lives, 
takes 3 50 J. to pay 700. when the Lives fall, and mortgages the 

Eſtate as a Security; though both the Lives die within two Vears, 

yet. 


* 
— 1 


* — 8 _ 


=. 276 Of Ideots and Lunaticks, 
e yet there ſhall be no Relief (a) againſt this Bargain! Hil. 1682, 
.. Theſe hazar- Batty and Loyd, 1 Vern. 141. 


: dous Bargains, 

| Sis | with Heirs -or others, are not always ſet aſide in a Court of Equity, for they may be fair ; and it is only upon 

: the Circumſtance of Fraud, or being extreamly . unteaſonable, that they can be overthrown : But Bargains of 
this Kind will be aſſiſted in a Court of Equity, though there are not ſufficient Grounds to ſet them quite 
aſide.” Vid 1 Vern. 271. 2 Chan. Ca. 136, 137. 2 Vern. 15. And Note, That regularly the Party, who 
comes to be relieved, muſt reſtore the Money paid, c. according to that Maxim in Equity, He who 
evould have Equity done him, muſt do it to others. But for this, vide where Relief bas been given againſt un- 
reaſonable Bonds obtained from young Heirs, Title Bonds and Obligations. 
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br 10 $orm ler 4 74A) Df Ideots and Lunaticks, who are ſuch, how found, to 
cle, 4 te eee, A, cz: whole Cuſtody. to be committed; and here of the Power 
g — Duty of their Committees, and of Abuſes done 
| em. 

| (B) a Ls. of Ideots and Lunaticks are good. vold oz 
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(A) Of Jdeots and Lunaticks, who are ſuch, 
how found, to whole Cuſtody to be com⸗ 
mitted; and here of the Power and Duty 
; their Committees, and of Abuſes done 
N , a fee Al. large e one t em. ä 
2 chen“, 790 , Hie | 


Combe i, raid w Lene fe, A 


HE King by Letters Patent granted to A. the Cuſtody of 
5 Gb LO, C. D. Habendum to A. his Executors, Adminiſtrators and 
ET ao = 2 ie . Hal Aſſigns, during the Ideocy of the ſaid C. D. after the 
ak 8 N 7 ti fo aue. Death of A. P.obtain'd Letters Patent for the Cuſtody of 
97 7 A, . . Cad C11 Rhe (aid Ideot; and upon arguing the Point, vi. whether the Cuſtody 
= Lol A eee Le Hard . auh an Ideot can by Law be granted to a Man, his Executors, Admini- 

1 ſtrators 


H. FC "4 ee, CH he SHA AO LL Lhe cee Ser - he goers . g 1 - PE he 
Co 77 lar ace. & vol Vhe rularnce 7 fel ere 10440 e Lhe = cnMeHeal 11 
Ars rot rods ee, 222 Ale 1207 e 104 feat 4, —— He Herod 
FFC 


>) | 


4 A 
at 


not; , 7 bes * 7 — 
for though it be an Advantage and Emolument to the King, yet it 5 2 jp 75 Gayel? Seele. 
is coupled with a Truſt; and if the Grantee ſhould die inteſtate, or A. ie 2d p07 A Cori of Het dard 
make an Infant Executor; it would be highly inconvenient ; and he e, , bee, 1/049 Vol e. 
ſaid there was no Precedent of any ſuch Grant from the Time of . EE noo 45 moat 
the making the Statute de Prærogat. Regis, Mich. 1681. Prodgers _ , Hh ws 8 
and Pbrazier, 1 Vern. 9. Fern. 137. S. C. where it is ſaid, that ere e CA Wnt 
Lord Keeper North refuſed to do any Thing in it, till the Validity mes apt Ge e wks 
of the Patent was determined in a legal Way. Vide 3 Mod. 43. S. C. ee Lorri bd Crd, C. 
where in B. R. the Grant to the Executors was held good; for the ieee, A 20 . 
King has the ſame Intereſt in an Ideot that he had in his Ward, a A. $44 0 3 
which always went to the Executor of his Grantee; but it was 4 | ee 7 
otherwiſe of a Lunatick. | ee, eee bee 

2. If an Inquiſition find that ſuch a one was an Ideot for eight 
Years laſt paſt, ſuch Inquiſition is void; for an Ideot muſt be found 
to be ſo @ nativitate, otherwiſe is not an Ideot, but a Lunatick 
only. Prodgers and Phragier, 1 Vern. 12. per Lord Chancellor, 

Vide 3 Mod. 43. 8. C. in B. R. where this Finding was held ſuffi- 
cient; for the Inquiſition finding the Party an Ideot, the Adding 
eight Vears was ſuperfluous. | ; 

3. A Woman was found a Lunatick, and the Cuſtody of her was . 74+ cove of eee, Ae 
committed to a Stranger; on Application made by her Siſter, to have .,,,-.,\ ,-, 2 
the Cuſtody, ſhe infifted. that 4 ſhe was next bf Kin, fo ſhe was 2 3 7 0. 9 
the propereſt Perſon for that Purpoſe; for being intitled to Admi- fe 7o He cd AEH Sore 
niſtration to the Lunatick, ſhe would be the more careful of her Ke 7 Soee0 212094 Hhe. 4 —- 
Effects; and the Objection to a Guardian as next of Kin, who may . be ce. X 


N 2 


inherit, will not hold in this Place, becauſe there is no Inheritance. Sox bac, ——— 
My Lord Chancellor held, that this was not a Matter of Right, but NF 4 : . 
of Prudence, and that he would not remove her from the Cuſtod „e. 5 
of the Stranger, nor ever grant the Cuſtody of a Lunatick to one 77 ge, el, EL bee. 
who ſhould make gain of it; but he ſaid the Siſter ſhould be called 227705 i, 4+ cortfporry, AA. b, 
- the yearly Account before the Maſter, Lady Cope's Caſe, 2 Chan. a Cue. „„ 
a. 239. | 
4. 1 Lunatick, before he became ſuch, made a Mortgage of a 3 5 GD tor 4 G0 
ood Part of his Eſtate for 50 J. afterwards his Committee trant- 8 
ferred this Mortgage, and took up 3 or 400 l. more upon it; and Cc eee. ee E 
my Lord Keeper declared, the Mortgage ſhould ſtand a Security for | $4727; s ret 
ol. only; and he likewiſe held that the Committee of a Lunatic! „ 
Pas an Eſtate but during Pleaſure, and therefore cannot make Leaſes , œ HE aus 
nor any ways incumber the Lunatick's Eſtate, without fpecial Or- E ME 80 , 4 fue meer 
der of this Court, where the Profits are not ſufficient to maintain---* 1444 eee ee 497 
the Lunatick. And as to Improvements and Buildings, made by a e ,v e A, 8 
Committee, on the Lunatick's Eſtate, that the Heir, upon the Lu- p27 2 
natick's Death, muſt be let into the Eſtate, without making any * Fa - i be 5 
Allowance for ſuch Improvements. Mich. 1684. Fofter and Mer _ © hb 9 VA ace, 100d 1477 © 
chant, 1 Vern, 262. ONE wth eee 1247} ieee, Ae n, | 
The Committees of a Lunatick, having inveſted Part of the-, wy 1m ro HL He 
Lunatick's Perſonal Eſtate in a Purchaſe of Lands, made in the RE, 3 f 
Lunatick's Name, to him and his Heirs; the Queſtion was, whether WE” Fore rt - 
the Committees had not exceeded their Power, by changing the Pert. r Home 
ſonal Eſtate into a Real Eſtate, and thereby defeating the next of 77 7/7 xv Pat le, 1049 
Kin, in Favour of the Heirs at Law. And after great Debate, and e, + ot. {2119 FA 5 


, 


upon reading the Statute made touching the Granting of the Cuſtody A. ood A the Jon 4 
of the Lunatick, whereby it is provided, that the Surplus ſhall be eG PR: 
ſafely kept and delivered to him, if he recover; if not, upon his/ — . . 85 7 
Death to be employed for the Benefit of his Soul, Sc. The Court? e, ee bee 

| 4. B decreed oil en 
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Of Ideots and Lunaticks. 


1 * 


decreed an Account of the Perſonal Eſtate, and the Lands purchaſed 
to be ſold, and the Money to go and be divided as Perſonal Eſtate, 
amongſt the next of Kin. Mz. 1690. Awiley and Arodley, 
2 Vern. 192. * 
Prec. in Chan. 6, If a Man forcibly takes away a Lunatick, whilſt ſhe is under 
203. Li,. Commitment, and marries her, this is ſach a Contempt, for which 


1702. 8. C. 


under the the Court of Chancery will commit him; but if the Marriage is 


_ - _ afterwards held good in the Spiritual Court, (as it may be by being 
2 ic; Mes, conſummated in one of her lucid Intervals) and if upon Inſpection it 
A. who was appears, that ſhe is reſtored to her Underſtanding, the Huſband ſhall 


committed 25 be diſcharged, and the Commiſſion of Lunacy vacated. Trin. 1702. 


a Lunatick, 


was forcibly Mrs, Aſber's Caſe. 
taken away by | | ; 
P. and married to him, (for which Contempt P. was committed) and the Marriage controverted in the 

Spiritual Court; and ſhe was now brought into Court to be inſpected, and Lord Keeper was of Opinion ſhe 
was in her right Mind; and the Queſtion was, whether ſhe ſhould be diſcharged of the Commitment, and lefe 
to her Huſband, or-if ſhe were to be continued under Commitment, if her Huſband ſhould be the Commit- 
tee? Lord Keeper ſaid, though ſhe is not out of Order now, ſhe may be again; the Commitment is Regium 
minus, not a Prerogative, but a Duty, and the Marriage though good is no Swper/edeas to it; but he thought 
ſhe ought not to go back again to the ſame Commitment, though he would not now diſcharge her from-it: He 
ſaid, ſuppoſe ſhe did contract when mad, and agreed and conſummated when ſober, it would be The 
Reporter adds, that Sir John Cook being aſked, if he had known the Party ſequeſtred, where iage 
was conſummated, anſwered, Ves, often, how elſe ſhall the Marriage be controverted. Id. 204. 


(B) What Acts of Jdeots oz Lunaticks are 
good, void 02 voidable. 


1. | F a Man who is Non Compos Mentis aliens Lands, this ſhall 

not be reſtored to himſelf in Chancery, upon a Matter of 
Equity, againſt the Maxim of the Common Law. 1 Rell. Rep. 
per Lord Chancellor and J. Dodderidge. 

2. J. S. by Inquiſition was the 23d of June 1664. found a Lu- 

natick, with a Retroſpect of 17 Years; it was likewiſe found, that 
he aſſigned a Debt ſufficiently ſecured to him for the Purchaſe of a 
certain Manor ; and on a Bill brought in his Behalf by the Attorney 
General, Juſtice Tyrr:/ held, that he ought to be relieved, and of 
the ſame Opinion was my Lord Keeper, on a Rehearing ; and ſaid, 
that it was not neceſſary, that the Lunatick ſhould be a Party, but 
gave the Defendant Leave to traverſe the Inquiſition. Mich. 20 Car.2. 
The Attorney General on Behalf of Smith a Lunatick and Sir Robert 
Parkhurſt, 1 Chan. Ca. 113. Vide 1 Chan. Ca. 153. S. C. cited, and 
there held, that it is neceſſary, that the Lunatick ſhould be made a 
Party ; /ecus of an Ideot, and that it was diſpenſed with in the above 
Caſe, becauſe he ſhould not be admitted to ſtultify himſelf. 
3. If A. Tenant for Life, with Remainder to his firſt Son in Tail, 
Remainder to B. in Fee, and A. being Non Compos, ſurrenders by 
Deed to B. before he has a Son, this Deed of Surrender is abſolutely 
void, and the contingent Remainder not deſtroyed. Thomſon and 
Leach ; adjudged in B. R. and affirmed on a Writ of Error in the 
Houſe of Lords, Show, P. C. 150. 2 Salk. 427. S. C. 3 Lev. 284. 
2 Salk. 576. S. C. vide 2 Chan, Ca. 103. where a Conveyance made 
by a Perſon of weak Underſtanding was ſet aſide ; and 2 Vern. 189. 

4. A. obtained a Purchaſe at a great Undervalue by Deeds, Fines 
and Recoveries, from one who was a Lunatick, and on Applica- 
tion of his Committee, the Purchaſe was ſet aſide. 2 Yern. 678. 
Vide 2 Vern. 414. that a Settlement made by a Lunatick, though 
not unreaſonable, ſhall be ſet aſide; vide 1 Vern. 155, where the 

| Court 
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Court directed that a Settlement, which was, intended to be made 
by one who was found a Lunatick, but it was urged was reſtored | | 
to his Underſtanding, ſhould be made by Fine in C. B. that the ff 
Judges might inſpect and examine him; vide 1 Vern. 105. that a l 

ill made by one who afterwards becomes Non Compos, is not re- 
voked by his being found afterwards a Lunatigk and thay a Bill 
will not lie to eſtabliſh the Teſtimony of the Witneſibs to it in 
Perpetuam rei Memoriam. 

* 5. A Bill was brought by a, Lunatick and his Committee, to 
ſet aſide a Settlement, which had been obtained from him by the 
Detendant, before the Iſſuing out of the Commiſſion of Lunacy; 
but ſubſequent to the Time, wherein by the Commiſſion he was 4 
found to have been a Lunatick ; and the Bill charged ſeveral Acts of q 
Inſanity and Diſtraction, previous to the Making of the Settlement, 
and the Iſſuing out of the Commiſſion; and charged likewiſe that } 
the Commiſſion of Lunacy was till in Force. To this Bill the f 
Defendants demurred, for that 'twas againſt a known Maxim of | 
Law, that any Perſon ſhould be admitted to ſtultify himſelf, be- 'q 
cauſe, during the Continuance of the Lunacy, he cannot be ſu 1 
poſed to know what he did: But my Lord Chancellor over-ruled .M 
the Demurrer, and faid, that Rule was to be underſtood of Acts , 
done by the Lunatick to the Prejudice of others, that he ſhould 
not be admitted to excuſe himſelf on Pretence of Lunacy ; but not 
as to Acts done by him to the Prejudice of himſelf ; befides, here 
the Committee is likewiſe Plaintiff, and the ſeveral Charges of Lu- 
nacy are by him, in Behalf of the Lunatick; and it has been al- 
ways held, that the Defendant muſt anſwer in that Caſe ; and fo he 
was ordered to do here, though the Settlement was not unreaſonable 
in it ſelf, being only to limit the Eſtate in Queſtion to the Defen- 
dants, the Uncles, in Caſe of Failure of Iſſue Male of the Lunatick, 
with Power for the Lunatick to charge the ſame with conſiderable 
Portions for his three Daughters, and a Power of Revocation, Micb. 
yo 72 —— at my n a, 851 - 8 
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(A) Infants, how far favoured in Equity. | 3 
(B) pow far bound in Equity, 02 leſs favoured than at Law, 
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(A) Jnfants, 7s, bm fa five favoured fn Equity, 


1. VF a Man intrudes upon an Infant, he ſhall receive the Pro- 
fits but as Guardian, and. the Infant ſhall have an Account 
againſt him in (a) Chancery, as Guardian. 1 Fern, 29 5 4 


(a) The In- 


 exralt of In- : = Lord Keeper, 


fants is to far © 
regarded and taken care of in this Court, r Infant, en 


Day given him, to ſhew Cauſe, after he comes of Age: An Infant may by his Prochein Amy call his Gu 
to an Account, even during his Minority: If a Stranger enters and receives the Profits of an Infant's Rate 


he ſhall, in Conſideration of this Court, be looked upon as a Truſtee for the Infant. Per Holt Ch. Juſt. in 
his Argument of the Caſe of Lord Falkland and Bertie, 2 Fern. 5 By this Court will decree building Leaſes 


for ſixty Years, of Infants Eſtates, when it appears to be for their 2 Vern. 224. 


* 2, It a Man, during a Perſon's Infancy, receives the Profits of 
an Infant's Eſtate, and continues to do ſo for. ſeveral Years after 
the Infant comes of Age, before any Entry is made on him ; yet he 
ſhall account for the Profits throughout, and not during t he In- 
fancy only. Pecreed Pajeh:+699:-Yallop-and-Hohoorthy: 

3. An Infant cannot be forecloſed, 5 a Day to ſhew Cauſe 
after he comes of Age; but the proper Way in ſuch a Cale is to 
decree the Lands to be fold to pay the Debts, and that will bind 
the Infant; per Cur', Booth and Rich, 1 Vern. 295. But if there 
be a Mortgage, and it depends upon a diſputable Title, ſo that 
no Money can be had by an Afignment of it over, Equity will 
not decree an Infant to be forecloſed till he comes — Age. 2 Vent. 


Prec. in 9 . PA Lohds are deviſed to be ſold for Payment of Debts, the 
184, 185, Lata may be decreed to te ſc14 without giving the Heir, who is 
an 


—_ 


» 


Infant. 2281 


> | 
0 


an Infant, a Day to ſhew Cauſe, when he comes of Age for no- 
thing deſcends to him; but if he is decreed to join in the Sale, he 
muſt have a Day after he comes of Age. Decreed on a Bill of 
Review, Hz. 1701. Cooke and Parſons, 2 Vern, 429. 

5. If an Infant puts in an Anſwer by Guardian, and there is a Prec. in Chas, 
Decree againſt him, without any Day given him to ſhew Cauſe, 229, S. C. «c- 
ſuch Anſwer ſhall not be read, or admitted as Evidence againſt him mY 
when he comes of Age; but if a ſuperannuated Defendant puts in 
an Anſwer by his Guardian, it ſhall be read againſt him at any 
Time after ; for he is ſuppoſed to grow worſe, and is not to have a 
Day to ſhew Cauſe. Per Lord Keeper, Trin. 1704. Sir Richard 
Leving and Lady Caverhy. 

6. If A. deviſes Lands to Truſtees until Debts paid, and then to 
an Infant and his Heirs, and J. S. enters and levies a Fine, and five 
Years paſs, and the Infant, when of Age, brings an Eje&ment, but 
is barred, becauſe the Truſtees ſhould have entered ; yet Equity will 
relieve, and not ſuffer an Infant to be barred by the Laches of the 
Truſtees, nor to be barred of a Truſt Eſtate during his Infancy ; 
and the Infant, in this Caſe, ſhall recover the mean Profits, De- 
creed Mich. 1699. Allen and Sayer, 2 Vern, 368. 

7. A Court of Equity may, by the Approbation of an Infant's His +4550 (fe : wee, ger 
Relations, allot the Infant Maintenance out of a Truſt Eſtate, tho 6 £ clad, for 
there be no Proviſion in the Truſt for that Purpoſe; and this is found- T0 


ed on natural Equity. Trin. 1691. Englefield and Envlefield ; | 
2 Vern, 236. _ l 8 . — off bt He alroreteart 
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90 h 07” fe EAA 24 SO — 7 OUT2 
1. | Nfants have been obliged to Anſwer in Equity, when the ParoF ,,, ,.7 4 Ac E414” 
ſhould icky KS at Law. Toth. 185 4 Cp ca * * 
2. A Sequeſtration may iſſue againſt an Infant. 2 Chan. Ca. 163. 
3. Infants may be forecloſed of the Equity of Redemption Vide 
i Vern. 295. 2 Vent. 350. ES EEE 
4. If an Anceſtor dies indebted by Bond, in which the Heir is ex- „be Lo 11204547 onenr  — Me 
reſly bound, and leaves no Perſonal Aſſets, and the Lands deſcend” / £1 Sade 4 4 
ut an Infant Heir, whether Equity will, during the Minority of the 8 5 * 2 I 
Heir, decree Satisfaction, Quære; & vide 1 Vern. 173. where it is“ THC Ari Aer 014 pa ic. 
ſaid, that Infants may be ſued in Equity, and that there is no Pre- 92997 /0 7 0052 Vorern 
cedent, that the Parol ſhould demur ; and 1 Vern. 428. where the A eue, . ue, Ea i 
Maſter of the Rolls ſaid, that he thought ſuch a Decree reaſonable ;, , eee, ee, U, e, 
but the Reporter adds a Dubitatur to it. e mn , 
5. If one gives her Son other Lands in Lieu of Lands intailed, e. ps A ” " 
and by her Will gives her intailed Lands to her Daughter, and x 15 Marth 1795 
takes a Bond from her Son to permit her Daughter to enjoy the in- / 
tailed Lands, and the Son dies, leaving an Infant Son, who being in 
Poſſeſſion of the Lands that came in Recompence, brings an Eject- 
ment for the intailed Lands; but by Reaſon of the Infancy of the 
Grandſon, the Bond cannot be ſued; if the Daughter brings a 
Bill, ſhe ſhall by Decree be quieted in Poſſeſſion of the intailed 
Lands, until fix Months after the Infant comes of Age, and then the 
+ % | Infant 
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Infant may ſhew Cauſe. Trin; 1691. Thomas and Gyles, 2 Vern. 


6, If Lands are given by Will to a Woman and the Heirs of her 
Body, and it is declared, that if ſhe left no Sons, and only two 
Daughters, the eldeſt ſhould pay the youngeſt 300 J. and have the 
whole Eſtate ; if there are two Daughters only, and the 3001. is not 
paid, and the younger brings a Bill for an Account of Profits, and 
for Poſſeſſion of Half the Eſtate ; the Court will decree the eldeſt 
Siſter, though an Infant, to pay the 300 J. in fix Months, with In- 
tereſt from the Mother's Death, or in Default, to, account for Profits 
of a Moiety, and the Moiety to be ſet out by Commiſſioners, and 
to be held and enjoyed by the younger Siſter; but the elder, being 
an Infant, muſt have a Day to ſhew Cauſe when ſhe comes of Age. 
Hil. 1704. Gundry and Baynard, 2 Vern. 479. 

7. An Infant ſhall be bound by Conditions in Fact, and ſuch 


(% An In- Conditions as he can perform, in Equity as well as in (a) Law. 


fant is bound Vide Fry and Porter's Caſe, 1 Mod. 300. 2 Vern. 343. 
by all Condi- 
> tha Charges and Penalties in an original Conveyance, whether he comes to the Eſtate by Grant or Deſcent. 


1 Inſt. 233. 6. 


* 
,* 


8. A. gave Lottery-Tickets amongſt her Servants, on Condition, 
that if any of them came up a Prize of 20/. or more, they ſhould 
give one Half to her Daughter ; the Ticket given the Foot-Boy, 
who was an Infant, came up 1000/. Prize; and it was held, that 


the Daughter was well intitled to a Moiety ; for a Gift to an In- 


fant, on Condition, binds him as well as another Perſon. Trin. 
1706. Scot and Houghton, 2 Vern, 560. 


(C) What Acts of Infants are good, vold 
oz voidable. 


. * an Infant ſells Lands for Money, and purchaſes other Lands 

with the Money; yet this Sale made by the Infant ſhall not 

be helped in Chancery, becauſe the Perſon of the Infant is diſabled 

by a Maxim in Law. 16 Fac. 1. per Lord Chancellor, Dodderidge 
and Hutton, 1 Rol. Abr. 376. | 

2, But if an Infant makes an Agreement, and receives Intereſt un- 


der it after he comes of full Age, ſuch Agreement ſhall be decreed 


againſt him, Hz. 1682. Franklin and Thornebury, 1 Vern. 132. 
3. So if an Infant makes an Exchange of Lands, and continues in 
Poſſeſſion after he comes of Age, he ſhall be bound by it. 2 Vern. 

22 5. per Curiam. 13 
4. If A. an Infant, deſires that Lands ſubject to a Truſt for Pay- 


ment of younger Childrens Portions might not be ſold, and offers 


by his Anſwer to ſettle other Lands for raiſing the Portions; A. ſhall 
be bound by the Offer made by him in his Anſwer, if the other Side 
are thereby delayed ; and if the Infant 4. does not immediately af- 
ter his coming of Age apply to the Court in order to retract his 
Offer, and amend his Anſwer, Decreed, Ceci] and The Earl of 
Saliſbury, 2 Vern. 224. „ | 
5. If an Infant borrows a Sum of Money, for which he gives a 
Bond, and deviſes his Perſonal Eſtate (being of ſufficient Capacity) 


for 


- 
— — — 1 —— 


1 Infant. 


IF 


NY 


for the Payment of his Debts, particularly thoſe he had ſet his Hand 
to, this Bond-Debt ſhall be paid. Decreed 1651. Hampfon and 
Lady Sydenham, Nel. Chan. Rep. 5 9. A 
6. If an Infant Executor aſſents to a Legacy, ſuch Aſſent (a) ſhall (a) An In- 
be good, if there are ſufficient Aſſets beſides to pay Debts ; ſecus not. r ? 
Per Lord Keeper Finch, 1 Chan. Ca. 256. - 8 teen Years of 
: - ; my . - ; ay 2 E, cannot 
bind himſelf by His Aſſent to a Legacy. 5 Rep. 29. GE Elix. 719. 
7. An Infant may adminiſter at ſeventen, but cannot commit a 
Devaſtavit till he is of (6) full Age. Per North Lord Keeper, ( Where an 
1 Vern. 328. , Infant is made 
; * Executor, Ad- 
miniſtration muſt be granted cum Tefamento annexo to his Guardian, or next Friend, durante Minoritate ; but 
the Adminiſtration ceaſes when the Infant is ſeventeen Vears of Age; ſo if an Infant Executrix, before ſeven- 
teen Years of Age, taketh a Huſband of full Age, the Adminiſtration preſently ceaſeth. 5 Rep. 29. 6 Rep. 
67. 2 luſt. 398. But if an Infant is intitled to an Adminiſtration of the Goods of an Inteſtate, Adminiſtra- 


tion ſhall be granted to another till he is twenty-one ; becauſe a Minor cannot enter into a Bond, with Sure- 
ties, to adminiſter faithfully, as required by the 22 & 23 Car. 2. ts 


8. An Infant Female may make a Will, and diſpoſe of her Per- 
ſonal Eſtate at twelve; an Infant Male at ſeventeen, or at fifteen, 
if proved to be of Diſcretion ; agreed in the Caſe of Biſbop and 
Sharp, 2 Vern. 469. by the Civil Law at fourteen ; and this Age is 
now admitted of in Chancery. 3 
9. An Infant may be a (c) Truſtee. 2 Vern. 561. (c) And by 


cap. 1 9. Infants ſeiſed or poſſeſſed of Eſtates in Fee in Truſt, or in Mortgage, are enabled: to 8 
ances of ſuch Eſtates. | | . 


* 10. In this Caſe it was urged, that by the Cuſtom of Mer- 
chants, Infants were compellable to account as Factors; but the 
Court held, that though an Infant may be an Executor, and ſhall be 
charged, becauſe the Law enables him; ſo he may be charged in 
Trover, becauſe a Tort; yet neither on a Contract, nor as Bailiff, nor 
for Goods to carry on a Trade, can. he be charged ; and therefore 
when they are made Factors, Security ought to be taken from their 
Friends, for their Accounting. Trin. 1700. Smally and Smally. 

I1.. A. having married an Heireſs, who was but eighteen Years 


of Age, and ſhe being with Child, A. petitioned the King, that he 

would be pleaſed by Privy Seal to direct his Juſtices of the Common 

Pleas to take a Fine or Common Recovery, ſo that the Petitioner 

may be ſure of an Eſtate for Life in the Premiſſes. The King in 
Anſwer ſaid, that he was ſatisfied of the Petitioner's Merit, but re- | 
ferred it to the Lord Chancellor, to report what was fitting to be 

done therein ; who, upon hearing Counſel, declared he thought the 

Petition reaſonable, and that he would report the ſame to the King 
accordingly. Sir Humphry Mackworth's Caſe, 1 Vern. 461. Note; 

Serj, Maynard obſerved, that the Petition was inartificially drawn, 

in praying, that a Fine or Common Recovery may be taken, for that 

a Fine cannot be taken from an Infant, but a (d) Recovery may, by (% An ta- 


the King's ſpecial Direction. fant, either by 
| himſelf, or 
Guardian, cannot ſuffer a Common Recovery ; but if he obtains a Privy Seal for that Purpoſe, he may ſuffer 
a Recovery. 10 Rep. 43. Where ſuch Recoveries have been, wide Hob. 199. Cro. Car. 307. 1 Rol. 
Ar. 731. And wide 2 Salk. 567. where J. S. being of the Age of nineteen Years, his Siſter, who was the 
.next in Remainder, and alſo his Heir, married one of his Footmen, and he petitioned the King for Leave to 


ſuffer a Common Recovery, who referred it to the Judges of the Common Pleas, before whom ſeveral Pre- 
cedents of Recoveries ſuffered by Infants upon Privy Seals, were cited ; but the Judges having obſerved, that 
ſeven of the Petitions were by Fathers, upon the Marriage of their Sons, and an equal Recompence given ; 
and that here was neither Father nor Marriage in the Caſe ; they diſallowed it, and faid, that this Matter 
had been carried too far already. 


CAP. 
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2 Infant. 

Infant may ſhew Cauſe. Tyin. 1691. Thomas and Gyles, 2 Vern, 

i 1 | 
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% If Lands are given by Will to a Woman and the Heirs of her 
Body, and it is declared, that if ſhe left no Sons, and only two 
Daughters, the eldeſt ſhould pay the youngeſt 300 J. and have the 
whole Eſtate ; if there are two Daughters only, and the 300/. is not 

id, and the younger brings a Bill for an Account of Profits, and 
for Poſſeſſion of Half the Eſtate ; the Court will decree the eldeſt 
Siſter, though an Infant, to pay the 300 J. in fix Months, with In- 
tereſt from the Mother's Death, or in Default, to, account for Profits 
of a Moiety, and the Moiety to be ſet out by Commiſſioners, and 
to be held and enjoyed by the younger Siſter ; but the elder, being 
an Infant, muſt have a Day to ſhew Cauſe when ſhe comes of Age. 
Hil. 1704. Gundry and Baynard, 2 Vern. 479. 

7. An Infant ſhall be bound by Conditions in Fact, and ſuch 

(a) An In. Conditions as he can perform, in Equity as well as in (a) Law. 


fant is bound Vide Fry and Porter's Caſe, 1 Mod. 300. 2 Vern. 343. 


by all Condi- | 
* Charges and Penalties in an original Conveyance, whether he comes to the Eſtate by Grant or Deſcent. 


1 Uiſt. 233. 6. 


2 8. A. gave Lottery-Tickets amongſt her Servants, on Condition, 
WM that if any of them came up a Prize of 20/, or more, they ſhould 
| give one Half to her Daughter ; the Ticket given the Foot-Boy, 
who was an Infant, came up 1000 J. Prize; and it was held, that 
the Daughter was well intitled to a Moiety ; for a Gift to an In- 
fant, on Condition, binds him as well as another Perſon. Trin. 
1706. Scot and Houghton, 2 Vern, 560. 


A 


(O) What Acts of Inkants are good, vold 
02 voidable, 


7 1. IF an Infant ſells Lands for Money, and purchaſes other Lands 
with the Money; yet this Sale made by the Infant ſhall not 
be helped in Chancery, becauſe the Perſon of the Infant is diſabled 
by a Maxim in Law. 16 Fac. 1. per Lord Chancellor, Dodderidge 
and Hutton, 1 Rol. Abr. 376. | | 

2, But if an Infant makes an Agreement, and receives Intereſt un- 
der it after he comes of full Age, ſuch Agreement ſhall be decreed 

againſt him, Hz. 1682. Franklin and Thornebury, 1 Vern, 132. 
3. So if an Infant makes an Exchange of Lands, and continues in 
Poſſeſſion after he comes of Age, he ſhall be bound by it. 2 Vern. 

225. per Curiam, oy 
4. If A. an Infant, deſires that Lands ſubject to a Truſt for Pay- 
ment of younger Childrens Portions might not be ſold, and offers 
by his Anſwer to ſettle other Lands for raiſing the Portions; A. ſhall 
be bound by the Offer made by him in his Anſwer, if the other Side 
are thereby delayed; and if the Infant A. does not immediately af- 
ter his coming of Age apply to the Court in order to retract his 
Offer, and amend his Anſwer, Decreed, Ceci] and The Earl of 

Saliſbury, 2 Vern. 224. | | 
5. If an Infant borrows a Sum of Money, for which he gives a 
Bond, and deviſes his Perſonal Eſtate (being of ſufficient Capacity) 


for 


*, 
280 


. Infant. | 5... _ 


for the Payment of his Debts, particularly thoſe he had ſet his Hand * 
to, this Bond-Debt ſhall be paid. Decreed 1651. Hampfon and 

Lady Sydenham, Nel. Chan. Rep. 55, | 

6. If an Infant Executor aſſents to a Legacy, ſuch Aſſent (a) ſhall (e) An In- 
good, if there are ſufficient Aſſets beſides to pay Debts ; ſecus not. 4 


before ſeven- 


Per Lord Keeper Finch, 1 Chan. Ca. 256. teen Years of 


37 1 be Age, cannot 
bind himſelf by his Aſſent to a Legacy. 5 Rep. 29. Cre. Flix. 719. 


7. An Infant may adminiſter at ſeventen, but cannot commit a 


. 


Devaſtavit till he is of (6) fall Age. Per North Lord Keeper, (3) Where an 
1 Vern. J2 8. * Infant is made 
| | - Executor, Ad- 
miniſtration muſt be granted cum Tefamento annexo to his Guardian, or next Friend, durante Minoritate ; bat 
the Adminiſtration ceaſes when the Infant is ſeventeen Years of Age ; ſo if an Infant Executrix, before ſeven- 
teen Years of Age, taketh a Huſband of full Age, the Adminiſtration preſently ceaſeth. 5 Rep. 29. 6 Rep. 
67. 2 Juſt. 398. But if an Infant is intitled to an Adminiſtration of the Goods of an Inteſtate, Adminiſtra- 
tion ſhall granted to another till he is twenty-one ; becauſe a Minor cannot enter into a Bond, with Sure- 
ties, to adminiſtet faithfully, as required by the 22 & 23 Car. 2. | 55 | 


8. An Infant Female may make a Will, and diſpoſe of her Per- 
ſonal Eſtate at twelve; an Infant Male at ſeventeen, or at fifteen, 
if proved to be of Diſcretion ; agreed in the Caſe of Bri/hop and 
Sharp, 2 Vern. 469. by the Civil Law at fourteen; and this Age is 
now admitted of in Chancery. . 


9. An Infant may be a (c) Truſtee. 2 Vern. 561. (c) And by 

NF. the 7 Ann. 
cap. 19. Infants ſeiſed or poſſeſſed of Eſtates in Fee in Truſt, or in Mortgage, are enabled to . — 
ances of ſuch Eſtates. | 


* 10, In this Caſe it was urged, that by the Cuſtom of Mer- 
chants, Infants were compellable to account as Factors; but the 
Court held, that though an Infant may be an Executor, and ſhall be 
charged, becauſe the Law enables him; ſo he may be charged in 
Trover, becauſe a Tort; yet neither on a Contract, nor as Bailiff, nor 
for Goods to carry on a Trade, can. he be charged ; and therefore 
when they are made Factors, Security ought to be taken from their 
Friends, for their Accounting. Trin. 1700. Smally and Smally. 
11. A, having married an Heireſs, who was but eighteen Years 
of Age, and ſhe being with Child, A. petitioned the King, that he 
would be pleaſed by Privy Seal to direct his Juſtices of the Common 
Pleas to take a Fine or Common Recovery, ſo that the Petitioner . 
may be ſure of an Eſtate for Life in the Premiſſes. The King in 
Anſwer ſaid, that he was ſatisfied of the Petitioner's Merit, but re- 
ferred it to the Lord Chancellor, to report what was fitting to be 
done therein ; who, upon hearing Counſel, declared he thought the 
Petition reaſonable, and that he would report the ſame to the King 
accordingly. Sir Humphry Mackworth's Caſe, 1 Vern. 461. Note; 
Serj, Maynard obſerved, that the Petition was inartificially drawn, 
in praying, that a Fine or Common Recovery may be taken, for that 
a Fine cannot be taken from an Infant, but a (d) Recovery may, by (% An ta. 


the King's ſpecial Direction. fant, either by 
| himſelf, or 
Guardian, cannot ſuffer a Common Recovery ; but if he obtains a Privy Seal for that Purpoſe, he may ſuffer 
a Recovery. 10 Rep. 43. Where ſuch Recoveries have been, wide Hob. 199. Cro. Car. 307. 1 Rel. 
Ar. 731. And wide 2 Salk. 567. where FJ. S. _ of the Age of nineteen Years, his Siſter, who was the 
next in Remainder, and alſo his Heir, married one of his Footmen, and he petitioned the King for Leave to 
ſuffer a Common Recovery, who referred it to the Judges of the Common Pleas, before whom ſeveral Pre- 
cedents of Recoveries ſuffered by Infants upon Privy Seals, were cited ; but the Judges having obſerved, that 
ſeven of the Petitions were by Fathers, upon the Marriage of their Sons, and an equal Recompence given ; 
and that here was neither Father nor Marriage in the Caſe ; they diſallowed it, and ſaid, that this Matter 
had been carried too far already. 
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| La OV" / (A) Injuniffons, in what Caſes, and when to be granted. 
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(A) Jnjunctions, in what Caſes, and when 
to be granted, 


Truſtee having contracted to ſell an Eſtate to one Per- 
ſon, and the Cęſtui que having actually ſold it to an- 


I. 
(a) Injunc- other, who moved for an (a) Injunction to quiet him 
tions to ſtay | | 


Waſte, aid; in the Poſſeſſion, being diſturbed by the Truſtee ; it 


Title Waſte; was held by my Lord Keeper, that an Injunction for Quieting the 


1 Poſſeſſion, is only grantable where the Plaintiff has been in Poſ- 
ings at Law, ſeſſion for the Space of three Vears before the Bill exhibited, upon 
wid Tide a Title yet undetermined ; or in Caſe the Cauſe hath been heard, and 
Courts, *9D judgment paſſed upon the Merits of the Cauſe by the Court. 


thei il⸗ 
diltſon, Tha Lady Poines's Caſe, 1 Vern. 1 56. 


Chancery will 
pot grant an Injunction, unleſs a Right appears, wide 1 Vern. 127. 2 Chan. Ca. 165. 1 Vern. 276, 120; 
2 Chan. Ca. 165. 


will grant a perpetual Injunction, vide 2 Chan. Ca. 80. 1 Chan. Ca. 75. 


2. If a Perſon is ſued at Law for irregularly ſerving the Proceſs 
of this Court, an Injunction will be granted to ſtay the Proceed- 
ings at Law, for the Irregularity is only puniſhable in this Court, 


1 Vern. 209. 


22 1 MES 3 7 ; 
SA eee, fie Dire 7 3. An Injunction is never to be granted before a Bill filed, 4 Ine. 
A. A. 92: vide 1 Vern. 1 56. where it is ſaid, that the Defendant cannot 


ave an Injunction, becauſe he has no Bill filed. 
. But where a Mortgagee brought a Bill to forecloſe, and pend- 


J > , 4 5 , 3 | 4 | 
A _ 6 Cre AA the Suit, an Advowſon appendant to the mortgaged Manor be- 


97109 Loo - Ste Peron 5/1 came void; and the Mortgagee being hindered from Preſenting 
las © ueber 6 Moat, brought his Quare Impedit; and the Court granted an Injunction on 


| „ af” « FP 


Fotos +, dhe Defendant s Application, tha! he had no Bill filed. 2 Vern. 401. 
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Injunction. 


| 3s 5. So where a Cauſe abated by the 
and the endant was her Executor, who being ſerved with 

Copy of the Bill of Revivor, and my Lord 3 NN 
not appear, being in Privilege; and upon Motion an 1 


granted, though the Cauſe was not revived; and the Caſe df Arm- 


Trin. I 700::2/9>7 ; 


mined, the Plaintiff had an Injunction on Motion. 
The Duke of Hamilton and The Earl of Macclesfield. 

* 6. So where the Lord V barton had an Injunction to quiet him 
in the Poſſeſſion of the Mines in Queſtion; and? upon Hearing of 
the Cauſe, an Iſſue was directed, to try whether the Mines in Que- 


ſtion were within the Plaintiff's or Defendant's Manor; the Iſſue 2 ren, er. WA 


was tried at Bar, and found for the Plaintiff; then the Plainti 
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died, and a Bill of Revivor was brought ; and before the Time for * 77 a 

Anſwering was out, or the Cauſe revived, the Plaintiffs moved * * * Ack a SS 
an Injunction to ſtay the Lord Whartor's Working the Mines, ha- ,, 5 
ving Affidavits, that fince the Verdict againſt him, he had trebled reg , e, 44425 eee 
the r mg 5 70 that and Candlemas would Ze 7 40 "fe lebe, ac, 
work out the Mines; and an Injunction was granted, though the , f. a, e, 
Cauſe was not revived. Mich. 1702. Nobinſon and Lord Wharton, 4; 1 
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J thereupon an Order is made, that the Defendant ſhall ſuffer 32 | 
the Plaintiff to enjoy the Cloſe, till, &c. and notwithſtanding the 7 Sat; 786 Cromer 4 
oat, 20 ; Title of Common, puts in his Cattle; this is IRE 1007 Con071857 * 
no Breach of the Injunction, for the Common was not in Queſtion //.; amel pet: 
by the Bill, Hil. 8 Fac. 1. Benk's Caſe, Lane 96. . 4 5 ==" 6 3 6 | 

2. In this Caſe, the Queſtion: was, whether the Plaintiff was inti- R by 
tled to Relief for meſne Profits received by the Defendant whilſt a? fee 994 AFR 60 
Cauſe was pending in this Court; and the Defendants had an In- A , Ih. , eee, 
icon yy LO Keeper held he was not intitled, but from ,, 22 n Ae, 2 
the Time of Entry; for if the Plaintiff entered, he might recover "Es La tots 
at Law, and the Injunction did not | S £77 0 , in he abe. 
1705. Tilley & U and Bridger & al, 2 Fern. 519. | 3 
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'r . 2 22 paid at ſuch Time, and in. ſuch Manner as his Wife, who 
eee . ebene, eu, was his Exccutrix, ſhould think fit and beſt for his Brand 
en. fee . daughter; - and the Executrix lives near twenty Years, and 

83 Paying ey oe ; * Legacy AY paid with In- 

"IN tereſt from the Death o though there was no Demand mad 
3 SY FF nt 14.46 06 , it in the Life of the Executrix. | Sura Trin. 1684. 8 
|; 5. pos HO IH ou eee. lady Speake, 1 Vern. 251. a Legacy payable at a certain Day, ſhall 
. HAorocol Lat” 55 Intereſt from the Time of Payment. 1 Vern. 262. but Were, 
x 5 p__ WW 2 c father there muſt not be a Demand; for, a 
| Prec. in Chan. 2. Where a Legacy was deviſed to J. S. to be paid at a certain 
4 _ Hat u, lu, 16% 8. C. Time, yet it was held, per Lord Keeper, that it ſhould not carry 
, , gere. HEL a. Intereſt; but from the Time of a Demand made ; though otherwiſe 
| 2 — eee * . of a Debt. Paſch. 1701. wt and Crew, and vide 2 Salk, 415. 
[ . 4.7 e ee it was held per Cowper Lord Chancellor, that in Caſe of a 


TR —— lon. of fu he ſhall, got have Intereſt but from the Time 
RX 1 7 e. e an Tot: 1 becauſe Laches ſhall not be imputed 
eue, l ere Sees +; 


ram. 174. 3. If a Mortgage is forkcited, and the Mortgagor meets the Mort- 
ger lors L607 2 gagee, and ſays . I have Money now, I will come and redeem 


| i Doll LS, AY 00 of 147 3 the Mortgage ; and the Mortgagee replies, that he would bold the 
I Aue, Cafes on * Fad 250 of 5 e eee. ct 4 eee Car on , mortgaged 
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* 1. J S. mortgaged his Eſtate to the Plaintiff, and died, leavin 
and had nothing to ſubſiſt on but the Rents of the mortgaged Eſtate 


my Lord Chancellor, that though regularly Intereſt ſhall not carry 


ſignee, the Intereſt ſhall be accounted Principal in the Hands of the 


. init Moy 287 


mortgaged Premiſſes as long as he could, and when he * | 
them no longer, let the Devil take them if he would. And ue 9 
wards the Mortgagor goes to the Mortgagee's Houſe with Money, 

more than ſufficient to redeem the Mortgage, and tenders it there ; 

but it does not appear, that the“ Tender was to the Mortgagee, or “ But for this 

that he was within; yet a Redemption will be deerced, and the vide Tie 

Mortgagee ſhall have no Intereſt from the Time of the Tender, Tort gages 


—_ 


—C 


becauſe of his Wilfulneſs. Decreed Mich. 1 5 Car, 2, Manning and — 4 
Burges, I Chan, Ca. 29, and a like Caſe faid to be, Peckham and 5 2 
7 abo t e. Ts 4 Aer t le — ; 0 FRE 7 
gay, about A Lear DEIOTe ; EZ 4 S Z A 


Where there may 3 
L. 6440 
A . 74+ 


* 


% the Defendant his Daughter and Heir, who was an Infant, 
and the amend av. ſuffered to run in Arrear three Years and a 
Half, the Plaintiff grew uneaſy at it, and threatened to enter on the O 
Eſtate, unleſs his Intereſt might be made Principal; upen which the Pa Ae, . 4h 160: — 
Defendant's Mother, with the Privity of her neareſt Relations, ſtated 
the Account, and the Defendant herſelf (who was then near of Age) 
ſigned it; and the Account being admitted to be fair, it was held by 
Intereſt, yet that in ſome Caſes, and upon ſome Circumſtances, it Lode Batt & Som er9 
would be Injuſtice, if Intereſt ſhould not be made Principal; and e tory ge. 
the rather in this Caſe, becauſe it was for the Infant's Benefit, who, © 4 4.7 142. 
without this Agreement, would have. been deſtitute of Subſiſtence. 1 Pr EE * 4. f. 
Decreed Paſch. 1699. The Earl of Cheſterfield and Lady Cromwell,® 4 gy hy: e K ,. 
and affirmed by my Lord Keeper Wright, Mich. 1701. e 

2. If a Mortgagee afſigns over the Mortgage, all the Money due . ye ; 


| 3 | 48 b * 
to the Mortgagee for Principal and Intereſt being paid by the Aſ- , Jen 44 , 


LC Zee . Zo Crt 45 has Hoare. 


Aſſignee, but the Account between him and the Mortgagee ſhall not a bf Rm 


conclude the Mortgagor ; neither ſhall the Intereſt be accounted © 

Principal, unleſs there was a fair and actual Aſſignment, and the 5" a Ln Ek ts or b —_ ; 
Money really paid. Paſch. 17 Car. 2. Smith and Pemberton, 1 Chan. mW „ N wee, . 
Ca. 67. vide 1 Chan. Ca. 2 58. S. P, per Lord Keeper, and by him _/ We . 
ſaid to be the conſtant Rule in Equity; and that there was not a , jp 
Caſe to contradict it, except that of Porter and Hobart in Lord $4008 e e 5 * 7 5 2 Lt 
Shaftſbury's Time; vide 1 Vern. 168, 169. S. P. where my Lord , 744 097 Cod LC 
Keeper ſaid, that he thought it reaſonable that the Intereſt ſhould v απνι e ore ve u ve Gut” 


carry Intereſt with Reſpect to an Aſſignee ; and that though it was ag . ia. ber, He fc . 


reſolved otherwiſe in the Houſe of Lords, in the Caſe of Porter and eee , ee, forme 1 


Hobart ; yet it was on Account of the particular Hardſhips which. ee, ,. 2, CSC 


. 1 Caſe in Mk gay yer rg * ö 3 eee. n e 
3. . mortgages for 450 J. payable at the En ve Years, — 57 oF 


with Intereſt at 5 J. per Cent. in the mean Time; and about two „ 
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the Mortgage for 560 J. being the Principal and Intereſt then due; fen a e eee Ke VU ar. 
the 560 J. ſhall carry Intereſt, tho' the five Years were not elapſed,-+ SLE eee, . e lect 3 


; *. a 
Months before the End of the five Years, the Mortgagee aſſigns over N He rene , ee þ = 


the Mortgage being forfeited by the Non- payment of Intereſt. De- ee cage, ae, let, # 
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creed Hil. 1690. Gladman and Henchman, 2 Vern. 135. vide eier 04290149 Prion es C g. 
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| Intereſt Money. 
1 Chan. Ca. 258. where it was declared by my Lord Chancellor, 


that it ſhould be a Rule, that a Mortgagee (the Mortgage being 
forfeited) ſhould have Intereſt for Intereſt ;-but Q. 5 


(O) Where the Intereſt may exceed the 
g Penalty. 


1. IF one by Will or Deed ſubje& his Lands for the Payment of 
his Debts, and there is a Debt due by Bond, the Intereſt of 
which hath out- run the Penalty, yet it ſhall not carry Intereſt be- 


yond the bx; for the Deſign of ſubjecting the Lands was not 
to increaſe the Debt, but to give a. farther Security; but if the De- 
viſee or Truſtee neglects to pay ih a reaſonable Time, he ſhall, after 


(a) Though it ſuch Neglect, pay Intereſt beyond the (4) Penalty; per Cowper 


be the regular Lord Chancellor, 1 Salk. 1 54. 
Practice in E- © | | | 
quity, as well as at Law, that an Obligor ſhould not pay more than the Penalty of the Bond, the Obligee 
having choſen his own Security, and made himſelf Judge. Yide 1 Vern. 342. 2 Vern, — Yet a Court 
of Equity will ſometimes extend the Debt beyond the Penalty; as where the Obligee has been delayed by 
p Injunction; wide 1 Fern. 350. fo if delayed by Privilege of Parliament; wide Show. P. C. 15, but Note; a 
Diverſity is often taken, where the Obligee and where the Obligor ſues in Equity: For in the laſt Caſe the 
Court will ſometimes, upon relieving againſt the Penalty, decree Principal and Intereſt, though the Intereſt 
exceed the Penalty, purſuant to that Rule, that He, auho would have Equity done him, muſt do it to others. 
And this ſeems to be the Reaſon, why an Obligee ſhall have Intereſt after he has entered up Judgment; for 
though in Szriftneſs, it may be accounted his own Fault, why he did not take out Execution; ye as by the 
Judgment he is intitled to the Penalty, it does not ſeem reaſonable that he ſhould be deprived of it, but 
g him Principal, and the Intereſt which incurred as well before as after the Entring up of the 


, N „ 


upon pay in 
Judgment. 


D) How Debts, contracted befoze the Sta⸗ 
wn S114, - tes that reſtrain Uſury, ſhall carry Jn- 


| Ser SOT Ti fe E 222 tereſt. 7 / £4 | 
Kore _ COX Hr 44; ct; F a Mortgagee receives Intereſt upon an old Mortgage, after 
. uu. e lee, een, b, dere e. the Rate of 8 J. per Cent. after ſuch Time as the Intereſt is re- 


fe, e HAMA ee, 714% 59%. , duged to 6 l. per Cent. by the Statute, yet he ſhall not be obliged 
A 3504011 to allow or diſcount the 2 J. per Cent. towards Satisfaction of the 


4 * = . £4 Principal. Decreed Trin. 1688. Walker and Penrie, 2 Vern, 78. 
A 3-2 PS 2. 2 Vern. 145.'S. C. where upon a Bill of Review, Rawlinſon and 
| Covell FLEE 1704 Hutchins, Lords Commiſſioners, held the Decree ſhould be reverſed, 

ere e, againſt Lord Trevor; but it ſeems to be now ſettled, that the Sta- 


Sore fair , i, tte of 12 Ann. cap. 16. which reduces the Intereſt of Money to 51. 

engen, 1 6:44 per Cent. has not a Retroſpect to any Debts contracted before, but 

—_—., .. Ap , that they ſhould carry Intereſt according to the Intereſt allowed, or 
my . Aff een, 004 ds rk Agreement made at the Time the Debt was contracted, | 

My AHA; End” £06: | 


* (E) What Intereſt a Debt contracted in a 
Foꝛzeign Country ſhall carry here. 


*. J S. contracted a Debt in Jreland, for which he gave a Bond, 

and coming into England he was arreſted here for the Debt; 
and having brought a Bill for Relief, he inſiſted among other 
Things, that he ſhould not be obliged to pay Jriſb Intereſt, the 
Money being now to be paid here; but the Court held, that he 
muſt pay 1r//>- Intereſt, and that in all Caſes Intereſt muſt be paid 
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according to the Law of the — 3 che Debt was. contract- N 
ed, and not according to that where the Debt is ſued for; but held 
it realdhaßle, as the Money was now to be paid here; that the Plain- 


tiff ſhould have an Allowance:for the Return of i / out of Treland, 


Trin. W762. + The 'B 2 Dungannon and: Hackett and ſeveral Pre- 
cedentꝭ wefe Lite is Pürpoſe, as the Caſe of and Mcbols, 
in which Turkiſh Intel was allowed on a Contract made chere, 
though both Parties had been long in England; ſo mg Inter 


awed: © ntract made there; ( Haney (a) Vide E, ' 
f e ee Caſe oh the! Earl of dee Ale TER. Cape 2 


is Eſtate in Jre- Ca. * Part 


living in England dey VS Re a ee ou 
at t. g to the Engliſh ce. — 


land; and it was heh 11: | 
Value, the Will being made here. 
2. If a Debt be contracted in king, and a Bond given for ſe- 
curing of it in England, it ſhall carry Engliſh Intereſt, Mich. 1700. 
L. Ranelaugh and Sir John Cham ant, 2 Vern. 395. but Quare of 
this Report; for it appears, that Sir Fohn Champant was Ny "ako 
Receiver to L. Ranelaugb, who was Vice-Treaſurrer of Ireland ; 
and. that he had accepted and paid ſeveral Bills drawn on him by 
my Lord from England, amounting to a great deal more than the 
Fees and Profits of his Place; and that my Lord-ſent him over a : 1 
Bond for the Overplus payable there; and it was held, that this es 
Bond on a Suit here, ſhould carry Iriſh Intereſt, 
The Plaintiff being a Merchant, had Sugars due to him in 
News on Bond, with Intereſt. at 10 J. per Cent. being the common — 
exeſt.of the Country he intruſted one J. S. his Agent chere, to | 4 
Ate thoſe Sugars, and to return them hither... 3 S. receives the 
Sugars, but never returns them, but dies, leaving the Defendant his 
Executor, againſt whom the Plaintiff brought his Bill; and though 
it was arged, that J. S. being an Attorney, ſhould be excuſed om 
Intereſt, or at moſt ſhould only pay the Intereſt this Country:alldkvs; 
yet it was held, that the Defendant ſhould pay 10}, per kene, In- 2 
tereſt, and that F. S.'s being only an Agent or Attorney, did not. - 
excuſe him, becauſe he' — miſbehaved himſelf. Trin. 1701. Ellis 
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in Common. 
(4) 'What Man be a Jolntenancy, and not 4 Tenaney ii 
1 Common. nn n een 
(B) What wall amount to a Severarice of the Jointenancy, 
- hd va ED fo Late fees. gene b. eue , e.. 11 
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1 e- & 7 TPP A 2 ; Ms | | 2 
—_— .” (A) What ſhalt be a Jointenanty, and not 
a Tenancy m Common. 


ous A © Ca core Hour oleont th 


„ x two Perſons advance a Sum of Money by Way of Mort- 
_— - ge gage, and take the Mortgage to themſelves joindl, and one 
. of them dies; when the Money comes to be paid, the Sur- 


Fc, 24 Fob. e, vivor ſhall not have the Whole, but the Repreſentative o 
. Cage nol a bee. AS who is dead ſhall have a Pr oportion, Dacre 22 th — 
1 3 and Styward, 1 Chan. Rep. 57. 8 | We, 
ö 2. But if two take a Leaſe jointly of a Farm, the Leaſe ſhall , ue! 
ſurvive; but the Stock on the Farm, though occupied jointly ſhall e «+ 
not ſurvive ; neither ſhall a Stock uſed in a joint Undertaking in the Ae, 
Way of Trade ſurvive; and therefore not neceſſary in Articles of 
ere, bee, 85 fag, Copartneribip to provide againſt it ; per Lord Keeper, Hil. 1683. 
. — Za Jefferies and Small, 1 Vern. 217. And per Lord Keeper, where 
2. 1 : Survivorſhip is to take Place, is where Two become intereſted by 
2 5 wann 2 Way of Gift, or the like. (a) Vide 1 Vern. 33, 361. whether if 
BAY 1040700 die hen decreed, TWO joint Purchaſers pay Share and Share alike for a Purchaſe, and 


4 chat if 4. d. one dies, the Whole ſhall ſurvive. 
s Eſtate to his two or en » the Survivor ſhall carry all. 

2 Chan. Ca. 64. Though Note the Lord 's E why the Survi 

the Tudger will have it ſo, ibid. 65. Cyrncennrs Sogn, "hy. Gs Varriver dl} any of, Aron of 


* 3. The Commiſſioners of Sewers had ſold and conveyed "WY 


to five Perſons and their Heirs, who afterwards, in order to improve 
and cultivate theſe Lands, entred into Articles, whereby they agreed 
| | to be equally concerned as to Profit and Loſs, and to advance each 
| | | of them ſuch a Sum, to be laid out in the Manurance and Improve- - 
| ment 


 Tadges againt one; and that the liner Words being in a Will dall controul 


1 


1 . — — — — - — 
ment of the Land; and it was held, that they were Tenants in + 
Common, and not Jointenants, as to the, beneficial Intereſt. or Right 

in theſe Lands, and. that the Survivor ſhould not go away with the 

Whole, for then. it might happen that ſome might habe paid, or 

laid gut their Share of the Money; and others, who had laid out 

nothing, go away. with the whole Eſtate. Decreed at the Rolls, 


: . a 5 * "yy OE TR "IR * — 
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Trin. 1729. Lale and * : And. his Honour held, that where 3 H. Il, 1:5. J. 6 
nds 


Two, or more, purchaſe , and advance the Money in equal 
Proportions, and take a Conveyance to them and their Heirs, that 

this is a Jointenancy, that is, a Purchaſe. by them jointly of the 

Chance of Survivorſhip, which may happen to the one of them as 

well 38 to the other ; but where the Proportions of the Money are 

not equal, and this appears in the Deed it ſelf, chis makes them in 

the Nature of Partners; and however the legal Eſtate may ſurvive, 

ct the Survivor ſhall be confidered but as a Truſtee for the others, 

in Proportion to the Sums advanced by each of them. 80 if Two, 

or more, make a joint Purchaſe, and afterwards one of them lays 

out a conſiderable Sum of Money in Repairs or Improvements, and 

dies, this mall be a Lien on the Land, and a Truſt for the Repre- 

ſentative of him who advanced it ; and that in all other Caſes of a 

joint Undertaking or Partnerſhip, either in Trade, or any other 

Dealing, they were to be conſidered as Tenants in Common, or the 

Survivors as Truſtees for thoſe who were dead. Second 

4. If a Man covenants to ſtand ſeiſed to the Uſe of A. for Life, 

and after to Two, equally to be divided, and to their Heirs and Aſ- 

figns for ever, the Inheritance ſhall be in (a) Common, as well as () Copyhold 
the Eſtate for Life ; and there is no Difference where it is to Two, gun vete 
equally divided, and where to Two, equally to be divided. 2 Vent. the Uſe * 
365, 66. vide Show. P. C. 210, where it is admitted, that there is 4. B. and C. 
no Difference between divided and to be divided; and that Diſtinc- 8 
tion is now exploded. er | to be divided 


| wed their Heirs reſpectively 3 and Gauld and Turton Jaſtices held it a Tepancy in Common, by Reaſon of the 


nt Intent of the Parties; but Ho/r Ch. Jult. held it a Jointenancy, and that the Word equa/ly, imported 
no more than to have alike ; and as to the Word divided, he held, that did not import a Tenancy in Com- 
mon, for their Poſſeſſion muſt be intire, & pro ind viſo; to divide would be to deſtroy it and it is ſtrange to 
create an Eſtate from a Word which implies only, what would deftroy it. FiGer and Wigge, (b) 1 Salk. 391. 
But the ſame Caſe being cited! Mich. 1730. in the Caſe of Stringer and Philipp:, was laid by Counſel to be 
reverſed, according to my Lord Holt's Opinion ; in which Caſe it was held by the Mafter of the Rolls, that 
ere was à Difference between Words which create a Tenancy in Common in a Will and in a Conveyance; 
r that though the Words, equally to be divided, in a Will, create a Tenancy in Common; yet it is not by 
Force of the Words them/elwes, but by the Intent of the Teſtator, that there ſhould be no Survivorſhip ; and 
it to them expreſly as Tenants in Common, or elſe by limiting a Moiety, or a Third, or other undivided 
Part, to one; and the other Moiety, or Third, to another, Oc. for if otherwiſe, though the Words, equally 
divided, be uſed ; yet they ſhall fignify only an equal Diviſion and Proportion of the Profits, 
* (6) 1 Vill. Rep. 14. Hil. 1700. S. C. in B. R. | ; 


5. If a Man conveys his Houſe and four Farms to Truſtees, upon 
Truſt that his two Siſters might cohabit in the Capital Houſe, and 


equally divide the Rents and Profits* of the four Farms betwixt 


them, and the Whole to the Survivor of them, this ſhall be a Join- 

tenancy. Decreed Mich. 1694. Clerk and Clerk, 2 Vern. 323. for 

although the Words, equally to be divided between them, do ſome- 

times in a Will make a Tenancy in Common; yet it is only by 

Way of (c) Conſtruction. | (c) If a Man 
nt Of | deviſes Lands 

to his two Sons and their Heirs for ever, and the longer Liver of them, to be equally divided between them 

aſter his Wife's Death; is (hall be a Tenancy in Common in the Sons; 1 3 Lev. 373. dy three 

mer. 


6. If 


292 Jointenanti, and Tenants in Common, 
Prec. in Chan. 6. If A. deviſes Lands to Truſtees and their Heirs, in Truſt that the 
167. S. C. Profits ſhould be equally divided between his Wife and Daughter, during 
ſays, by the the Wife's Life; and after her Death he deviſes the ſame to the Uſe of 
12 Jo mY his Daughter in Tail, with Remainders over, and the Daughter dies du- 
C. B. the Mo. ring the Mother's Life; this being a Tenancy in Common ſhall go to the 
ther and Adminiſtrator of the Daughter, during the Mother's Life, and ſhall not 
Daughter be- be a reſulting Truſt for the Benefit of the Heir. Decreed Mich. 1701. 
on Seer Phillips and Phillips, 2 Vern: 430. vide 1 Vern. 65. where the Words, 


in Common * „ 
during he equally to be divided, was decreed a Tenancy in Common. 


Life of the 3 | n 779 
Mother; at the Daughter's Death her Moiety belongs to her Executors or Adminiſtrators, by the Statute of 


Frauds and Perjuries. , Ibid. 168. 1 Will. Rep. 34. S. C. ſays, that the Daughter was Teſtator's Heir at 
Law, and that the Maſter of the Rolls held that the Mother and Daughter were Jointenants, and that all 
ſarvived to the Mother. Afterwards on Appeal Lord Somers held, that the Mother and Daughter were 
Tenants in Common, and that the Daughter's Eſtate determining by her Death, the Remainder-man or Re- 
verſioner had a Right to that Moiety. "Afterwards Wright Lord Keeper, upon a Rehearing, was of Opi- 


nion, that an Eſtate by Implication did ariſe to the Mother in the Daughter's Moiety after her Death; but 
the Judges of C. B. (on a Reference to them) were of Opinion, that the Mother and Daughter were Tenants 
in Common, and that the Daughter had an Eſtate pur auter vie, which upon the Statute of Frauds (which 
takeg away Occupancy) ought to go to the Daughter's Adminiftratrix, viz. the Mother, and that the 
Daughter had not an Eſtate tail in Truſt, for that Mergers are odious in Equity, and never allowed unleſs for 


ſpecial Reaſons. 1bid. 40, 41. 


7. J. S. deviſed a Term for Years, and all her Intereſt therein, to her 
two Daughters, they paying yearly to her Son 257. by quarterly Pay- 
ments, viz. each of them 12 J. 105. yearly, out of the Rents of the Pre- 
miſſes, during his Life, if the Term ſo long continued; and my Lord 
Chancellor held it clearly to be a Tenancy in Common, the 257. being to 
be paid by the two Daughters equally, in Moieties. Mich. 1685. Kew 
and Rouſe, 1 Vern. 353. I 3 | 

8. If J. S. directs by Will, that 240 J. ſhall be laid out in the Purchaſe 
of Lands, and ſettled on M. and the Heirs of her Body; and if ſhe die 
without Iflue, then on the Children of E. which ſhe ſhould leave behind 
her, and M. dies without Iſſue, before any Purchaſe had, and afterwards 
the Truſtees lay out the Money in a Purchaſe, and convey the Lands to 
the two Children of E. and their Heirs, who hold it for ſeveral Years, and 
then one of them dies, the Survivor ſhall not have the Lands. Decreed 
Paſch. 1688. Saunders and Browne, 2 Vern. 46. 3 Chan. Rep. 214. S. C. 
reported contrary, and there ſaid, that if the Money had not been inveſted 
in a Purchaſe, it would not ſurvive. Vide 2 Vern. 556. where it is held, 


that Survivorſhip muſt take Place as well in Equity as at Law. e /- Ant 


Tric. in Gan. 9. A Man having a Mortgage for Years makes his Will, and thereby 
332. S. C. deviſes all his Perſonal Eſtate, of what Nature ſoever, to his Executors, in 


ex Truſt for the Payment of his Debts, and afterwards deviſes the Reſidue 


= Rolls. and Overplus of his ſaid Perſonal Eſtate to his two Daughters, equally to 


be divided between them, and dies; the Debts being ſatisfied, the Daugh- 
ters contract with the Mortgagor for the Purchaſe of the Equity of Re- 
demption to them and their Heirs; one of the Daughters deviſes her Share 
and Intereſt to the Plaintiff, and dies; and it was held that this Purchaſe 
of the Equity of Redemption and Inheritance was a Fenancy in Common, 
the Mortgage deviſed to the two Daughters being ſo, and this Purchaſe 


, 


Mea >, 


uu, 


being founded on the ſaid Mortgage. Decreed Paſch. 11 Ann. Edwards 


and Faſhion, | 
Prec. in Clan. 10. F.S. deviſed his Leaſehold Houſe to his Wife for Life, and after 
491. S. C. her Death, he deviſed it to A. and her three Sons, equally amongſt them; 
and Decree. and it was decreed, that they took it as Tenants in Common, though 


Gib. Eg. Rep. » 4 
f 52 Wc 1 there was no Mention of any Diviſion to be made. Paſch. 1918. Warner 


tatidem verbis and Hone. 

with Prec. in * 11. One deviſed 1007. to Five, equally to be divided between them 

Char. and the Survivors and Survivor of them; and if A. (one of the Five) 
died before Marriage, her Share to go over to another Perſon ; and it was 
decreed, chat they took this 100 J. as Tenants in Common, and that the 


Words, and the Survivors and Survivor of them, to make them Jointenants, 


would be a Contradiction to the firſt Words, whereby they were made 
Tenants in Common, and that they ſhould be conſtrued to extend only to 


ſuch 


A 


va 


dh 


a n mo. A 4 9 1 2 * 
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— Cc 
ſuch who were Survivors at the Death of the Teſtator, and there- ; 


9 


A 2 Tenstit lin Common, . and the other Th vp. So OE 
ten Mich. 1730. at the Rolls, arge and Phillips. ; / D144 


| 2212 N 
(B) What ſhall Antdtent ke a Severance of 
the Jointenancy. <> Bo rn. 
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„Tas pocfabs being rely Tere @ ff he the Troll ef 4 eZ . 
Term for Years, one of them mortgaged his third Part; 

and the Queſtion: was, Whether the Jdintenancy was ſevered ; and ꝰ 2 . 2-34 "od 
though it was admitted 80 be a ſettled Point in Chancery, that if 

one dqviſes his Lands in Fee, and afterwards mortgages them to 

another in Fee, that it is but a Revocation pro tauto only; yet my 

Lord held that this was not like the Caſe of a Wilh) in 

which it may be for the Mortgagor s Advantage, not to have it 

conſtrued a Revocation; but that in the Caſe of a Jointenancy, 

which is a Thing-(a) odious in Equity, it would be a Diſadvantage (a) Jointe- 

to the Mortgagor not to have it aw Fed a Severance ; for if he nancy (of an 
ſhould die firſt, all muſt go from his 1 to we Survwwor r. IN) 

Mich. 8 Ann. York and Stone, 1 Sell. 158. \ ed, for the 


3# FOR loves not 


to gar and * Toru. Per Holt Ch. Juſt. 1 Sa/k. 392. 


2. The Plintif' Huſband ind Defohdant had enjoye d a Church- Prec. in Chan. 
bn Moieties undet am Agreement, that there ſhould be no Be- 124. 8. C. 


ſtates it thus: 


nefit of Survivorſſip; but upon the laſt Renewal the Leaſe was One joint Te- 
taken in both their Names, and no expfeſs Agreement againſt Sur- nant of a 

vivorſhipy the Plaintiff's Huſband falling dick, by Deed aſſigned his 3 2 
Moiety of the Leaſe to his Wife, and by his Will deviſed it to ber; of Gift of his 


and there being no Nrpof of the ment, -and-the, Grant to the Moicty to his 


Wife being 00 it was decreed, chat the Will copld.not ſever the yigon for her, 
Jointenancy. Mich. 1700.” Moyſe and Gyles, 2 Vern, 385. and with In- 


»ngped > 0 18 tent to ſever 


the Jointure, and then des; chis being to the Wife, and void in Lan, and votuntiry ind without Conſidera? 
tion, e would not roheve. | 


3. If A. and B. ae iments; and 4 makes a Leaſe for Years 
of his Moiety, to commence upon his Death, if B. ſhall fo long 
live; this is a Severance of the Jointenancy, and the Leaſe will 


bind B. if he ſurvives; - 2 Vern. 323. 
If one Jointenant agrees to alien, and does. it not, but dies; Fr.'Y . 


this will not ſever the Jemnenaney; nor bind ws Survivor. 2 Vern. 
63. 
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(aA) Ot veſted 02 lapſed Legacies, 1. to be paid at a fu: 
„en TH: 02 certain Age, to which the Legatees — 
D arrived. 21826 0 br T 

WF a5 5 1 ö Ok a lapfed Legacy, hy the Legatee's dying in the 
volt jen res Like⸗time ot the Teſtato2; and here, in what Cafes it 
or mot | -: - ſhall be good, and veſt ws anathne Perſon to whom it is 
limited over. 10 Ar iich ei 11 1601 991 011 ien: 

Lice Hodgoor s Rees 28 Pr -(0) Ok ſpecifick and pecittifary Lyvacies and te dt Aba: 
mx eve of etl hy 7 'ting/and'Refunding. * 2 e 
A. g Ste $Id D) Ot the Time of. Payment of a Legacy. 
E. Holger f Gponcer 2: 444 (E) To whom to be paid. TEINS i IP 
Loos E neee. (oh 45557 (©) Where Legatees ſhall haue Intere and Paſntehance,” 


24S: 5h () Abemption of a Legacy. | RIES LINE 
8 hes Of Deviſes of Things Perfomat. "i whom, and by ata Deſcrip- 


tion good, and where it ſhall be in Satisfactibn, vile Title Deuiſe. 
Fre, 5 aa ,, 2. Hwa? | Legacies given upon Condition, vide Title Candition⸗ and Lamita- 


© Jn 22 75 Fe ei, Sau, tion; and vide — Kea Ae ee. uy. "> Fer limited _ 
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N = palb ar a future Lime, 0! certain Agi eto 
977 1 "” which the, e Legatees ne never , Arrived... 
e "44 V WET — 1101: 
. 7 Conte Ver 4 e, 1 ** 1. F a Sum of Money 1 18 ebe t to one 2 e Age of twenty- 
"EOF AA Trin. 167. one Years, or Day of Marriage, 10 br paid to him abi In- 
EF _—* cot Wage oY 2 5 tereſ (a); and he dies before either, yet the Money ſſhall go 


. gerede, , for this is a l -0@ his Executor. Decreed per Finch C. 29 Car. 2. Chabberie's 
preſent Duty Caſe, 2 Vent. 342. 2 Chan. Ca. 155. 8. C. by the Name of Lam- 


* 74 PA 2 

3 ay mec, 50 oo Fre. Bd hen and Cloberry.. 2 Salk. 41.55 8. C. cited. 2 Venn. 199. 8. C. 
r. T1 d A fe and Cited, and ſays, it was decreed that the Admjiniftratori ſhould have: 
PO £76 "LS JS is not a 8 it, but that he ſhould expect for 1 it till B. ſhould have been twenty- 
25 . Low £7... PE * one; and that this was confirmed on Appeal to the Houſe of Lords, 


it would 
doo tas if though Lord Nottingham for ſome Time doubted if it ſhould not be 


| eue. G 
7 7 FF the Words to paid preſently ; but it was ſaid this was but an Invention to en- 


be paid with 
1 bad courage Adminiſtrators. 2 Vent. 673. S. C. cited as reported in 2 Vent. 


been omitted; 


and in this Caſe the Executor being of full Age, ſhall have it preſently — nothing of an Appeal to 
the Houſe of Lords. (a) It is a Legaq veſted lt it carries Intereft, Vide Stapleton and Cheele, 
2, But 


7 "poets 4 ... , Uebe, . 


a WOK, 
. * . — 85 5 
A, Ae, to 5 NF” Ol £24 IHE e,. 


WW [PT 2 — eee, Gare , 


= 
»wul. Mt Wh * 
5 * vs 
# . ths * A 
6 


WAY 


64  y-F 
* | 


2 . Gant * 7 - N * I 
5 7 a 4, * * 1 [1 $I 2 * 
R 4 


* by 1 Y n 
TILE 7 4. TY l 
* * 1 819 . * 
1 FEOF» < 3 
A ink, ttt. 
= 
£4” > 4 
= 


e 
OO TD... 
Nan * 
V \.* FAS * of 4 * * 
46 # . 
- 
. 
. - . 
s 
— 
* 
* 
* 


ny ; 12 | 
Legarter. 
8 ER Cf Þ g ee eee 
2. But if Money is bequeathed to one at his Age of twenty-one 
:Years,/ and he dies before that Age, the Money is (a) loſt. 2 Clan cn gw 
Gee 2 | DSP Ok (69% 1 1 DOTY $63 Jogos bac e anc 

Cal 165. 2 Salł. 41 5. 8. P. X ; OP 2 - voy rt tion in theſe 
07] ch VA 1 ll 404% ö 21101131 | Atta BND! Caſes is agree- 
able to the Civil Law, which, is, that if à Legacy be deviſed to one generally, to be paid or payable at the 
Age of he Lohan: or any other Age, and the Legatee dies before that Age ; yet this is uch an Intereſt 

in the tee, that his Executor or Adminiſtrator may ſae for and recover it; for it is d:bitum in 
præſenti, though ſolvendum in futuro, the Time being annexed to the Payment, and not to the Legacy itſelf; 
ſo if the Legacy is made to carry Intereſt, though the Words, to be paid, or payable, are omitted, it ſhall be 
an Intereſt veſted. But if a Legacy be deviſed to one at twenty-one, or if, or when he ſhall attain the Age 
often ene, upd the Jpagates dies beſgre hoy ge, the Legacy is Yapſed. D 59. (u Lern. 177. Of. 
"Exec. 347. Stvinb. 311, 312. Vide 2 Vern; $16.” where my Lord Keeper Vyht was of Opinion, that 
there was no F oundation' for this Diſtinction, ; and that the Teftator's I ion was in both Caſes : But 
wole, that was in a Caſe wherein the Legacy was to ariſe out of the Real Eſtate; Which by the better Autho- 
rities, ſhall not go to the Repreſentative of? the Legatee, but ſhþll fin in the The #ante, for the Benefit of 
the Heif, as, much as if it were a- Portion provided by a Marriage Settlement ; for which vide Title Heir, 
wid > Nerd. gz, 617, „B. And 2 Vent. Pauulkt and Pawlcts; bat when it Mal to be paid out of the Perſonal 
Eſtate, the above Diſtinction has been allowed of, as well before, as by all the ſubſeguent Chancellors ; and 
my Lord Coxper ſaid, that though it was at firſt introduced upon very flender Reaſons, and probably upon no 
other, but from a conſtant Willingneſs in the Civil Law, to ſtretch in Favour of a particular Legatee againſt 
the Reſiduary Legatee, who went away with the whole Surplus: of the 179 — Eſtaze ; yet as Chancery has 

now a concurrent Juriſdiction with the Spiritual Court in Matters of this Natbre, he thought it highly reaſon- 

able, that there ſhould be a Conformity in their Reſolutions, that the Subject might have the ſame Meaſure of 
Juſticetiyiwhich Court ſoever he ſued. | |. os 1 ao „„ bb 5 
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1178 p L Fr 
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3 If a Portion is deviſed to a Child, with Intereſt. but not to be Herr. 957 
paid, or payable, until the Child attain, twenty-one; Years, or was 5 
married; and the Child dies under twenty-one Years, and unmar- * 
ried; yet the Portion ſhall go to the Adminiſtrator, of the Infant. 
Trin. 1687. Collins and Metcalf, 1 Fern. 462. decreed. + 1 Ou 
4. So if a Legacy of 50 J. is deviſed to J. S. when of the Age of 2 
ſixteen Years, and Intereſt in the mean. Time to be paid quarterly 1 Ae 
this is a Legacy veſted, becauſe it carries Intereſt (b). Mich, 171 r. (4 44 
Soi und Gi, 2 Fern 672. deere.» 2 Pao 


By | Prec. in Chan. 


31½ 318: Stapleton anll Chaales S. C. Sten. 147. ſeems to be S. C.———=Gilb, Eq. Rep. 76. S. C. in totidem 
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RIF, and, not to. tha Payment of it. Snell and Dee (0, 2 Salk . 
415. Per Cowper I d. Chan. though it was objected, that this dif- Talbot C. in 


Age of Twenty-one, becauſe it is a Contingency, whether he will Withers, ſaid, 


attain to that Age; but the Expiration of the ten Years is inevitable, that this Cala 
12 1311 9e 4 4 Jour | 3 F welghe at 


little with him, for iſt, he did not think it. well reported ; and 2dly, the Reaſon ſeems idle, for why may not an 
Uncertainty be tranſmiſſible as well as a Certainty, tho perhaps not ſo beneficial, Ca. in Eg. Temp. Talbot 124. 


* 6, $0 where one being poſſeſſed of a very conſiderable Perſonal 
. Eſtate, Part in, Jamaicd, and Part in England, and being himſelf 
reſiding in Jamaica made his Will, and thereof ſeveral Executors, 
ſome for his Eſtate in Jamaica, and others reſiding in England, for 
his Eſtate here, and amongſt other Things deviſed in thele Words, 
viz. I give and bequeath 10 J. S. now under the, Cuſtody of R. D. 
the Sum of 20001. at the Age of twenty-oneYears, to be. paid by 
my Executors in England, and deviſed all the.Reft and Reſidue of 
bis Eſtate to the Plaintiff, and died; J. S. having attained: bis 
Age of eighteen: made his Will, and thereby deviſed this Legacy, 
and all his Eſtate, to the Defendant ; and Ld. Chan.. held this a 
lapſed Legacy, ahd that it was a vain Endeavour in the Defendani's 
Counſel to conſtrue it a preſent Legacy, and therefore veſted by 


the Word Now, becauſe it was a plain Deſcription of the A 
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of. the Legatee, viz, Now under the Cuſtody of, Er. for ↄtherwiſe 
they muſt ſtop at Nam, which, would be playing with the Words ; 
and though the Word paid was made Ule,of,. yet it was phinly 
| intended a Deſignation of the Perſons by whom the Legacy, was to 
be patd,” viz, by ny Executots in England, which was proper, he 
having two Sets of them. Trin. 4710, Onſlow and. Seutb decreed. | 
Ic 02 20d bus nn» ren af na gad © et dA ern Dr 
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) Ot a lapted Ltgary, by the Legarers 

- of Hl 2” 7 7 . | wy : 5 * "mn EA 44 | 
| 255 24+ © dying in the Life-rime of "the Teſtator ; 
eus le, and here, in what Caſes-it-thall be good, 
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and veſt in another to whom it is limited 

I 1715 ue 37070. 9 30 0 ou 3 / WI ant 87 Di _ Pa 0 

{ . pr willed and required the Executor to delivet vp the' Security imme- 
| 3 Coral Vac egos * * diately upon his Death, and not to claim or meddle with the Debt, 
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T4 4 ge , C Mt AF, Py. WW, reciting, that B. owed him 400 J. gave and be- 
lea Lhe Cace, 1 £54 
72 Halt 0 Ze the eee, fer of ee or any Part thereof; but to give fuch Releaſe or Diſcharge as B. 
2% : 
4 
1 


Dates; er queathed that 400 J. to him, provided he, out of the 400 /. 
Fa , 
the eee, beser mother Opi- his Executors or Adminiſtrators ſhould require or think fit; B. died 
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. dying in and the Reſt and Reſidue he freely and abſolutely gave to him, and 

5 _ * directed to be paid the Wife and Children was well deviſed.; but as 

1 doabrfal Caſe. to the Refidue deviſed to the Debtor himſelf, that it was a lapſed 

lee 1147 ; An Appeal Legacy, he dying in the Life-time of the Teſtator; although it was 
ry 225 - was brought 7 * . WHEAT FRO 

Lice abe Hen, , ffom this De- admitted, that if the Teſtator had faid, I forgive ſuch a Debt, ot, 

rr. 8 = that my Executor ſhall not demand it, or ſhall releaſe it, that 

212 4 L145. Aords, but Would have been a good Diſcharge of the Debt, though the Debtor 

"tas , eee Hear died in the Life-time of the Teſtator. Mich. 170 5. Elliot and 
om ng the Parties Davenport, 2 Vern." 521. decreed. 25 . 

Aube, Aoi ... * 2. 4, deviſed an Eſtate to his Wife for her Life, and after 

Za, v A., wee FR to the Plaintiff, his Niece, and gh * cpa San Fo and to 

D g. /4,,/ the Intent that ſhe pay 400 J. to ſuch Perſon as his Wife, by her 

1 FA Will in Writing, or 9 6 other Writing, ſhould direct and appoim, 

o. , , ha ba e. and dies; the Wife after marries a ſecond Huſband, and then 

7 makes a Will in Writing, and thereby recitmg the Power given 

her by her former Huſband's Will, appoints the 400 J. to be paid 

to: her Huſband, his Executors or Adminiſtrators; and that when 

he: ſhall- have fully received the 400 J. he ſhall pay 100 J. out of it 

to B. 50 l. to C. and gol. to D. and makes her Huſband Her 

Executor, and then goes on, and ſays, that ſhe has publiſhed this 

her Laſt Will and Feftarhent in the Prefence of three Witneſſes; 

and the Huſband ſubſcribed that he does approve of this Will; 

afterwards the Huſband died before her, and makes her Executrix 

of his Will and Reſiduary Legatee; then B. and C. die both In- 

teſtate, and afterwards the Wife dies; and the Defendants take 

ont Adminiftration to her, with the Will annexed, and alſo Ad- 

miniſtration to B. and C. and the Queſtion was, whether this 

Appointment being made by Will, and the Appointee dying be- 

„„ 1 Wien ſnould be in the Nature of a Legacy, 

_—_ Has h and ſo the Appointment void, the Teſtatrix furviving the Nominee; 

. and my Lord Keep. held, that if it was a Thing purely Teftamen- 

8 5 e 
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222 a. Lord Kos. paid ſeveral Sums in the Will mentioned, to his Wife and Children, 
R and jn the Life-time of the Teſtator; and it was held, that the Money 
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tary, it would be plainly a lapſed: Legacy; but that in this Caſe 
the 400. was not in its own Nature teſtamentary, but they take 22 
Nominees; and it is but the Execution of a Truſt; and decreed Z. 4 3 72. KE 
the Money to be paid. Mich. iy oo. Burnet and Helgrave. g bee, zee, 14- 
3. E. made her Will, and deviſed in theſe: Words, I give wto Pre. n Ca. ee ,. 
my loving, Kinſman'R, H. the Sum of 300 l. one. 1001. Par: wheres 200. Trm. Aerie rat He e 
of; be doth owe me, which I do intend to give to ny Couſin. S. H. bs N _ uc fu. nts 
youngeſt Daugbren ; but my Will and Defire is, that he will give: the S. Joke 7 
ſaid 3op I. 10 his, Daughter. S. H. at the Time e bis Death, or id per Matter 
ſoonen, , there be Occaſion for her better Advancement aud _Prefer- . 
ment : the Teſtatrix, at the Making: of her Will, was in Englond, Recommenda- 
and it ſo fell out, that R. H. died in, Ireland, eight Days before 3 1 74 JI! 
the Death of the Teſtatrix ; afterwards S. H. died, at the Age of are *. ths 14 
Sixteen, and unmatrried, and the: Plaintiff was her Adminiſtrator 3 Pounded as a n 
and it was decreed. at the Rolls, and laffirmed by my Lord Chan, . 3 
that the Words, I deſire, ot. I will, amount unto an expreſs Deyile, (C thee , es dherage C7 » 
and. that the. One hundred Pound Bond to the Tecſtatrix, ſhould be 27 tre eee {aunt 
aſſigned to the Plaintiff, and. the 200 J. paid him, with Intereſt vs Ku, ie 74 wie of 25 
from the exhibiting the Bill. Mich. 1704. Earles and England, e WF 4 A 
2 Vern. 466, 467. Although it was inſiſted upon, that a Benefit © ©. DN N "./, 
was edefigned -R, Ex and that be-way/ not 3 häte, Tguſtee, for- be © gate , dee dee , 
was to have the Intereſt of the 300. * his Life, pnleſs his Daugh- 4 K. auer 188 or” Le 2 
ter had Occaſion for it before his Death, which the Had not. EF =_ 
4. But where A. deviſed to his Siſter 3 50 J. upon Condition that 2 Freem. 10). b 
ſhe, at or before her Death, ſhould give to her Children 20 / Birtett and = 
thereof, and the Siſter died in the Life- time of the Teſtator ; and it 3 8 "0 
was held, that the whole 3 50 J. was lapſed ; for it being a Deviſe Deviſe was .- = 
of Money, the abſolute Property veſted in the firſt Legatee. Mich, us: / ge 6 | 
KY 
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1689. Birkhead and Coward, 2 Vern. 1 16. ruled on Pemurrer. 385 * 

; n 010 1 1 | ; 4 S\ *1 | ? F a | Condition that 
foe give Security to leave 100 l. a. piece to ber tauo Children, and 501, a- piece to A. and B. H. died before 
the Teſtator, and per Cur, the Legacy is clearly loſt, for it was to v in H. firft, and ſhe was to ſecure the 
lite Sum to the Children, op hs 8 


N 21 Y9 (i 1 0 2 114 
5. If A. deviſes 1 500 J. acpieoe to the four Children of J. S. 7 
by Name, to the Sons to be paid at their Age of twenty. one Years, b 
and to the Daughters at Eighteen, or Days of Marriage; and in i 
Caſe one 'or more of the aforeſaid Children ſhall happen to die be- -J "n 
fore his, her or theit᷑ reſpective Legacy or Legacies ſhall become s | 
due, then ſuch Legacy or Legacies ſhall go to the Survivors of i 
them; and in Caſe three ſhould die, then the Survivor to take the 1 
Whole; if one of the Children. dies in the Life-time of the Teſtator, 1 
the Survivors ſhall take that Share, and it ſhall not be a lapſed Le- 
gacy. Hil.: 1690. Miller and Warren, 2 Vern, 207. decteed. 
2 Vern, 611. S. P. decreed in the Caſe of Ledſome and Hickman.” 
6. So where a Legaèy of 50 I. was given to A. at Twenty-one 
or Marriage, and 50 J. to B. at Twenty-one or Marriage; and in 
the Cloſe of the Will, the Teſtator added, if any Legatee dies be- 
fore his Legacy is payable, the ſame ſhall go to the Brothers aud 
Siſters of ſuch Legatee; A. dying in the Life-time of the Teſtator, 
it was adjudged no lapſed Legacy, but that it ſhould go to the Bro- 
thers and Siſters, Tr;n. 1700. Darrel and Moleſworth, 2 Vern, 379. 
2 Vern. 653. and 744. S. P. decreed, 1 Fern; 425. S. P. 2 Chan. 
Rep. 187. S. P. Northey and Burbage, Hil. 1617. S. P. decreed. 


4G | 7. 80 


Legartes. 3 
a 7. So where a Man deviſed 100 f. to A, and B. the two Daugt 
$7:5-C. 5" ters of his Brother G. to be paid within a, Veur 'aftor the Death" f 

7" his: Wife, viz. 80 J, to A. and 50 J. to B. if they ſhalb bot be 

alive at the Time of Payment; hut if either of thetri ſhall die be- 

fore, then the ſaid 100 J. to the Survivor of dhe ſaid c · Daugh- 

ters; one of the ſaid two Daughters 'died?In-the Life-hmę ef the 
Teſtator; and the only Queflion was, whether the furvivinf 
: Daughter ſhould Have the whole 100 J. ot only the 30 J. and Raw. 
lunſon and Hutchins, Lords Commiſſioners, clearly of Opinion, 
that ſhe ſhould: have the whole 100 J. they ſald, that by the firſt 
Clauſe of the Will, it is a joint Deviſe to them of the 100 U in 
which Caſe, if the Will had gone no f1 urther, if one had died, it 
would have ſurvived to the other; then the Via. that comes after is 
only a Severance- of it, in Caſe they ſhould both live to the Time 
of Payment, Which they did not; and then the laſt Clauſe of the 
Will, in Cafe either died before the Time of Payment, is à new 
fubſtantive Deviſe of the whole 100 J. to the gurvivor; and decreed 
accordingly. Mich. 169 1. Scolding and Green. 
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—_ f ſpecifick and pecuniary Legactes, and 
* EDOUCLED Sate 8 | For 9 
Z. F here of Abating and Refunding.,. 


e e d. by Will deviſes to bis Wife all his Perſonal, Eſtate at a 
. eee, | Place called V. ana deriſe to K. a. Leqpey of | 500 l. and 
eee. GL. he 23.42. ſeveral other acies, an ets prove deficient to pay the goo J. 
3 Z YA e. * Send other pu e yet the Wife 's Legacy being a ſpecifick Le 
=_ - of che Cel ho cla Lee: | "Mich 8 | ggacy 
ee, n take Place. Mich. 17 14. Sayer and Sayer, 2 Fern. 688. that 
Tas er, 4. a ſpecifick Legatee ſhall not abate in Proportion with a pecuniary 
e, He aue, One, vide 2 Fern, 111, Nelf. Chan, Rep. zog. 2 Chan. Ca. 25, 
ZE”, of her oc gg. I Fern. 31. 2 „4 Ie How dd her 
D , „ 2, J. S. having 4000 J. ſecured to him by Bond, in the Names 
N . IL Lee , 7 cee £24. . . . 2 
D , and B. in Traft for himielf, deviſed. it to bis Davghter: (now 
qe Spc garen married to the Plaintiff) and made her Reſiduary Legatee; and by 
e 4,44 the fane Will deviſed a Leaſe he had in a. Farm to R. D. and 
| Axon cou dn geen //, there not appearing Aſſets at his Death to pay his Debts, this Farm 
.. deviſed to R. D. was ſold for Payment of Debts; afterwards, by 
Decree of this Court, the 4000 J. was adjudged to be Aſſets to pay 
Depts, and was, brought into Court, there to remain for that Pur- 
poſe; the Plaintiff propoſed to have what remained of the 4000“. 
- paid out of Court to him, all Debts being (as was ſaid) paid; and 
the Defendant R. D. oppoſed it, till he had: firſt had Satisfaction 
out of it, for the Value of the Farm deviſed to him, and: ſold. for 
Payment of, Debts. The Court held, that the Deviſe of this Sum 
of Money was, a. ſpecifick Legacy, and therefore R. D. can have 
i" | | but a proportionable Part of the Value of his ſpecifick Legacy out 
„ og haves 20S. it. Mich. 1700. Lord Caſtleton and Lord Fanſhaw. . _ 

; | — 3 by 3 3 5 3. If a Man. deviſes a ſpecifick Legacy, and likewiſe other Lega- 
_- 4 e cies, tho the other Legacies, fall ſhort, yet the Legytee muſt ha 
aan , e bee, (enrk his ſpecifick Legacy Nee — 
18 a beet brre nt 2 5 re i ic; be as 100 J. to one, and 500. to another, Sc. there, altho he directs. the 
1: L A ot 14 guest age, & Legacy of 1001. to be paid in the fitſt Place, yet if the other Lega- 
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Legarier. 


Genie Abaternebe of his Legey. Hl 168. Broue and allen 
. 7+. 0 v1.4 5 a ly 

4. A Creditor ſhall make tees refund, 'when Aﬀets become 
deficient, tho there be no Proviſion made for reſunding. 1 Vern. 
64: n 300. b F. 2 For Jeg. S. TFP. 
* 


5. So where A. being indebted to B. made C. his Executor, and 
waſted the Eſtate and died, 1 ſeyeral Legacies, and 
made D. Executor, which es D. paid; and H. aving ex- 
hibited a Bill againſt D. the Executor of C. for his Debt due from 
the firſt Teſtator, and againſt the Legatees in the Will of C. to 
| compel them to refund their Legacies, there not being ſufficient 
Aſſets of the firſt Teſtator; and it was decreed accordingly. 1 Vern, 
162. That a Creditor ſhall fellow the Aſſets in Equity, into «hoſe 
Hands ſorver they rome. Vide 2 Vern. 205. | 5 
6. One Legatee ſhall compel another to refund where the Aſſets 
become deficient, tho there be no Proviſion made for refunding (a) ; (a) 1 N- 
1 Vern. 94. but if the Executor is-fdlvent, and he voluntarily paid *. 92 
the Legacy, the unſatisfied Legatee may come upon him, and Bœ of Al. 
oblige him to pay it out of his own Purſe. 1 Chan. Rep. 13 3. ſes ariſe by 


2 . Ca. 132. and therefore the Executor is always to be made - 3 
a Party to the Suit 1 Chan. Ca. 136, 248. 2 Vent. 360. cutor, in ſuch 


Caſe the Le- 


who bat recovered his Legacy ſhall nor be compelled to refund, but ſhall retain the Advantage of his 


2 | 
{:gal Diligence, Ibid. 495. 


7. If an Executor pays out the Aſſets in Legacies, and afterivards 
Debts appear, of which he had no Notice at the Time of Payment 
of the Legacies, he by a Bill in Equity may compel the Legatees 
to refund, 1 Chan. Ca. 136. if he had been compelled by a Decree 
in Equity to pay the Legacies, he may make the Legatces refund. 
2 Vern. 205. per Cur, y 

8. But if an Exccutor voluntarily pays a Legacy, or aſſents to the 
Deviſe thereof, he cannot, eicher in Favour of other Legatees or 
Creditors, compel the Legatee to refund, 2 Vern. 205. 2 Chan. 
Ca. 9. 2 Chan. * 248. 2 Chan. Ca. 145. 1 Vern. go, 453, 460. 
But for this vide Tit, Executors and Adminiſtrators, Letter (A). 


(D) Of the Time of Payment of a Legacy. 


JF a Legacy is given to a Child, payable at Twenty-one, and 
the Child dies before, tho' his Adminiſtrator ſhall have the 


i692. Paſſworth and Mocr, 2 Vern. 283. deviſed. 2 1 
E A. — Will gives a Legacy to 3 Twenty-one, and if he 2 l. Reg. IF GO J. C. 1 

died before Twenty-one, then to the Plaintiff; B. dies before t 9, , u, G,, il 

Twenty-one; and the only Queſtion was, whether the Plaintiff cid, mat the Cee, . e e, 

was intitled to the Legacy preſently, or muſt wait till B. if he had _ in Equi- A. 

lived, would have been Twenty-one ;. and on Time taken to con- Ig "Rei? 


ſider of it, King C. was of Opinion, the Plaintiff was intitled to tion w be 
the Legacy preſently ; but where a Legacy is given to one to be — 2 
paid at Twenty-one, ſo as to be an Intereſt. veſted in him preſently, 


tho' not payable till Twenty-one ; if the Party — 
ak i 
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bis Exccutors.or Adminiſtrators s ſball | pat have, 
| he had lived, Would have fo Txenty-one 


£ = ar ip. 
ATE Launch and, Williams. , Decreed at Dep . 25 


— 


= 


Le 5 of 5 500. Nas 220 1. the | Apple en 
he 115 1d be 8 ens old; ge OS bein Tha Sep . | 
of it at Twenty-one,, to put im TS AP 1 d gave, Im 
a Bond, to pay; him. the, ozye 5 Fraß a, . pre 

DIE 
that Age. To a, Bill to have 1 pt 2id, 45 
livered up, the Defendant. pleac ed ite! Ni —_ Nel an 
and upon Debate, the Plea Was, ordered to nſwer, 
the Wy Chancellor declaring it, Was fit to "be. 85 SE News 
10 *T% 13 oc 17 ; 51 fit * 2 
1 to be 


rix to the Teſtazor, that Fs the L. 810% Ne Lage oJ. 
the very Day he Weide oy: -». 7] 9 py 21 He 
155 52 
was, for Payment at a certain Day, om 5 5 wann Fi eby.; 
Mich. 1687. Luke and Alderne, 2 Vern. 3 ech A pri, Tos 
be p 


30 nl 
aid. [ * 


need t 


5 0 JF, A Leioyt of - 7251 18 Fevifel to an Infant! who'is 1 büt ten 

3 2 Years ald, and at that Age Paid by the Executor* to de In- 

„ flant's Father ſot his Benefit; and the Father after wards Becomes 

5 inſalvent, yet the Executor ſhall: not be obliged to pay dts over 
again; ; but if the Executor took Security to be indemnified, then 
he paid it at his own Peril, and ſhall pay it over again, Hil, 26 & 
20 Car. 2. Holloway and Collins, "1 Chan. Ca! 245, "but this Matter 
ſeems well yOu 9 the NN ug, as well as Several: other Refolu- 
tions. 3" N 

Gilb, Eg. Rep. 2. A Legacy of 100 J. was gebied to as Infint of about ten Ye:irs 

103. — of Age; the bag paid this Legacy to the Father, and took his 


dem abi. he had ſuch a Lets of his in his Hands, but Te not pay it im- 


77 _— mediately ; ; but however would not have* him trouble the Executor 


1715. Dagley about it, for that he would give it him: Upon this the Son reſted? ſa- 
= he; tisfied' for about 14 or 15 Years, and he and his Father carried on a 
cas Joint Trade together, and then became Bankrupts. And TR a Com- 


es _ Defendant it was inſiſted, chat this would be an extream Hard- 


the Teftator "_ on him, if he ſhould: be obliged to pay it over again; that he 


3 E already fairly and honeſtly paid it to the Father, whilſt he was 
9 in good Circumſtances. And if Application had been made ſooner, 


the Executor he might have had his Recompence over againſt the Father; that 
odd pay the the Father was by Nature Guardian to Hs Children, and ſach Pay- 


Legacy to the 
Father, that be ments to him have ſormerly been allowed good; though now. in- 


might improve deed this Court has thought fit to extend their Care farther for ſuch 
the Money for 


the Infant's Children, and dif. lowed ſuch Payments; but the Circamſtances of 
Benefit. Note this: Ciſe were ſuch, that the: Deferdant; it was hoped, would not 
L 1 be anſwerable again for it. My Lord Chancellor faid, that if the 
3 Father had not made bis Son ſuch Promiſe of Recompence, and he 
(omitted in . Son bad ac quieſced all that Time (a), the Caſe might have been more 


2 e doubtful; ai this: r of his Father drew him to forbear ap- 


. | ; — 4 — 0 r ..4 ET lying 
; and 

from mhevee it alſo appears that this Caſe i is rightly fated by Mr. p. Ilan, and that onda 7, was laid 
on this Circumflance in the Petition of Appeal t- 250. 286. | "1 10 gun 7: 5 it is hd, 4 
the Son had required the Monty in Tics. E 37; Lt 5011-33 -: 908- Core 1 ah 


$. 4 
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plying to the Executor ſooner; and ſince his Father had not, nor 
could now make good his Promiſe, being a Bankrupt likewiſe, the 
Reaſon of the -Son's Forbearance was at an End; and he thought 
the Rule of this Court, in not ſuffering Parents to receive their 
Children's Legacies, was founded on very good Reaſon ; and there- 
fore, leſt this Caſe might hereafter be cited as a Precedent, when. 
the Circumſtances attending it were forgotten; and to diſcounte- 
nance, and deter others from Paying ſuch Legacies to the Parents, 
(tho” he did not deny the Hardſhips of this particular Caſe) he de- 
creed -againſt the Executor ; which was affirmed on a Rehearing. 
Mich. 1715. Dayley and Tollferry.  _ | | 1 
3. If a Legacy be bequeathed to a Feme Covert, Payment of it 
to her alone is not good, and the Executor ſhall pay it over again 
to the Huſband: 1 Vern. 261. | f 


(F) Where Legatees ſhall have Intereſt and 
Maintenance, Px Ly: ee f 132. An 


A ' 
2 cr — C - — 
| Po ee BAC A GEE e, 
1. Egatees exhibit a Bill againſt the Executor, and by their 3 
cy all car- 


: Guardian pray, that he may be obliged to allow them Main- 5, Intereſt, 
tenance; to which the Executor demurred, becauſe the Legatees and from what 
were under Age, and their Legacies not payable till they were 21 Tile Lap 
2 of Age; but the Demurrer was over-ruled. Mich. 16 Car. 2. Mons, Lett — Cole tg 
enneſey and Parrot, 1 Chan. Ca. 60. fe neat Bag ni . at "A 1 
2. 17 a Father deviſes Legacies or | ortions td Bee . D 
younger Children, to be paid or payable at their reſpective Ages of 337. S. C. and Side u, aber. 


21 Years, or any other Time certain, without making any Proviſion P. agreed fer , eee, , be, 54 


1 : K : ; k Court and A 5 
for their Maintenance in the mean Time, and die; in this Caſe Counſel. ,5*z,=-5 HE: 


they ſhall have Intereſt for ow Portions from - Death, till paid, Ze Sr ee, Ke. 
becauſe the Father was obliged to have provided for them if he had 133 10-3. Al: 
ind, but if ſuch Portions bad been EIS to them by u Stranger, — — g AE 
to be paid or payable at ſuch an Age, their Legacies thould not carry 
Intereſt in the mean Time; becauſe he being a Stranger, was under 
ho ſuch Obligation to provide for them. Trin. 1712. The Attorney 
General and Thompſon. 

* 3. A Father by his Will gave 2000 J. a-piece to his two 
Daughters, payable at twenty-one, and charged on Land and Per- 
ſonal Eſtate; and the Perſonal Eſtate being exhauſted in Debts, my 
Lord Chancellor held, they ſhould have a reaſonable Maintenance | 
out of the Real Eſtate, until their Legacies became payable, and al- - A. ae le. fr he 
lowed them 80 J. per Annum each. Trin. 1729. Conway and A / the intorerf <2 . e, . 


Longville. 
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FIN } Ac Freon 7 72 A 
GY Ademption d | 
1. A Deviſed to his Daughter 200 J. Item, I give to her my 14949185” + eee eue, 
* Houſhold Goods, if ſhe ſhall not be married in my Life- . , , 7, 
time, and afterwards in his Life he gives with his Daughter in — Z Py , 
Marriage above 200 J. and dies, not having revoked or altered his ©” f 
ai 2G. 


Will; and the Court held, that the Legacy was extinguiſhed by 
the Portion, Mich. 1689. Jenkins and Powell, 2 Vern. 114. Lide 


1 Chan. Ca. 301. 1 Fern, 95. 
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302 Lexarios. 3 
Gilb. Eg. Rep. 2. The Defendant's late Huſband: made his Will ins Writing, and 


82. 8. ©. theteby amongſt other Things devifes as followeth; viz; I give and 
Decree ; but deviſe to A. my good and only Uncle, the Sutn of 500 J. that is to 


* 
— + -» _- 
— — 


Lord Keep. 0 4 . ( „ 
gave no Coſts. ſay, that Bond and Judgment he gave me for 400 f and 100 J. in 
- — Money, and makes the Defendant his Execùtrix, and deſires her 


of Ford and to be kind and aſſiſting to his Uncle, that he might live as became 
Fleming. a Gentleman: The Uncle ſome Time after ſold an Eſtate, and 
with the Money paid off 320 J. and took up the Bond, and had the 
Judgment vacated, and gave a new Bond for the remaining 80 J. 
and fome Time after the Teſtator died; and the Uncle havipg No- 
tice of this Will, brought his Bill for this Legacy of 500 The 
Defendant inſiſted, that this was a ſpecifick Legacy of that parti- 
cular Bond and- Judgment ; and they being cancelled and altered 
before the Teſtator's Death, was an Ademption of the Legacy, as 
to ſo much ; and beſides they urged, that this Payment of the 320 /. 
amounted to a Releaſe of ſo much of the Legacy, and therefore the 
Plaintiff would have no Right but to the remaining 100 J. On the 
other Side it was inſiſted, that the Diveffity is where the Money 
is voluntarily paid in by the Perſon who ' owes it, and where the 
Teſtator ſues for and recovers it: In the firſt Caſe the Legacy con- 
tinues ſtill good, becauſe the Money comes only home to the Per- 
ſonal Eſtate; but in the other Caſe, the Teſtator by ſuing for it 
ſhews that he intended to make it his own, and therefore would 
not leave it to the Legatee to recover; and the Juſtice of the Uncle 
ought not to prevent the Affection of the Nephew; and no Altera- 
tion of his Intention appeared. Lord Keep. was clear of the ſame 
inion, and. decreed the 80 J. Bond to be delivered up, and the 
Reſidue of the Legacy to be paid. Hil. 1711. Orme and Smith, 
2 Vern. 681. S. C. | 
2 Will. Rh. 3. One by Will deviſed thus; Item, I give and bequeath to my 
469. 5. ©. Grandaughter Mary Ford (the Plaintiff) the Sum of 40 l. being Part 


2 — Lend of a Debt due and owing to me for Rent from G. M. ſhe allow- 


Chan. that the ing what Charges ſhall be expended in getting in the fame. Tem, I 

—.—4 Fw give and bequeath unto my Grandſons A. and B. the Reſt and Re- 
Debt himſelf, ſidue of what is due and owing to me from the ſaid G. M. which is 

72%, upon his about 40 J. more, to be equally divided between them, they allow- 

__ 125 ing Charges as aforeſaid; after the Teſtator received the whole 

demption of Debt owing for Rent from G. M. For the Plaintiff it was inſiſted, 

the Legacy. that there was a Difference between a ſpecifick and a pecuniary 

1 „Legacy; that tho' the Diſpoſing of a ſpecifick Legacy might be an 

cole Goon votre FI, order —__ of it, yet this no a * F. = Paying 

Nee gb the Money to the Teſtator would be no Loſs of it. On the other 

Jeffers 7 bc ee Side was inſiſted upon the Difference between a voluntary and com- 

Fa 7 pulſory Payment; that tho” the firſt was no Ademption, yet the 

ſecond was, and that the Teſtator obliged G. M. to pay in the 

Money. But my Lord Chan. was of Opinion, that there was no 

Foundation for the Difference taken in the Books between a volun- 

tary and compulſory Payment, for the latter might be with an In- 

tent to ſecure the Legacy on all Events; and decreed the Plaintiff 

dhe” {Of 90: the 40 J. Legacy. Trin. 1728. Ford and Fleming. Vide 1 Rell, 
— — 614. Moor 789. Raym. 33 5. Swinb. Part 7, Sect. 20, Went, 64. 
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"2 FE: XXXIX. 


Limitation of Suits and 


Demands, 


(aA) What Rights, Adions o2 Demands, are deemed out 
of the Statute of Limitations fn Equity, and where 


ſuch Rights, Adions o2 Demands, tho once barred, may 
be revived, oz ſet up again. 


(B) Length of Time, how far regarded in Equity. 


(4) What Rights; Actions 02 Demands, are 


deemed out of the Statute of Limitations 


in Equity, and where ſuch Rights, Actions 
oz Demands, tho once barred, may be re⸗ 
vived and ſet up again. 


I, 


129. 2 Will. Rep. 145. S.P. per the Maſter of the Rolls. 


Action, and not after. But the Right of Infants, Feme Coverts, Non Compos Mentis, Perſons i 


he brings his Action within ſuch Time after his Return, as is limited by the 21 Fac. 1. 


2. The Plaintiff, who was Son and Executor of C. J. Heath, 
who was made C. J. at Oxon during the Difference between the 
King and Parliament, (but never fat at Weſtminſter-Hall) exhibited 
a Bill againſt the Defendants, Prothonotaries of the K. B. at that 
Time, to have an Account of the Money, Sc. received by them 
during that Time, by an implied Truſt virtute Oficii; to which the 


Defendants 


Here 1.5 rw un. 


FI. mY 
A Se Hott 


Truſt is is not within the (a) Statute of Limitations. March (a) By vn 
a a 


| | tions upon the 
Caſe, other than for Slander, Actions of Account, (other than oh concerns Merchandize between Merchant 


and Merchant) Actions of Treſpaſs, Quare ande Fregit, Debt upon Lending or Contract, without 8 
or Arrearages of Rent, for Detinue, Trover, Replevin, ſhall be commenced within fix Years after the Cauſe of 
impriſoned, or 
beyond Sea, is ſaved ; ſo that they commence their Suits within the Time above limited, after es Imper- 
fections removed: provided that if in any ſuch Actions Judgment is given for the Plaintiff, and the ſame is 
reverſed for Error; or if a Verdict paſs for him, and upon Motion in Arreſt of Judgment, it is given againſt 
him; or if the Defendant is outlawed in the Suit, and does after reverſe the Outlawry ; in theſe Caſes the 
Plaintiff, his Heirs, &c. may commence a new Action within a Year, and not after; by 4 & 5 Ann. cap. 16. 
the Plaintiff's Ri ; nh is as much ſaved, when the Defendant is beyond Sea, as if he were ſo himſelf provided 
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Defendants pleaded the Statute of 1 but upon Argument 
the Plea was over-ruled, 15 Car. 2. Sir Edieard Heath and Henly 


& al, 1 Chan. Ca. 20. 3 Chan. Rep. 8. S. C. 


2 Freem. 156. So where the Plaintiff exhibited a Bill, to have an Account of 


S. C. and de- 
creed accord” ; Money received. by the Defendant from his Father (whoſe Executor 


_ , the he was) who gave it to him to compound for his Eſtate, ſeqpeſtred 
Bil was dil” for Delinquency at Goldſmiths- Hall ; and it was ordered-Accord- 
ether Reaſon. ingly; the Court declaring it a Truſt, and therefore not within the 
Statute of Limitations, , Mich. I J Car 2, Speldon and Weldman, 

2 Cban. Ca. 26. Nin 

zb Sherf & eee, & 4. So- where my Eady Hollis dent 1000 and in the Note which 
; was given for it, Mention was made, that it ſhould be diſpoſed of as 

f . eee Bu my Lach ſhall - ; and a Bill being exhibited for it, 15 Court 
a7 19 nol dug auen, held it a Depeſitum, or Truſt, and decreed Payment of it, though 


en teil, | otherwiſe it was barred by the Statute of Limitations. 2 Vent. 345. 
A. G ras ein See or l 24 5. A Charity is not barred by Length of Time, or within the 


Statute of Limitations, 2 Vern. 392. 
. A Legacy is not within the Statute of 'Ltmitations, 1 Vern, 


6% S Od PPP Þ 24 
. gere . mr bs fe 


56. 
ae. K . 7. The Statute of Limitations is no Plea in Bar to (a) an Ac- 


407 0% of te Set 2. current or count. Paſch. 1687. Scudmore and White, 1 Vern. 450. 


open are not 
. - = 7 eee, Within the Statute of Limitations ; but Accounts ſtated between Merchant and Merchant axe barred by. the 


WT LO. abend, C Statute. 15.9: 89, 9”; p an LEW, Zo ore Ot er act? Char, Godt ett Ze . 7 
{ 78 HCO 132+ 


f SLAC 10 80 r oh W LF GA AB Cres & le Ae Tr! rh ore PA Care, Here 2 ge, 400% 
en S & 3 ee, eg. If a Man recovers a Judgment or Sentence in France for 


ore & glue he, : eee, Money due to him, the Debt muſt be conſidered here only as a 
2 WF, 8d _ Ze Debt by Tory Contract, and AS Statute of Limitations will run 
Soo upon it. 2 Vern. 540, 541. per Cur. | 

STA” * " yo . A Bill was EVERY to = relieved touching a Rent charged 
a bar, 2 © . ue upon Lands by Will; the Defendant pleaded the Statute of Limita- 
He . 3 of 4 tions, and that there had been no Demand or Payment in forty 
2 Vears; ; and the Court held, that the Caſe in * Cos Reports, 

* 5 eee on the Statute Hen. 8. concerned only Cuſtomary Rents between 
EIT eb _ "ec ee. Lord and Tenant, and not any Rent which commenced by Grant, 
. mur, Err whereof the Commencement could be ſhewn. Trin. 1691, Cal. 
ad lins and Goodal, 2 Vern. 235. . 
ae ce 0 lebt. in Chan. 10. If one receives the Profits of an Infant's Eſtate, and ſix Vears 


| 8. 8. = . . . . 
Geyer) Ser 7,4 g. 8 after his coming of Age he brings a Bill for an Account, the Statute 
„ > FF» d 


j 


Macclesfield Of Limitations is as much a Bar to ſuch a Suit, as if he had brought 
was clearly of an Action of Account at Common Law; for this Receipt of the 
tus Opinion. Profits of an Infant's Eſtate is not ſuch a Truſt, as being a Crea- 
ture of the Court of Equity, the Statute ſhall be no Bar to; for 

he might have had his Action of Account againſt him at Law; 
and therefore no Neceſſity to come into this Court for the Account. 

For the Reaſon why Bills for an Account are brought here, is from 

the Nature of the Demand ; and that they may have a Diſcovery 

of Books, Papers, and the Party s Oath, for the more eaſy taking 

of the Account, which cannot be ſo well done at Law; but if 

the Infant lies by for ſix Years after he comes of Age, as he is bar- 

TC == C4 red of his Action of Account at Law, ſo ſhall he be of his Re- 

- medy in this Court; and there is no Sort of Difference in Reaſon 

between the two Caſes. Trin. 1719. Lockey and Locley, per 

: Curiam. N | | 
3 2 2 1 eurer el. x7 , AX Bet He Arcs e, Wes dC errco ett C121 1 irre, 
acil” C2145 Fad XI EE r 5 33 2 2 LL „ eri, AV 2 {a 
of 671. for fatraon Here xe 44. ie, acer uu eee 7422 O . MES £- 1h Auel elle 
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11, If there is no (a) Executor againſt whom the Plaintiff MAY (a) If one 
bring his Action, he ſhall not be prejudiced by the Statute of Limi- brings an Ac- 
tations, nor ſhall apy Laches in ſuch Caſe be imputed- to him, „ 
2 Vern. 695. 5 | ſix Years, and 


A n * dies before 
Judgment, the fix Years being then expired, this ſhall not prevent his Executor. 2 gt. 424, 425. 2 Sall. 


421. But if an Executor ſues upon a promiſſory Note to the Teſtator, and dies before Judgment, and ſix 
Vears from the original Cauſe of Action are actually expired, and the Executor of the Executor brings a neu- 
Action in four Vears after the firſt Executor's Death, the Statute of Limitations ſhall be a Bar to ſuch Action 
For tho' the Debt does not become irrecoverable by an Abatement of the Action after the ſix Years relapſed 
by the Plaintiff's Death, yet the Executor ſhould make a recent Proſecution, to which the Clauſe in the 
Statute, that provides a Vear after the Reverſal of a Judgment, c. may be a good Direction; or ſhew 
that he came as early as he could, becauſe there was a Conteſt about the Will or Right of Adminiſtration : 
for the Statute was made for the Benefit of Defendants, to free them from Actions when their Witneſſes were 
dead, or their Vouchers loſt. Trin. 5 Geo. 2. Willcex and Huggins, adjudged in B. R. 


——_— 


12. If a Man ſues in Chancery, and pending the Suit there, the 
Statute of Limitations attaches on his Demand, and his Bill is after- 
wards diſmiſſed, the Matter being properly determinable at Common 
Law ; in ſuch Caſe the Court will preſerve the Plaintiff's Right, 
and will not ſuffer the Statute to be pleaded in Bar to his Demand. 
1 Vern. 73, 74. But if in ſuch Caſe the Plaintiff was not ſtayed by 
the Act of the Court, as Injunction, &c. 2, & wie 2 Chan. Ca. 
217. 1 Chan. Rep. 205, 214. 

* 13. It a Man deviſes all the Reſt and Reſidue of his Perſonal 
Eſtate, after Debts and Legacies paid, to J. S. and ſeveral of the 
Creditors are barred by the Statute of Limitations, who notwith- 
ſtanding bring Actions againſt the Executor, and he refuſes to plead 
the Statute of Limitations, yet Equity will not, in Favour of J. S. 
to whom the Surplus is deviſed, compel the Executor to plead the 
Statute. Mich. 1699. Lord Caſtleton and Lord Fanjhaw adjudged. 

14. If a Man by Will or Deed ſubject his Lands to the Payment 
of his Debts, Debts barred by the Statute of Limitations ſhall be 
paid ; for they are Debts in Equity, and the Duty remains ; the 
Statute hath not extinguiſhed that, ino' it hath taken away the 
Remedy. 1 Salk. 154. , 

N ts If a Man = a Debt due to him by Note, or a Book- - As, he Coe g Comte 
Debt, and has made no Demand of it for fix Years, ſo that he is eee V0 Le ZHe cue Of 6 
barred by the Statute of Limitations ; yet if the Debtor, or his Acud, att Aw 
Executor, after the ſix Years, puts out an Advertiſement in the- ou b. lee, 


eas Faber 


ern. 141. 


O 
VN 


Gazette, or any other News-Paper, that all Perſons who have any 
Debts owing to them, may apply. to ſuch a Place, and that they?“ 
ſhall be paid ; this (tho' general, and therefore might be intended of 
legal ſubſiſting Debts only) yet amounts to ſuch an Acknowledg- 
ment of that Debt which was barred, as will revive the Right, and _ 3 | 
bring it out of the Statute again, Paſch. 1714. Andrews and Aue e. wn docu SAS 
Brown decreed. . he; cazc-- | : 

* 16. Soif i the ſix Years the Debtor, upon Application for 
that particular Debt, acknowledges it, and promiſes Payment, this 
revives the Debt, and brings it out of the Statute; becauſe, as the 
Note it ſelf was at firſt but an Evidence of the Debt, ſo that being 
barred, this Acknowledgment and Promiſe is a new Evidence of 
the Debt; and being proved, will maintain an Aſump/it for Reco- 
very of it. Paſch. 1714. Andrews and Brown, per Cur. 


"7 41 (B) Length 
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(B) Length of Time, how far regarded in 
| Equity. 


IF a Perſon has enjoyed an Eſtate twenty-five Years, * ugh 

be cannot prove that Livery and Seiſin was made of it, 2 
he mall not be moleſted; for OP after ſuch Length of Time, 
will preſume Livery. Toth. « 4. 1Pern. 196. 

2. So if a Perſon is in Poſleſiion of a Copyhold Eſtate forty Years, 
under a Will, though he cannot prove that there was any Surrender 
to the Uſe of that Will, yet Equity will ſupply that Defect after 
ſuch Length of Time. 1 Vern. 195. 2 Chan. Ca. 1 50. S. C. 

3. The Plaintiff exhibited 'a Bill to ſet aſide a Conveyance made 
by his Father twenty Years ago, and alledged, that at that 'Time his 
Father was Non Compos ; but the Court diſmiſſed the Bill, and faid, 
that after twenty Years it was not proper to examine, whether a 
Perſon was Non Compos, or not. 1 Chan. Rep. 40. 

. The Plaintiff exhibited a Bill againſt che Executors of a Pur- 
chaſer of certain Lands from him, to have 500 J. Part of the Pur- 
chaſe-Money paid, which was decreed to be paid him thirty-three 
Years before; but the Executors having pleaded, that the Plaintiff 
and Defendant lived near each other, and that no Suit was com- 
menced againſt their Teſtator in his Life-time, tho” the Plaintiff might 
have eafily done it, the Court held the Plea good. 2 Can. Rep. 44. 
. 6, So where a Bond of twenty-two Years old came to the Hands 
of an Executor; and in as much as the Obligee, till about ſeven or 
eight Years paſt, lived near the Teſtator, and never demanded any 
Intereſt, the Court conceived the Bond was ſatisfied, and ordered it 
to be cancelled. 1 Chan. Rep. 78. Vide 1 Chan. Rep. 88. S. P. 
1 Chan. Rep. 100. | 

6. 4. exhibited a Bill to have a Specifick Performance of a Co- 
venant, whereby the Plaintiff was to have a Pit in the Defendant's 
Ground for digging of black Stones, and that when the old one failed, 
he might fink a new one, and that there ſhould be no other Pit for 
digging black Stone ; but it appearing that the Defendant, and thoſe 
under whom he claimed, had been in Poſſeſſion of a Pit there above 
ſixty Years, the Bill was Aan Hil. 1690. Scolefield and White- 
head, 2 Pern. 127. 

7. A Common which has been incloſed for thirty Years, ſhall not 
afterwards be thrown open. 1 Fern. 32. 

8. The Defendant held a Copyhold of the Manor of Jpeing, 
the Rent of 8s. per Ann. and ſo it appeared by the Court-Rolls 
of Hen. 8. of Phil. and Mary, and down to Car. 1. and in the 
12 Car. 1. the Defendant's Mother was admitted, as of the Manor 
of Jpeing. The Owner of the Manor of Dean, which he purchaſed 
from FJ. S. who formerly was Owner of both Manors, brought his 
Bill to compel Payment of the 8 5. per Ann. and although he admit- 
ted that the * was held of the Manor of Jpeing, and not of 
the Manor of Dean; yet the Rent having been paid to him for near 
twenty Years, which was the only Evidence he had to ſhew for it, 
the Arrears and growing Rent were decreed to him; and a Trial at 
Law denied, tho' prayed by the Defendant, Mich. 170 5. Steward 
and Bridger, r 


9. A. 


— 
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9. A. deviſes his Eſtate to B. his Son, charged with 500 {to or g 1 
his Grandaughter, che Daughter of B. payable A Tentoße, or | 4 
Marriage ; B. on the Marriage of his Daughter, gives her 1 500 /. 1 


Portion, but no Notice is taken of the coo J. Legacy. nor any Re. 1 1 
leaſe given for it; twenty Vears att wards al gde 400 15 - 
ſecond Huſband bring a Bill againſt the Father for the 500 J. and 7 
the Bill was diſmiſſed, for the 1 500 J. ſhall be preſumed a Satiſ- 1 
faction, eſpecially after ſuch a Length of Time. 2 Yer. 484. A 
Legacy preſumed to be paid after a great Length of Time. 
2 Vern. 21. | 1% it | | 


CAP XI. 
Maſter and Servant. 


(A) Mhat Remedy they have againſt each other. 
(B) Yow far anſwerable fo2 each other to others. 


(A) What Remedy 955 ha ve againſt each 
other. 


BILL was exhibited to be relieved againſt an Appren- 2 Freem. 134. 
tice Bond and Articles, and to have them up; and re : E 
upon Hearing, it was ordered, that the Defendant do, Cafe, for 
by within a certain Time, vig. one Year, bring his Ac- Witneſſes may 
tion, and go to Trial thereupon for his Damages; or in Default 18 _ 
thereof, the Bond and Articles to be delivered up; and the Reaſon 
given was, that if it were in the Defendant's Choice to ſtay his 
Action as long as he pleaſed, he would ſtay till the Plaintiff's Wit- 
neſſes were dead; and this Practice of putting the Maſter to ſue, or 
to deliver up the Indentures, was ſaid to be uſual, Hz. 17 & 
18 Car. Baker and Shelbury, 1 Chan. Ca. 70. 5 

2. A. put his Son Apprentice to an Apothecary, and gave with 
him a Sum of Money, and allowed the Youth 10 J. per Ann. for his 
Clothes; the Defendant having put away his Apprentice, after he 
had lived ſome Time with him, by Reaſon of Negligence and Miſ- 
demeanors laid to his Charges the Court decreed the Maſter to 
refund 301, of the Money, and the rather, becauſe the Indentures 
were 


1. 


Maſter 'and\. Servant. 


* »» 


, That the vere not (a) inrolled, ſo as the Matter was not properly cogniſable 


Indentur® before the Chamberlain of London. Trin. 1688, Therman and Abell, 


rolled, vide 2 Vern. 64. 15 | 10 2 { 

27s. 492. 2. A. 00 ais Son with an, Attorney at the Time he lay ill 
of the Sickneſs whereof he afterwards died, and gave 120 l. with 
him, and Articles were executed, by which it was provided, that 
in Caſe: the Maſter died within one Year, that then 50 J. of the 
Money ſhould be returned; it happened that the Maſter died 
within three Weeks after Sealing of the Articles and Payment of 
the Money; and on a Bill brought againſt his Executor, the Court 
decreed 100 Guineas to be paid back to the Father, notwithſtanding 
the Agreement of the Parties. Trin. 1687, Newton and Row/e, 
1 Vern. 460. | | | 

4. If an Apprentice marries without the Privity of his Maſter, 
yet that will not juſtify his Turning him away, but he muſt ſue 
his Covenant. 2 Fern, 492. | 

5. But by the Cuſtom of London, a Freeman may turn away his 
Apprentice for Gaming. 2 Fern. 291. 

6. A. gave the Defendant B. a Spaniſh Merchant, 600 J. to take 
his Son Apprentice, and entred into Bond of 1000 J. for his Fide- 
lity, and at the ſame Time took a Covenant from his Maſter, that 
he ſhould at leaſt once a Month, fee his Apprentice make up his 
Caſh ; the Defendant brought an Action on the Bond, alledging, that 
the Apprentice had run out 800 J. And on a Bill to be relieved, my 
Lord Keep. held, the Meaning of the Covenant was, that the De- 
fendant ſhould not only ſee to the Caſting up of the Caſh, that it 
was right in Figures, but to ſee the Caſh effectually made up; and 
therefore decreed the Plaintiff ſhould be anſwerable for ne more 
than the Maſter could prove the Apprentice imbeziled in the firſt 
Month, when the Imbezilment began, Mich. 1705. Montague and 


Tidcombe, 2 Vern. 518. = i 


(B) How far anſWerable foz each other to 
others. e 


s I. A As Maſter of a Ship, of which the Defendants were Part- 
* Owners, bought ſeveral Goods of the Plaintiffs, as Beef, 

Biſket, Sails, &c. A. failed, and on a Bill to compel the Defendants 

to pay, they inſiſted that A. only was liable, becauſe he had Money 

from the Part-Owners to pay the Plaintiffs ; but the Court held, 

that the Maſter was but a Servant to the Owners, and where a Ser- 

% Whatſo- vant buys, the Maſter is (2) liable; and though the Owners paid 
wichin the their Servant, yet if he paid not the Creditors, they muſt ſtand 
Compaſs of a liable, and therefore decreed the Owners to pay the Plaintiffs their 


Servant's Bu- Debts in Proportion to their reſpective Shares and Intereſts in the 


Matte an Ship. Hil. 1709. Speering and Degrave, 2 Fern. 643. 


be chargeable 
therewith, as of his Command, and ſhall likewiſe have Advantage of the ſame againſt others; but if a Ser- 


vant borrows Money in his Maſter's Name, or takes it up of a Creditor of his Maſter's, without Order, that 
does not bind the Maſter. Ney's Max. 93, 94. Dr. & Stud. Dial. 2. cap. 42. 15 


+ Fw 146. 2, The Plaintiff Graham was Privy Purſe to King James the 
3225 Second, and alſo Maſter of his Buck- Hounds ; the Defendant Stam- 


fe was a Laceman, and by his Friends made Intereſt to the Plain- 


Maſter and Servant. 


tiff, that he might be made uſe of to furniſh Lace, Cc. for the 
King's Hunt, and was employed accordingly, and Graham did like- 
wiſe deal with him on his own private Account, and he was from 
Time to Time paid for what he furniſhed for the King's Liveries, 
Sc. out of the Privy Purſe ; but on King James going away, the 
Defendant brought an Indebitat. Afſump. againſt Graham, as well 
for what he had furniſhed for the King's Uſe, as for what he had 
furniſhed for Graham's own particular Uſe, and recovered for both ; 
and on a Bill brought to be relieved, the Circumſtances of the Caſe 
appeared to be, that Stamper had been permitted to furniſh Lace 
and Fringes, &c. for the King, on his Deſire and Application made 
to Graham, on his Behalf; that the Entries in the Day-Book of 
ſuch Goods as were delivered for the King's Uſe, was without 
Price, that they may be added in the Leiger-Book, higher or lower, 
as they had a Proſpect of ſooner or later Payment; that the De- 
tendant from Time to Time had been paid out of the King's Privy 
Purſe; and one Witneſs ſwore, that he faid he expected Payment 
from the Privy Purſe, and not elſewhere ; that the Account of the 
Goods delivered to the King's Uſe had been paid off to about ten 
Months, but the Account of Goods delivered on Graham's private 
Score, was of four Years Continuance, which ſhews that he kept 
them as diſtin Accounts; that none of the Goods delivered for 
the King's Uſe came to Graham, nor was there any particular Pro- 
miſe to pay for any of them ; and the Court held, that if the Law 
ſhould be, that he that ſpeaks for, or fetches Goods for his Maſter 
without any particular Promiſe of paying for them, is liable to pay 
for -them, (which they ſeemed -to doubt); yet on theſe Circum- 
ſtances the Plaintiff was intitled to Relief, and accordingly ordered, 
that the Defendant ſhould only take out Execution for ſo much as 
the Plaintiff was indebted to him on his Account, Trin. 1692. 
Graham and Stamper. 
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e, Y Df the Nature and <1 Kinds of Yoztgages; and 
5 Herein of the Power of Equity in ſupplying Defezs in 
Favour of the £oztgagee, and in Making that a Bozt- 
gage which otherwiſe would be an abſolute Conveyance. 
(B) Of the Equity of Redemption, at what Time. 
(C) Df the Perſons to redeem. 


D) Ok Fozecloſure ; and here of Opening the Fozecloſure , 
Parties fozecloſed, and Tender and Refuſal of the Yo2t- 
gage Money. 

(E) Where there are ſeveral Moꝛtgagees of the ſame Eſtate, 
what Remedy they have againſt the Moꝛtgagoꝛ, and 
againft each other. 

(F) Where a Moꝛtgagee may p2otet himſelf by Buying in 
p2ecedent Incumbzances. 


(G) Where a Perſon who comes to redeem muſt do Equity 


tgagee be „ £0778 4g Tort . 
to the Moꝛtgag fo2e he will be admitted. = 2 * 


(H) Moꝛztgage- Honey, to whom to be pald. . 5 * 
ae S 
(I) 6 anſwerable fo2 the Profits, and —2 
account. 
(T) How the Allignee of the Yoztgagee is to account. 
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5,1. :/- 1-5, ſolute Conveyance. 


7 ˙ po: 1-010 WY WI 
feed Sel 1151048) The Ci- 1. Mortgage is the ſame Thing as the Hypotheca of the (a) Ci- 
vilians, and may be defined a Pledging of Lands, or other 


vil a 
ſe en, 72 22 er Early 

/ 1 Zo F COOL hy 4 between the immoveable 
-— *Pignus and 


| 777 Gai £4411 " Hypotheca ; the Pignus was when any Thing was obliged for Money lent, and the Poſſeſſion paſſed to the 
2 a” Zee ve 2 Cine z the Hypotheca was when the Thing was obliged for Money lent, and the Poſſeſhon remained 


2 7206129. Lt Ars Tae 4 Lee, Fer e Accu Fro rn oe. RorTgor eee. Le with 
LlurelfLe e He rl „93990720 . Heger t. 44 Þ cue, eue He Ae, 14 Moy 134 


2 4. L907) 


Mortgages. 


immoveable Thing, for Money lent in ſuch Manner, that the Profit with 
or Uſufrufius of the Thing pledged remains with the Debtor till Debtor ; and 
ſuch Time as Default is made in Payment of the Money at the Time in Caſe of 


311. 


P! 


; a | Goods pigno- 
IC appointed. rated, — 

1 | a ; a ; Creditor was 
: __— to the ſame Diligence in Keeping them, as he uſed about his own; ſo that if the Goods were loſt by 
EE the Negligence of the Creditor, an Action lay; for the Property being transferred to the Creditor for a par- 
ae ticular Purpoſe, he was to keep them at his Peril: If the Debtor did not redeem the Thing pledged, the 
ef Creditor was to forecloſe the Redemption of the Debtor ; or if the Money was not paid, the Creditor had his 


| Actio Pignoritia or Hypothecaria ; but if the Money was tendered or paid to the Creditor, the Contract of 


2 Pignoration was diſſolved, and the Debtor might have the Pledge back as a Thing lent; Juſtin, Vin. 592. 
SooT and this ſeems to have, introduced the Notion among us of the Debtor's Right of Redemption. 
G 9 2. There were no Mortgages of Lands whilſt the ancient feudal 


Tenures continued, becauſe the Feud was filled with a Tenant from 
the Lord's original Bounty ; but when a Liberty of Alienation was 
given, two Manner of Ways of Mortgaging were made Uſe of, 
which Littleton diſtinguiſhes between, and calls by the Names of 
Vadium vivum and Vadium mortuum. Co. Lit. 20 5. 

3. The Vadium vivum is where a Man borrows 100 J. of another, 
and makes an Eſtate of Lands to him, till he hath received the {ſaid 
Sum of the Iſſues and Profits of the Lands; and it is called Yadiun 
vivum, becauſe neither the Money nor the Land Gdieth ; for the 
Lands are conſtantly paying of the Money, and they are not left as 
a dead Pledge, in Caſe the Money be not paid; and this ſeems to 
have been the moſt ancient Way of Pledging. Lit. Sect. 205. 

4. The Vadium mortuum is ſo called, becauſe it is doubtful whe- 
ther the Feoffor will pay the Money at the Day limited, or not ; 
and if he do not pay, the Land which is but in Pledge, upon Con- 
dition for the Payment of the Money, is taken from him for ever, 
and ſo dead to him ; and if he do pay it, then the Pledge is dead to 
the Tenant of the Land. The ancient Way of making thoſe Mort- 
gages was by a Charter of Feoffment on Condition, that if the 
Feoffor, or his Heirs, paid the Sum to the Feoffee, or his Heirs, 
he ſhould re- enter and re- poſſeſs, and ſometimes the Condition was 
contained in the Charter of Feoftment, and ſometimes it was defea- 
ſanced by another Charter made at the ſame Time. Lit. 332. 
Maddox 318. 

5. Theſe Sort of Conveyances were ſubject to theſe Inconvenien- 
ces, that if the Money were not paid at the Day, the Eſtate became 
abſolute, and was ſubject to the Dower of the Wife of the Feoffee, 
and all other his Real Charges and Incumbrances, though he were 
afterwards permitted to perform the Condition. Co. Lit. 221. Crs. 
Car. 190. | 

6. Bat the Courts of Equity have ſet this Matter right, and have 
maintained the Right of Redemption, not only againſt Tenant in 
Dower, and the Perſons that come under the Feoftee, but even 
againſt Tenant by the Curteſ and the Lord by Eſcheat, that are in 
14 the Poſt; becauſe the Payment of the Money doth, in Conſideration | 

of Equity, put the Feoffor in ſlatu quo, fince the Lands were origi- 
nally only a Pledge for the Money lent. Hard. 465, 469. 

7. If Tenant in Tail demiſes Lands for ninety-nine Years by Way 
of Mortgage, under a Condition of Redemption, and on his Mar- 
riage ſuffers a Recovery, and in Conſideration of the Portion ſettles 
a Jointure, and then borrows more Money of the Mortgagee, and 
appoints the Term as a Security, the Recovery inures to make good 
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the Term; and if the Mortgagee had no Notice of the Jointure, he 
ſhall be allowed the ſecond Money lent as well as the firſt, 1 Chan. 
Ca. 119, 120. ; | 
8. If a Copyholder in Fee ſurrenders to the Uſe of the Mortgagee 
in Fee, and the Copyholder becomes a Bankrupt before Preſentment, 
and there is no Preſentment ; yet per Corper. Lord Chan. though 
the Surrender was void in Law for want of a Preſentment, and that 
might be the Laches of the Mortgagee in not procuring of it, yet 
the Surrender was a Lien, and that bound the Land in Equity ; 
and the Aſſignee under the Commiſſion of Bankruptcy ought not 
to be in a better Caſe than the Bankrupt, who was plainly bound in 
Equity by this defective Conveyance. Mich. 8 Ann. Taylor and 
Wheeler, 2 Salk. 449. | 
* 9. The Plaintiff lent a Sum af Money on the Mortgage of ſome 
Houſes, and had a Bond for Payment of the Money, as uſual in ſuch 
Caſes ; afterwards he lent a farther Sum of 2000 J. on the Equity 
of Redemption, and had a Bond for that likewiſe ; afterwards the 
Mortgagor becomes a Bankrupt, and by ſome Accident the Value 
of the Houſes ſunk ſo much, that they were not ſufficient to raiſe 
the Mortgage-Money firſt lent ; and on a Bill brought to have them 
ſold, and that as to ſo much as they fell ſhort to anſwer the firſt 
Mortgage-Money, the Mortgagee might come in upon his Bond as 
a Creditor ; it was ſo decreed ; and as to the 2000 J. lent upon the 
Equity, which was worth nothing, it muſt ſtand ſingly upon the 
Bond. Paſch. 1695. Wiſeman and Carbonell. 
10. A. lends Money to B. to carry on certain Buildings, and takes 
a Mortgage from him to ſecure 16000 J. with Intereſt, and by an- 
other Deed executed at the ſame Time, takes a Covenant from B. 
that he ſhould convey to him, if he thought fit, Ground-Rents to 
the Value of 16000 /. at the Rate of twenty Years Purchaſe ; and 
on a Bill brought to redeem, the Maſter of the Rolls decreed a Re- 
demption, on Payment of Principal, Intereſt and Coſts, without Re- 
card to that Agreement, but ſet aſide the ſame as unconſcionable ; 
for a Man ſhall not have Intereſt for his Money, and a collateral Ad- 
vantage beſides for the Loan of it, or clog the Redemption with any 
1 I" 3 By-Agreement. Mich. 170 5. Fennings and Ward, 2 Vern. 520. 
cer $0. S333 eee, 5 11, If the Condition of a Mortgage is, that the Mortgagor ſhould 
Horner Hortoce wich oy ire redeem during his Life, or that the Mortgagor, and the Heirs of 
Land Hoe Maroc 11 yg h#/ 5 his Body, ſhould redeem ; yet Equity will Nw the General Heir 
6 „col ſuch Mortgagor to a Redemption, becauſe this can be no Pur- 
_ 1 "*xchaſe ſince there is a Clauſe of Redemption ; and when the Land 
„ eee bcwas originally only a Pledge for Money, if the Principal and Inte- 
* Lo A, tle eu, reſt be offered, the Land is free; and it would be very hard, that it 
gude Fer Fe C e, an, ſhould be in the Power of the Scrivener, or griping Uſurer, by ſuch 
Lhe Hors ee i, fe cec Can . fo .impertinent Reſtrictions, to elude the Juſtice of the Court. 1 Vern. 
3 , 190. 8. C, 2 Chen, Ca. 15. 80 


anus Herts owe of = 33 i 3 

——— 5 oy ,. e 12, But if a Man borrows Money of his Brother, and agrees to 
1 e. ear: <2vCev make him a Mortgage, and that if he has no Iſſue Male, his Brother 
ae ett 5 Ac 7114 wwfhould have the Land; ſuch an Agreement made out by Proof, may 


ance ot MovToyeh Sarcig eco well be decreed in Equity. 1 Vern. 193. per North Lord Keeper. 
— — cel. 67. 


e f, or e ey 2, 13. A. in Conſideration of 1000/, made an abſolute Conveyance 
7 © , ere, ſays, it tö B. of the Reverſion of certain Lands after two Lives, which at 


* was thought that Time were worth little more; and by another Deed of the ſame 


ſeve- | ; ; 
__ Date, the Lands are made redeemable any Time during the Life of 


that the Heir the 
ſhould be per- ü x 
mitted to redeem againſt the expreſs Agreement of his Anceſtor, 761d. 69. 
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the Grantor only, on Payment of the 1000. and Intereſt ; A. died, 
not having paid che Money; and it was held by my Lord Notting- as 
ham, that his Heir might redeem,” notwithſtanding this reſtritive.® | 
Clauſe; and that it was a Rule, once a Mortgage and akvays a . 
Mortgage, and that B. might have compelled A to redeem in his 
Life-time, or have forecloſed him; but on a Re-hearing, Lord 
Keep. North reverſed the Decree on the Circumſtances -6f: this 
Caſe ; for it appeared, by Proof, that A. had a Kindneſs for B. and 
that he had married his Kinſwoman, which made it in the Nature 
of a. Marriage-Settlement ; he likewiſe held, that. B. could not 
have compelled A. to redeem during his Life; which made it the 
more ſtrong. 33. Car. 2, Newcomb and Bonham, 1 Vern. 7, 214. 

8. C. 232. 8. C. 2 Yent. 364. S. C. where it is ſaid, that Lord 

North's Decree was affirmed in the Houſe of Lords. Vide 1 Vern. 

268. | 3 Sig 8 1 
14. If A. mortgages Land to B. worth 1 5 J. per Ann. for ſecuring /< Contr 7 Flegel. 6:49, Y 

2004, and at the ſame Time B. enters into, a Bond, conditioned, 5 Marty es wonhberr alle on | 

that if the 200 J. and Intereſt is not paid within a Year, then he to _7;; 7 

ay to A. his Executors or Adminiſtrators, the further Sum of 780. 4 N 
in full for the Purchaſe of the Premiſſes, &c. and A. dies withinnͤ/ nen, 
the Vear, and the Money is paid the next Day after the Mortgage is F< 2.Dorre gen, 
forfeited to his Adminiſtrator ; yet A. s Heir may redeem, paying CS We font rage, ges, 1 
the 200 J. and likewiſe the 78 J. that was paid the Adminiſtrator. PIR 4 Choen , 4:23 | 
Mich. 1687. Willet and Winnell, 1 Vern. 488. decreed, 2 D 4 

15. So where“ A. for 5; 50 l. made an abſolute Aſſignment of a 2 2 £ ans 
Church-Leaſe for three Lives to B. and B. by Writing under his . e 
Hand agreed, that if A. paid 600 J. at the End of the Vear, B, /wv% 2. f. 
would reconvey; B. died, leaving C. his Son and Heir; two of the 
Lives died, and the Leaſe was twice renewed by C. and his Father; 
and tho' it was near twenty Years ſince the Conveyance was made, 
yet the Maſter of the Rolls decreed a Redemption on Payment of 
the 550/. and the two Fines, Fc. Mich. 1688. Manlove and 
Ball, 2 Vern. 84. vide 1 Vern. 183, 394. where a Mortgagee was 
allowed to redeem before the Time agreed on. 
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| ; | | | ; a E ; y : | 
I, T a Re- hearing before my Lord Keep. aſſiſted with Juſtice a , Ie, of Ae 


Vaughan and Turner, concerning the Redemption of a . . A log Aue fu, e nl 


Mortgage which had been made above forty Years, my Lord Keep. FE pO . Act en 


declared that he would not relieve Mortgages after twenty Vears, for 4 

that the Gtatutes of Limitations did dudes it reaſonable to limite, F* 28 ene — | 
the Time of one's Entry to that Number of Years, unleſs there are ed affe. ele AA nt” | 
ſuch particular Circumſtances as may vary the ordinary Caſe, as in-, Terriers 

fants, Femes Covert, -&c. who are provided for by the very Sta- 

tute, though thoſe Matters in Equity are to be (a) governed by the (a) Though 


E Eq there is no 
Courſe of the Court; and that it is beſt to ſquare the Rules of Time Iimired 


Equity for Redemp- 
| 1 | tion of Mort- 
gages; yet where a Man comes in at an old Hand, it hath been ſometimes decreed, that the Poſſeſſor ſhould 
Account no farther than for the Profits made in his own Time, to diſcourage the Stirring in ſuch dormant 
Titles; but the common Doctrine in the Courts of Equity is, that Mortgages are not within the Statute of 
Limitations, though that Statute is mentioned: ſometimes as a proper Direction to go by; for the Courts of 


4 L | Equity 


(B) Ok the Equity of Redemption, at what Gower ch; 3 * l 
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Low r Equity as near the Rules of Reaſon and Law as may be. Exere 
__ ſet. and M bite, 2 Vent. 3 40. | „„ 
a "2-9 never be.jnjured if he receives Principal, Intereſt and/Coſts ; but the Proprietor of the Land 4s 
injured if he parts with his Poſſefſion, under the true Value; but ſometimes the Court hath allowed Length of 
Time to be pleaded in Bar, Where the mortgaged Eſtate hath deſcended as a, Fee, without Entry ar Claim 
from the Mortgagor, and where the Poſſeſſor would be intangled in a long Account. Vid 1 Chan. Ca. 102. 
I Chan, Rep. 977 98, 184, 200, 1 | | | | q 2 f 
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2. A Bill was exhibited' to redeem a Mortgage; to which the 
Defendant demurred, - becauſe by the Plaintiff's own ſhewing, it ap- 
' peared the Mortgage was fixty Years old; but upon Argument the 
Demurrer was over-ruled, becauſe it was charged in the Bill, that 
the Mortgagor agreed the Mortgagee ſhould enter, and hold till he 
was fatisfied ; which is in the Nature of a Velſb Mortgage; and in 
ſuch Caſe the Length of Time is no Objection, Micb. 1686. Orde 
and Herning, 1 Vern. 418. : 

Prec. in Chan, 3. So where a Bill was exhibited to redeem a Mortgage made in 

316. 8. C. 1642. though the Mortgagee entred in 1650. and there were three 

Deſcents on the Defendant's Part, and four on the Part of the Plain- 

tiff; yet the Length of Time being anſwered for the greateſt Part by 

Infancy or Coverture; and for as much as in 1686. a Bill was 

brought by the Mortgagee to forecloſe, and an Account then made 

up by the Mortgagee, the Court decreed a Redemption, and an Ac- 

count from the Foot of the Account in 1686. Trin. 1700. Procter 

and Cowper, 2 Vern. 377. | 

4. But where a Mortgage was made to A. in the Year 1639. to 

indemnify him againſt Debts, for which he was engaged for the 

Mortgagor, and in the Year 1649. he entered into the mortgaged 

Prem and had Poſſeſſion, and afterwards conveyed away ſeveral 

Parts of the mortgaged Premiſſes to ſeveral Perſons, and ſeveral 

Sales and Marriage-Settlements had been made of them. In the 

Year 1663. a Bill was brought to redeem, but all the Aſſignees were 

not Parties; and a Decree to an Account, and a Report made, and 

| Exceptions taken to that Report; and ſo it reſted for about eighteen 

2 Vears, and then another Bill was brought, and another Decree to 
redeem, but no Proſecution upon it from the Year 1676 till 1697, 

and then the Plaintiff having purchaſed the Equity of Redemption 

of thoſe Lands (inter alia) from the Heirs of the Mortgagor, 

brought his Bill to redeem ; the Objections againſt it were, the 

Length of Time, the many derivative Titles that had been made, 

and when no Suit was depending, and the Difficulty of Taking the 

Account; to which it was anſwered, that there had been freſh Pur- 

ſuits, and that the Difficulty of the Account had been occafioned 

by the Mortgagees themſelves, and that there were Infants in the 

Caſe. My Lord Keep. held, there ought to be no Redemption, 

and that Length of Time excuſes, the Mortgagee for taking the 

Eſtate for his Own, and uſing it accordingly ; and none that have 

come in under him have done amiſs; and though there were Infants 

in the Caſe, yet the Time having begun upon the Anceſtor, it ſhall 

run even upon Infants, as it is at Law in the Caſe of a Fine ; and 

there is one great Objection to a Redemption in this Caſe, that it 

does not appear that the Plaintiff paid any Thing for this Equity of 
Redemption, only had it thrown into his Bargain, ' Hil, 1700. St. 
Jobn and Turner, 2 Vern, 418. S. C. | a | 
4. | 5. The 


——ͤ ——ꝙvO2OWQ'„5('—5ÿ5„ «% oo—_. - * — * —— — 8 
* 


— — — — — — — — 1 — —— — f 
„„ 1 a 
* " 4 , * — . r A 
1 | Al 
ys # ; 
— „ F . | . , 


* 5. The Plaidtiff's Grandfather in the Year 1686. had made a 
Mortgage of the Eſtate in Queſtion, which proved tq be about nine 
ot ten Pounds per Annum, for ſecuring 100 J. in the Year 1696. 
this Mortgage was aſſigned over to the Defendant who by Agree- 
ment Was then let into Poſſeſſton, and had continued ſo ever ſince 
and was now about ninety Years of Age; the Mortgagor died ſepera! 

Years ſince, leaving the Plaintiff's Father; his eldeſt Son and Heir of ö 
full Age, who likewiſe died in the Year 1714. leaving the Plaintiff 
his eldeſt Son and Heir, then about twelve Years of Age, who brought 
this Bill for an Account, and to be let into a Redemption of the 
Eſtate in Queſtion, but which the Defentlant had been in Poſſeſſion 
of thirty-three Years, and ſo was greatly over-paid his Principal and 
Intereſt; but my Lord Chan. diſmiſſed, his Bill, and ordered it to 
be entered down, as one of the Reaſons for diſmiſſing the Bill, that 
the Plaintiff had no Remedy by Ejectment at Law to recover the 
Poſſeſtion, being barred by the Statute of Limitations, and he thought 
that a teaſonable Guide for this Court to follow, as to the Redemp- 
tion in Equity; and, tho the Plaintiff was an Infant at his Father's 
Death, yet the Computation of Time began long before, when 
there was no Infancy in the Caſe, and therefore will run on againſt 
Infants after. Mzch. 1729. Knowles and Spence. 
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(C) Ok the Perſons to redeem. 
1. A Perſon who comes in by a voluntary Conveyance may re- 
deem a Mortgage. 1 Vern. 193. admitted, he who comes 
to redeem a Mortgage, muſt ſhew a Title. 1 Vern. 182. | 
* 2. If a Man enters into a Bond, in which he binds himſelf and 
his Heirs, and dies, leaving a Real Eſtate to deſcend to his Heir, 
ſubject to a Mortgage for Years, and the Heir _ the Equity 80 
Redemption; the Obligee cannot redeem the Mortgage, without TN 3 
firſt ua a Judgment at Law againſt the Heir, 89% 1702. Preced © 117 . , . & 
Bateman and Bateman; © r 
2. The Mortgagee in Fee after Forfeiture was attainted, and 
the King ſeized, and whether the Mortgagor ſhould redeem Dubi- 
tatur. Hurd. 465. en eee eee e 
4. A. mortgaged his Lands upon Condition, that if he or his 
Heirs repaid 100 J. at ſuch a Day, he ſhould re-enter ; before the 
Day he dies, leaving Iſſue a Daughter, his Wife enſient with a Son; 
the Daughter pays the Money at the Day, and then the Son is 
born; the Daughter ſhall keep the Lands, and the Son ſhall not re- 
cover againſt her, for the Daughter is in Nature of a Purchaſer, 
where {he bath regaihed the Land by her own Vigilance, which other- 
wiſe had lapfed at Law to the Mortgagee. Cro. Car. 87. 1 Co. 99. 
5. If a Man deviſes Lands which are in Mortgage to A. for Life, 
Remainder to B. in Fee; A. ſhall contribute one Third towards 
the Diſcharge of the Mortgage. 1 Chan: Ca. 271. vide 2 Vern. 117. 
and Title Contribution and Average, Letter (B) 1 0 
6. If a Jointreſs; who is to hold the Land free from Incumbrances, 
pays off a precedent Mortgage, her Executors ſhall hold over till 
they are ſatisfied, becauſe ſuch Tenant for Life ought to be reim- 
burſed the Money ſhe paid to ſet her Eſtate free, and in Re 0 
ition 
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ing the Land; and her Execators 
fiet thereof, becauſe ſhe herſelf concurred in the Laying on the 


* 4 
i 


dition ſhe ought to have been. 1 Chan. Ca. 291, 2 Chan. Ca. 100. 


i Chan, Rep! to, e Hg 
with her Huſband in a 


stet n 
7. But if a Jointreſs after Marriage join 


Fine, and mortgage the Land, and be Huſband dies, tbere ber 


r Part towards the Diſburthen- 


Land is charged, and ſhe ſhall pay burt. 
all not hold the Lands till ſatiſ- 


Charge, and therefore muſt join in the Diſburthening of it, accord- 


ing to the Value of her Intereſt. 1 Chan. Ca. 251. 2 Chan, Ca, 


99, 100. 1 Chan. Rep. 19. . . 1 : 

8. If a Man marries a Jointreſs of Houſes which are burnt down, 
and the Huſband and Wife borrow 1 500 J. to build on the Ground, 
and levy a Fine ſur conceſſit for ninety-nine Years, if the Wife lived 
ſo long, and a Deed is made between the Conuzee and the Huſband, 
wherein the Huſband covenants to repay the Mortgage-Money with 
Intereſt, and the Equity of Redemption is limited to the Hnſband 
and his Heirs; and the Huſband expends 3 or 4000 J. in building 
upon. this Ground, and dies ; the Wife ſhall redeem, and not. the 
Heir of the Huſband. Decreed by Nottingham Lord Chan. and 
affirmed on a Rehearing by North Lord Keep. Brend and Brend, 
1 Vern. 213. for the Wife was no Party to the Deed of Redemiſe, 
by which the Redemption was limited to the Huſband; and the 
Wife being a Jointreſs, and having granted a Term for Years only 
out of her Eſtate for Life, there reſts a Reverſion in her, which 
naturally attracts the Redemption. | 

9. A. on his Marriage agreed to leave his Wife 1000 J. if ſhe 
ſurvived him ; the Drawing of- the Agreement was left to the Parſon 
of the Pariſh, who made a Bond from A. to his intended Wife in 
2000 J. conditioned to leave her 1000 J. if ſhe ſurvived him; the 
Marriage was had, and A. died, leaving a Freehold and a Copyhold 
Eſtate in Mortgage, and which were mortgaged together; and it 
was held, that the Wife ſhould redeem as well the Freehold as 
Copyhold, and hold over till ſhe was fatisfied. Hil. 1704. Aclon 
and Pierce, 2 Vern. 480, . I 

10. A. joins with B. her Huſband, in making a Mortgage for 
Vears of her Inheritance for 4 5oo l. to ſupply the Huſband's Occaſions, 
to pay for the Place of Captain of the Band of Penſoners, and ſubject 
to the Mortgage ; the Eſtate was ſettled in 4. for Life, Remainder 
to her Son in Tail. B. in the Mortgage Deed covenants to pay the 
Money, and. the Proviſo was, that on Payment. of the Mortgage 
Money, the Term was to ceaſe ; the Mortgage was ſeveral Times 
aſſigned, and particularly in 1683. and the Wife joined in it; and 
there the Proviſo was, that on Payment of the Money by them, or 
either of them, the Mortgage-Term was to be aſſigned, as they, or 
either of them, ſhould direct or appoint. A few Days after the Mort- 
gage was made, B. by Letter thanked his Wife for having ſealed it, 
and added, that the Profits of the Office ſhould be religiouſly applied 
to pay off the Incumbrance; but afterwards when Money came iv, 
tho' he paid off the Mortgage, yet he took an Aſſignment thereof in 
Truſt for himſelf, and by Will deviſed his Perſonal Eſtate, and the 
Benefit of this Mortgage, to his ſecond Wife; and on a Bill by the 
Son of the firſt; Wife, to have this Mortgage aſſigned him, it was 
declared by my Lord Keep. that he could not decree for him, but 

upon 


Mortgages. 
upon the uſual Terms of Redemption, on Payment of Princi 
Intereſt and Coſts, diſcounting Profits; but rde 55 1 
1 the . nl f Decree to have the Mortgage aſſigned 
to him. aſch. 
2 sſcÞ. 1702. The Earl and Counteſs of Huntington, 

11. So where A. and his Wife mortgaged the Wife's Eſta 
| te, and 
A. covenanted to pay the Money, but the Equity of Jer Sr 
was reſerved to them and their Heirs ; the Huſband dying, it was 


decreed, that the Mortgage ſhould be diſcharged out of th 
band's Eſtate. Mil. 107, Pococ and Lee, 2 "i 004. . 


. — 


(D) Of Fozecloſure ; and here of opening thgie 8 
Fozecloſure, Parties fozecloſed, and Tender 
and Refuſai of the Moꝛtgage Money, Cul Ae Ge, C. HY he | 

Ret Herron / „ 


1. A Mortgagee obtained a Decree againſt a Mortgagor an EE nat | 
A the Creditors whoſe Debts affected the Eſtate that e gas La car Ao Teac os 
ſhould redeem, or be forecloſed, One of the Creditors pays the 3 _ . — 
Money by the Conſent of the Reſt, and has the Mortgage aſſigned Phe fort * Hoc rel 0; fo Hemi 
to him; and agrees with them, that if they would pay his Money ele e, Care il „ | 
at a further Day, they ſhould redeem him; otherwiſe, that he ee, ee, 7/7. * i | 
ſhould have the Lands abſolutely; and it was held os « Wl e ew * 2 
brought by the other Creditors, that they ſhould redeem tho the . —_ PB Phe ++ | | 
Creditor who paid the Money had been in Poſſeſſion 20 Years, and Ce ec Ht eee, ur et. gcengecerrs, | 1 
had made great Improvements, they allowing only neceſſary Re- 6 Ae rl e, Lebe, tt greet | 
. 2e SY Improvements. Hi. 1682. Exton and Greaves, Hove foreclom res £22070 ZHe | il 
rn. 138. et nu) Le / 1 
2. There being a firſt and ſecond Mortgage made of the "og . 7 : 1 
Eſtate, the firſt Mortgagee brought a Bill againſt the ſecond to 2 e, - A SS 
compel him to redeem, or to be forecloſed, and forecloſed him ac- Foot e, a. Hor TOAD u. 
| cordingly it ſo happened that the firſt Mortgagee, by his Will, de- Ves. 4e. ge r ee, mii, 
viſed the Premiſſes to the Mortgagor; and thereupon the ſecond E u . „ anne j 
Mortgagee brought a new Bill to fet aſide the firſt Mortgage, and | 8 1 
to be let in to a Satisfaction of his Money; the Defendant pleaded 
the former Suit and Decree of Forecloſure ; but the Plea was over-" | 4 
ruled. Trin. 1691. Cook and Sadler, 2 Vern. 23 5. eee, of oc aloe cerrater He . 
* 3. If a Mortgagee has a Decree of Forecloſure, tho' that De id T6; Fd = 
| 5 eee eee 1147 CAMS SY 
cree be ſigned and inrolled, yet if he after brings an Action of Debt ,- N , e F< "2M 
on the Bond given at the ſame Time for Payment of the Money , 1 „ 
and Performance of the Covenants in the Mortgage Deed, ſuch „ S hd. 
Action opens again the Forecloſure, and lets in the Equity of Re- e, eve. tere cu Ades He 
demption of the Mortgagor. Trin. 1729. Daſhwoed and Blythway, et See, SC? Pw 
at the Rolls. SE 3 | 
4. A Man makes a Mortgage, and afterwards makes a Marriage - as ſow 34 ww 
Settlement of the Equity of Redemption, wherein he limits it on „ _ SGH 20456 
the Wife, and then on the Iſſue of his Body, with Remainder in“ — ee, rind ane . 
Tail to his Brother; the Mortgage exhibits his Bill againſt the . 24/0794 ee e, 
Mortgagor to have his Money, or that he may ſtand forecloſed, ue, , /4e e 8 'Y 
without making the Brother a Party, and has a Decree accordingly 5 ,-,,. ,, Dm; 
and afterwards the Mortgagor dies without Iſſue, and the Lands re- 75 8 * our ane 
main to the Brother by the Marriage Settlement, who prefers his Bill Frenro ie de hal 2 
to redeem ; and it was diſmiſſed ; for having made thoſe Parties to (a Ships Ol Ge reve godl 
4 M the Ae Quoc. carried iff exe 
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the Bill of Forecloſure, who were Parties to the Mortgage, he did 

5 as much as was neceſſary; for perhaps it was impoſſible for him to 
know all the Parties againſt whom to ſeek a Forecloſure ; and this 
would keep him an eternal Bailiff to the Mortgagor ; beſides, to open 
an Account after Length of Time againſt a Perſon, who by Law 
was obliged to keep no Account, in Favour of a meer Volunteer, is 
unreaſonable. 1 Chan, Ca. 217, 220. e e e- e, 
g. Tenant for Life, the Reverſion in Fee; he in Reverſion mort- 
gages his Eſtate in Fee, and the Mortgagee deviſeth it; the Deviſee 
may bring his Bill againſt the Mortgagor, and feed not make the 
Heir of the Deviſor a Party, becauſe he hath no Intereſt in the 
Lands at all, it being all deviſed away from him, and he need only 
forecloſe the Mortgagor. 2 Chan. Ca. 32. n 

6. If a Man mortgages Lands, and then confeſſes ſeveral Judg- 

ments, and ſome of the Perſons that have Judgments give the Mort- 
gagee Notice, and after he obtains againſt the Mortgagor a Decree 
to forecloſe ; ſuch Perſons, that gave Notice of their Intereſt, ſhall 
notwithſtanding redeem, becauſe they are Creditors for a valuable 
Conſideration, and the Mortgagee had Notice of them, ſo that he 
might have made them Parties to his Bill ; but the Perſons, that 
ave no previous Notice of their Judgment, are totally barred of all 
Redemption by the former Decree. 1 Chan. Rep. 170, 171, 

. But when a Bill was exhibited by a ſecond Mortgagee to re- 
deem, and the firſt Mortgagee pleaded his Mortgage, and a Decree 
to forecloſe the Mortgagor, without Notice of the ſecond Mortgage, 
yet the Plea was over-ruled. Mich. 1707. Godfrey and Chadwell, 

2 Fern. 601. 
(a) If upma 8, If the Mortgagor (a) tenders the Money, and the Mortgagee 
Mortgage a refuſes, he loſes the Intereſt from the Time of the Tender, becauſe 
2 it is but a Pledge for the Money; and if the Money be tendered, 
Money at the he ought not to keep the Pledge; and no Man ought to pay for 


Phe 1 the Forbearance, when he hath the Money ready. Chan, Ca. 29. 
2 at * 2 Chan. Ca. 206. S. P. | 


Time of Da | 

ſpecified in AM Condition, and the Mortgagee refuſes, the Condition is ſaved for ever, and the Mortgagor 
need not ſtay at the Place appointed till the laſt Inſtant of the Day, becauſe by the expreſs Letter of the 
Condition, the Money is to be paid on the Day indefinitely ; nor needs there be any new Tender afterwards 
within a convenient Time, becauſe by the Words of the Contract both Parties ought to acquieſce ; and upon 
ſuch Refuſal the Land is diſcharged, becauſe upon the Tender the Demiſe is void; and if it be on a Feoff- 
ment the Condition is performed, and the Feoffor may re-enter ; but the Money lent doth yet remain a Debt 
or Duty, becauſe it was a Debt by the original Lending of the Money, whether it had been ſo ſecured or 
not; and tho' the Security fails according to the Words of the Agreement, yet there is the ſame natural 


Juſtice that the Money ſhould continue. Co. Lit. 209. 5 Co. 114. Plow. 173. 


* 


* 9. The Plaintiff had made a Mortgage in Fee of his Eſtate, 
which by ſeveral meſne Aſſignments was come to Sir William Dod- 
well; and there being likewiſe two ſeveral Terms for Years ſtand- 
ing out, they were aſſigned to Truſtees, in Truſt for Sir William 
Dodewell, to protect the Inheritance, and ſubject to the ſame Equity 
of Redemption; the Plaintiff and Sir William Dodwell ſettled an 

Account of what was due; and there appearing to be due thereon 
4400 J. Principal Money, the Intereſt was then paid off, and at the 
ſame Time Sir William Dodwell gave a Note, whereby he promiſed, 
that on Payment of the Sum of 4479 J. or thereabouts, on the 23d 
of Odlober then next, being the Intereſt computed to that Time, 
he would re-convey the Inheritance to the Plaintiff and his Heirs, 

4 | and 
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and would procure his Truſtees to aſſign the two Terms for Years, 
as the Plaintiff ſhould direct. In Auguſt following Sir William 
Dodwell died, and the Defendants were his Executors; and he like- 
wiſe left the Defendant Mary, his only Child, and Heir at Law, 
an Infant of about eight Years of Age ; the Plaintiff provided the 
Money, and on the 23d of October tendered a Bank-Bill of 4 500 J. 
to one of the Executors, (there being four in all) for him to take 
thereout what was then due for Principal and Intereſt ; but the Exe- 
cutors having none of them proved the Will, he refuſed to accept 
of the Tender; upon which the Plaintiff aſked him, if he objected 
to the Legality of the Tender, being in a Bank-Bill and not in 
Money, and that if he did, he would preſently turn it into Money; 
to which the other anſwered, he had no Objection to the Tender, 
but not having proved the Will, he would not accept of the Money. 
Afterwards the Plaintiff made the like Tender to another of the 
Executors, who likewiſe refuſed to accept of it, not having proved 
the Will ; but he objected to the Legality of the Tender, not being 
in Money : Afterwards all the four Executors proved the Will ; 
and the Bill was brought to redeem on Payment of 4400 J. and In- 
tereſt to the 23d of Oober, being the Time mentioned in the 
Note; and that the Plaintiff. might not be obliged to pay Intereſt 
beyond that Time, as the Defendant's Executors inſiſted he ought : 
And it was held by my Lord Chancellor, that this Tender in a 
Bank-Note was not, ſtrictly ſpeaking, a legal Tender; but fince it 
was proved the Plaintiff offered to turn it into Money, that made 
it a good Tender. 2dly, It was clearly agreed, that any, or either 
of the Executors, before Probate, might have received and given a 
good Diſcharge for the Money, eſpecially when, as appeared in this 
Caſe, they afterwards proved the Will, and ſo were Executors ab 
initio. zaly, That tho' they were Executors only in Truſt for the 
Daughter who was an Infant, yet none of them could be in a 
better Caſe than Sir William Dodwell himſelf could have been, if 
he had been living ; and ſuch Tender under theſe Circumſtances 
would have bound him; ſo it will his Executors and Deviſee ; and 
therefore decreed a Redemption on Payment of the 4400 /. and In- 
tereſt to the 23d of October, the Time mentioned on the Note, and 
no longer, and no Coſts on either Side; and the Infant Heir at Law, 
on Payment of the Money to the Executors, was to convey the In- 
heritance deſcended to her according to the Act 7 Ann. for obliging 
Infant Truſtees to aſſign and convey. Hil. 1729. Sir John Auſlen 
and the Executors of Sir William Dodwell, at my Lord Chancellor's, 
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(E) Where there are ſeveral Moztgagees of 
the ſame Eſtate, what Remedy they Have 
| -— "Eg the Moztgago:, and againſt each 
Ot er. 


F a Man mortgages Lands by a defective Conveyance, and 
1 afterwards mortgages to a ſecond Perſon, by an Aſſurance, 
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1 2 * that is good and effectual, with Notice, the Second ſhall prevail, 
© <0, pat becauſe that carries the legal Title; and Equity will not interpoſe, 
Hue when both are equally upon a valuable Conſideration; but if a Man 
. mortgages by a defective Conveyance, and there are ſubſequent Cre- 


ditors, whoſe Debts did not originally affect the Land, Equity will 
ſupply ſuch defective Conveyance againſt ſuch ſubſequent Incum- 
brances, who acquired a legal Title afterwards; for ſince the ſubſe- 
quent Creditors did not originally take the Lands for their Security, 
not had in View an Intention to affect them, when afterwards the 
Lands are affected, and they come in under the very Perſon that is 
obliged in Conſcience to make the defective Security good, they 
ſtand in his Place, and ſhall be poſtponed to ſuch defective Con- 
veyance. Mich. 1670. Burgh and Francis, by Sir Heneage Finch, 
Lord Keep. | | 
Prec. in Chan, 2. The Mortgagor being Son-in-Law to the Mortgagee, having 
30. S. C. entered, and afterwards ſuffered the Mortgagor to take the Profits for 
ſeveral Years, without requiring Intereſt; it was held by the Court, 
that the Intereſt of the firſt Mortgagee ſhould not affect the Lands, 
ſo as to keep out the ſecond Mortgagee longer than he would have 
been, had the Intereſt been duly paid ; it was likewiſe held, that if 
a Mortgagee, after Notice of a ſubſequent Mortgage, joins with the 
Mortgagor, in a Sale of the Lands to a Stranger, the Money re- 
ceived by either, for the Purchaſe, ſhall fink fo much of the Mort- 
gage Money. Mich. 1691. Bentham and Haincourt, 
3. If A. has a firſt Mortgage, and B. a ſecond, and ſubject to 
theſe Mortgages, the Eſtate is ſettled on C. for Life, Remainder on 
D. an Infant; A. may bring a Bill to forecloſe, though B. has not 
the like Remedy over againſt D. who becauſe of his Infancy cannot 
U be forecloſed, Mich. 1705. Draper and Fennings, 2 Vern. 518. 
= 4. If a firſt Mortgagee brings a Bill to forecloſe the Mortgagor, 
= and an Account is directed and taken between them, ſuch Account 
ſhall bind the ſecond Mortgagee, tho' he was no Party to the Bill, 
if there was no Fraud or Colluſion in the taking of it. Trin. 
29 Car. 2. Needler and Deeble, 1 Chan. Ca. 299. 
. If a Man mortgages certain Lands to one Man, and mortgages 
thoſe Lands, with ſome others to another, tho' this ſeems to be a 
Caſe omitted out of the Statute againſt clandeſtine Mortgages ; yet 
if it appears to be a Contrivance to evade it, as if an Acre or two of 
Land were only added, this will not exempt it; but a Perſon who 
(% By the 4 will take Advantage of the (a) Statute, muſt be an honeſt Mortgagee ; 
<a) 16. if any and therefore if a Man has uſed any Fraud or Practice in obtain- 


Perſon ſhall ing 
borrow any 


Money, c. and for the Payment thereof ſhall ſuffer a Judgment or Recognizance, and ſhall afterwards borrow 


any other Sum of another, or for other valuable Conſideration, and for ſecuring the Repayment and Diſcharge 
thereof, 
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Mortgages. 5 
ing a ſecond Mortgage, he ſhall not have the Benefit of the Statute. thercof, ſhall 


mortgage 
2 Vern. 589, 590. | | | Lands To ho 


1 | war _ fecond Len- 
der, or to any other Perſon in Truſt for him, and ſhall not give Notice to the Mortgagee of ſach Judgment, 
&c. in Writing before the Execution of the ſaid Mortgage, ſuch Mortgagor ſhall have no Benefit in Equity 
of Redemption of the Lands mortgaged, unleſs ſuch Mortgagor, or his Heirs, upon. Notice given by the 
Mortgagee in Writing, under Hand and Seal, atteſted by two Witneſſes, of ſuch former Judgment, c. 
ſhall within fix Mo pay off and diſcharge the ſame, and cauſe the ſame to bè vacated and diſcharged. 
And if any Perſon who ſhall once mortgage Lands for valuable Conſideration, ſhall again mortgage the ſame 
Lands, or any Part thereof, to any other Perſon, the former Mortgage being in Force, and ſhall not diſcover 
in Writing to the ſecond Mortgagee the firſt Mortgage, ſuch Mortgagor ſhall have no Relief, or Equity of 
Redemption, againſt the ſecond Mortgagee, but ſuch ſecond or third Mortgagees may redeem any former 
Mortgage. This Act ſhall not extend to bar any Widow of any Mortgagor of her Dower, who did not 
legally join with ſuch Huſband in ſuch Mortgage, or otherwiſe lawfully exclude herſelf, 


6. If A. being about to lend Money to B. on a Mortgage, ſends 1 
C. to inquire of D. who had a prior Mortgage, whether he had | 
any Incumbrance on B.'s Eſtate ; and it is proved that C. went to 
him, and ſpoke to him accordingly, D.'s Mortgage ſhall be poſt- 

poned. 2 Vern. 5 54. vide 2 Vern. 370. | s 
7. One Goff, being poſſeſſed of the Thatch'd Houſe at St. James's 2 Lern. 2&9 4 a 
on a Building Leaſe for 60 Years, mortgages it to Dr. Lancaſter 4 Eg. Rep 
and one Habberfield, for ſecuring, 600 J. which the Defendant after- 122. 8.C. in 
wards paid off, and advanced to Goff 600/. more, and took an Af. i verbis. 
ſignment of this Rande but had not the original Leaſe delivered 
to him P ſome Days after the Aſſignment. Geof” afterwards being 
in a declining Way, propoſed to borrow of the Plaintiff 3 50 J. on 
4 Mortgage of a Vault and two Rooms, Part of the mortgaged 
Premiſſes; and on a Treaty for that Purpoſe, one Remington, who 
acted for the Plaintiff, deſired to ſee the original Leaſe. Goff told 
him that he had it not by him, but that his Lawyer kept all his 
Writings for him, as not thinking it ſafe to truſt them in his own 
Houſe, where all Sort of Company reſorted ; upon which Goff goes 
to the Defendant, who was an Attorney in the City, tells him he 
was about agreeing with a Perſon for the Rebuilding Part of the 
Premiſſes, at ſo much a Foot Square, which would better his Secu- 
rity, and defired him to let him have the original Leaſe, that he 
may ſee the Dimenſions of the Houſe ; the Defendant would not 
truſt him with the Leaſe in his ow-n Power, but goes along with 
him to the Thatched Houſe ; and after he had been there ſome Time, 
Goff ſends for the Plaintiff and Remington, told them he had now 
the original Leaſe, which they might ſee; and upon their coming to 
his Houſe, Goff goes into the Room where the Defendant was, and 
deſires him to let him have the Leaſe, to ſhew the Perſon he had 
mentioned, for that he was now in the Houſe; and accordingly the 
Defendant lets him have the Leaſe, which he carries to the Plaintiff 
and Remington; and they being ſatisfied therewith lend him the 
Money, and took a Mortgage of the Vault and two Rooms, inſiſting 
at the ſame Time to have the original Leaſe delivered to them ; 
but Goff urging, that it concerned much more than the Plaintiff had 
in Mortgage, and that he could not part with it, the Plaintiff per- 
mitted him to keep it, and he thereupon in about an Hour's Time 
delivered it again to the Defendant, without acquainting him with 
what he had done; and the Defendant ſwore expreſly in his An- 
ſwer, that he had no Notice of this Tranſaction, or of the Plain- 
tiff's Mortgage, Afterwards the Plaintiff lent Goff a farther Sum of 
"+ Money 
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Money, and prevailed on the Defendant to let him have the Origi- 
nal Leaſe a ſecond Time; but there was no Proof that the Defen- 
dant knew the Occaſion of it, and he by his Anſwer expreſly denied 
his having Notice of it. Afterwards Goff failed, and thereupon the 
/ Defendant brought his Ejectment, and recovered ; and this Bill was 
brought to have the Defendant's Mortgage poſtponed, upon Pretence 
that was a manifeſt Fraud on the Plaintiff, and that the Defen- 
dant was privy to it; and at the Rolls, the Plaintiff had a Dectee ac- 
: cordingly, but on Appeal the Decree was reverſed ; but my Lord 
SA ,Jnrlow ir [45:44 Chan. aid, if a Man makes a Mortgage, and afterwards mortgages 
„„the ſame Eſtate to another, and the firſt Mortgagee is in Combina- 
| 25 F —⸗³tion to induce the ſecond Mortgagee to lend his Money, this Fraud 


1 
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8 2 ) Tx without doubt will in Equity poſtpone his own Mortgage; To If 
] EC Mortgagee ſtands by, and ſees another Iending Money on the 


WWF = . 
„ „ „tr . 22 


— — 2 £4 fame Eſtate, without giving him Notice of his firſt Mortgage, this 
„ .. —- all forfeit his Priority; but here is no 
22 — Manner of Proof that the Defendant knew any Thing of the Plain- 
Her eee, Sic 950409: <7, tiff's Lending his Money; nay if there had, yer the Plaintiff appears 
. fff He 2s Guilty of ſo much a groſſer Neglect, that he ought not to prevail ; 
oe 1104440 IF for the Defendant intruſted Geff with his Original Leaſe but for a 
eo ener very little while; the Plaintiff takes his Word that he could not part 
2 _ e bY ———— == it, and leaves it wholly in his Power, to go on in Aan dbog 
— 5 2 — elſe he ma - _ wi _ fg „ hy rege was 
2 : . » impoſed on ; for he parted with the Leaſe only to better 
Zee der 7 his own e and had the x moſt ſpecious Pretence char could be 
* 8. "Y i ; 7 2 Ls for it; and therefore it cannot, without manifeſt Proof, be objected 
ES . tk *+ g. to him, that he let Goff have his Leaſe to ſhew the Plaintiff, or with 
„. As. 52, © Deſign to draw in the Plaintiff to lend his Money, and diſmiſt the 
Bow. e e, 3 7... Bill with Coſts, unleſs the Plaintiff ſhould withio ſuch a Time re- 
LISTEN deem the Defendant ; and for Precedents were cited Raw and Pott, 
the Counteſs of Bridgwater and rae and one Clare's Caſe of 

Yorkſhire, Mich. 1716. Peter and Ruſſel. | 
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(f) Uthere a Moztgagee may pꝛotett himſelf 
by buying in pꝛecedent Intumbꝛances. 


wy 7 „ £2 ® 4 . k 20 * | TIP 

Sa = pF 2 ee, 9.1. F a Man mortgages Land to A. and afterwards makes a ſub- 
Hoy, I Hege, 401200" | ſequenit Mortgage to B. without Notice at the Time of ma- 
ang, e egen, bree 6 Fe king the Mortgage, and B. purchaſes in a precedent Mortgage, 
Arlo 3A 111007 xc 474 Which ſtands out at Law, tho' nothing on it be due in Equity, or a 
FA Hort 7. Sores 9 ff oe Statute, whereon Money 1s duc, which he extends, he ſhall hold the 
LA TL" 11 ue, Land till he is fatisfied what is due upon both Securities, though 
2 , . he had Notice of A. s Mortgage before his ſecond Purchaſe of the 
her 847 Ly lige, er, e prior Security; becauſe having at firſt i lent his Money, he 
Here may do what he can to ſecure that Money 


77 Law, and being equally on a valuable Conſideration with the 


Dok Sbrocce &. he 3% of th interpoſ 
Aur 2%. S524 45-89% 4 the Perſon that has the Security comes into the Title without any 
For 7 s e ga Corruption at all; and it were Partiality and not Equity to inter- 
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Title ; 7 it is all as one, whather ſuch third Lender, or Purchaſer, AA jr RS aeg erm Ort | 
takes in a Mortgage, that is an Intereſt veſted, or a Statute that 180 gere, eee , Cop 
only a Charge; for both are real Liens; and ſufficient to overthrow #5: eee 17.76 of Hee, 07017 ugh 
the Title of the meſne Incumbrancer; or whether Money be due - Heere e 2 Ae. A. 

on the firſt Incumbrance, or not, ſince that does not alter on tha legal 467 . Nene em, 8 


Title. Marſh and Lee, 2 Vent, 3375 338. 1 Chih. Ca. 162, 16 eee bee“ For Dt bo 
8. C. 1 Chan. Ca. 36. Hard. 173, 1 Chan. Ca. 149, I 50. 2 Chun. wird Fer! Hee E ET 


Ca. 208. 1 Vern. 187. 1 Chan. Ca. 20, 166. 2 ern. 157, 159. e, hier Hi Liogocore of K. 
2. A Man mortgages the Manor and Rectory of D. to A. and cc, & 1166; Zee, | 
afterwards mortgages the Rectory to B. without Notice of the Mort- A eber 4 2 


gage to A. and then B. purchaſes in a precedent Incumbrance on ere He M, of 
both the Manor and Rectory; and the Queſtion was, when B. had E aegis 


| 


received all the Money due on the firſt Security, whether he ſhould . Harte 


receive any more Profits of the Manor, or only keep the Incum- 


btance on Foot, to protect the Rectory; which was argued before 


Finch Lord Keep. in the Preſencè of Mild and Twiſden; and the 
two Judges held, that B. fhould not receive the Profits of the Ma- 
nor, after the firſt Incumbrance was fatisfied, becauſe he had taken 
the Rectory only for his Security of that Sum; and it would be un- 
reaſonable to give him a Security beyond what he had in his Origi- 
nal Intention; hut the Keeper over- ruled it; for that when he had 

urchaſed the precedent Incumbrances, that comprehended both the 
— and Rectory, and were forfeited at Law, and therefore it was 
reaſonable, that the Eſtate ſhould not be taken away by the meſne 
Incumbrancer in a Court of Equity, which by no Method could be 
evicted at Law, unleſs ſuch Perſon would do Equity, and pay the 
whole Money due on both Securities. 1 Chan. Ca. 201, 202. /2; v Ha WI et: 

3. If a Man lends 600 J. on a Mortgage, and afterwards diſco- 
vering, that the Eſtate is premortgaged to J. S. he gets in an old ſa- 
tisfied Incumbrance, and brings his Bill againſt J. S. to redeem, er 
be forecloſed; he need not prove the actual Payment of any Money 
for ſuch precedent Incumbrance; the having the Deed, or an Acquit- 
tance, being ſufficient, altho' it is objected, that J. $. is equally a 
Purchaſer with him. 2 Vern. 279. 

4. If a prior Mortgage or Statute be bought in, pending a Bill 
brought by A. againſt the Mortgagor and B. who buys i in ſuch pre- 1 
. Statute or Mortgage, to forecloſe, tho this Purchaſe be pen- : -Y 
dente lite, yet it will protect B. he being at Liberty to do what he 
can for his own Security. Trin. 1687. Taylor and Leigh, 2 Vern. 29. 

But where A. made a Mortgage to B. and afterwards a Com- 
eniffion of Bankruptcy was taken out againſt him, and the Commiſ- 
fioners made an Aſſignment of his Eſtate, and then C. lent the 
Bankrupt 2000 J. on a ſecond Mortgage, having no Notice of the 
Bankruptcy, tho he afterwards got in the firſt Mortgage; yet it was 
held by two Lords Commiſſioners againſt one, that this prior Mort- -- . £45 7 . 
gage ſhould not protect the Mortgage ſubſequent to the Bankriptcy ; ,,, K eee. , | 
for every one is bound to take Notice of a Commiſſion of Bank- "ſpree Moe news 2 — 
WR DL EA, Of 4 4. „ 

6. Fad tho' a Parchaſer or Mortgagee may buy in ati Incum- Heeg, Weg & Foro fe rent” n 
brance, or lay hold on any Plank to protect himſelf; yet he ſhall CV /Z+-: , I Sore Fore bi 
not protect himſelf by the Taking a Conveyance from a Truſtee af- .; . . A, eee, , 4 
ter he had Notice of the Truſt ; for by Taking ſuch Conveganes/.uc: o& A. Lolo Ea 
he becomes the Truſtee himſelf, Vide 2 Vern. 271. 
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(G) Where a decks whe etl . 
mult do Equity to the ene e he 
will be admitted. 


I a Morigagor borrows mate Money of the Mortgage upon 
Bond, where the Heir is bound, and dies, the Heir of the 
Morig gagor ſhall not redeem without paying the Bond-Debt, as well 
as that ſecured, by the Mortgage ; becauſe when the Condition is 
broken, ſo that the Term or Intereſt becomes abſolute in the Mort- 

gee, if the Heir of the Mortgagor will have Equity, he muſt do 

uity, by the Payment of the whole Money due to the Mortgagee ; 
and this is called a Rebutter; but if the Bill was exhibited by the 
Mortgagee to forecloſe ; there, if the Heir of the Mortgagor tender 
Principal and Coſts, it ſufficeth without Tender of the Money due 
on the Bond, becauſe ſuch Bond was not originally any Lien on 
the Land itſelf ; and if that be tendred, for which. the Land was 
originally pledged, there is no Reaſon to debar the Heir of his Right 
of Redemption. 2 Chan, Ca. 164. 2 Chan. Rep. 247. 1 Vern. 245. 


2 Chan, Ca. 194, 195. 


2, So where a Hu and and Wife levy a Fine of the Wife's Land, 
to enable them to take up the Sum of 400. and they make a Mort- 
gage for it, and after the Mortgage is forfeited, the Huſband pays 
in Part of the Mortgage-money, but afterwards borrows again the 
ſame Sum of the Mortgagee ; and it was decreed, that the Mort- 
gagee having the Eſtate in Law in him by the Forfeiture of the 
Mortgage, he ſhould hold the Land againſt the Heir of the Wife 
until the whole Money was paid ; and it the Heir would not pay in 
the whole Principal, Intereſt and Coſts, he ſhould be forecloſed. 


Paſeh. 1682. Reaſon and Sacheverell, 1 Vern. 41. 


3. So if a Leſſee for Years mortgages his Term, and afterwards 


| borrows Money of the Mortgagee on Bond, and dies, his Executor 


Prec. in Char. 


419. S. C. 


Gilb. Eg. Rep. 


104. S. C. 
under the 
Name of De- 
mary and Met- 
calf. 

2 Fern. 691. 
8. C. 


ſhall not redeem without paying the Bond as well as the Mortgage. 
2 Vern, 177. 

4. The Plaintiff pawned ſome Jewels to K. who ſigned a Writing 
that they were to be redeemed in twelve Months, otherwiſe for the 
1101, lent, they were to be as bought and ſold ; K. within a ſhort 
Time after delivers over the Jewels, together with ſome Plate of his 
own, to M. a Bookſeller, as a Pledge for 200 J. and K. afterwards - 
borrowed 38 J. and 50 J. of M. on promiſſory Notes, to be repaid on 
Demand, and M. by Anſwer infiſted, it was agreed, that the Pledge 
ſhould be a — 4 as well for the Money on the Notes as for 
the Money firſt lent, but could make no Proof of any ſuch Promiſe 
or Agreement; and though a Redemption was decreed, yet it was 
on Payment of all that was due to M. as well upon the Notes as on 
the Pawns ; but the Goods of K. which were pawned, were to be 
firſt applied as far as the Value of them would extend. Mich. 
1715. Demainbray and Metcalf. _ 

5. If A. is bound in ſeveral Bonds with B. as his Surety "A 4000. 
and A. cenveys the Manor of C. to B. by Way of Mortgage, to 
counter-ſecure him againſt the Bonds for 4000 J. and A. dies, and 


after D. the Son and Heir of 4, becomes bound with B, for 2000 /. 
I | more, 


pe. 


Mortgages, . nn 
mote ; but there was no Agreement that the Mortgage ſhould be a 
Security to D. againſt the Bonds for 2000 J. and after B. dies, his 
Heir ſhall not be permitted to redeem upon Payment of the 4000 /, 
only, but muſt fave D. harmleſs, as well touching the 2000 /. as the 
4000 l. for he that would have Equity help where the Law cannot, e 
muſt do Equity to the Party againſt whom he ſeeks to be relieved. 
Hil. 19 & 20 Car. 2. St. Jobn and Holford, 1 Chan. Ca. y. 

6. If A. acknowledges a Statute to B. for Payment of 800 J. with 
Intereſt, which being forfeited, and the Lands extended upon it, A. 
for a valuable Conſideration, ſettles the ſame Lands in Tail, and 
after borrows Money of B. and by Articles it is agreed, the Statute 
and Extent ſhall ſtand a Security for the laſt Money, and after A. 
dies, and the 800 J. with Intereſt is ſatisfied by Reception of the 
Profits, yet the Iſſue in Tail ſhall not be relieved againſt the Penalty 
of the Statute; for though the Heir has an Equity, by Reaſon of 
the Tail made upon a Conſideration, yet the Money lent raiſes an 
Equity for B. ſo that B. hath both Law and Equity; whereas the 
Iflue in Tail hath Equity only till the Penalty is ſatisfied. Micb. 

14 Car, 2. Sir fohn Hedworth and Primate, Hard. 318. 

7. If a Man makes two ſeveral Mortgages of ſeveral Lands, and 
dies, and one of the Mortgages is of an .intailed Eſtate, or is defi- 
cient in Value, the Heir of the Mortgagor ſhall not be admitted to 
redeem one without the other; 2 Yer. 207. neither ſhall the Mort- 
gagor . himſelf — the one, and leave the defective Mortgage, 
but he muſt take both together. 1 Vern. 29. 245. S. C. WH A bas LOB G 3 

8. The Plaintiff, as Aſſignee of a Statute * 1 brought 3 6 


TO 


: CA e, , 06 PH por 5 =) i 
his Bill to redeem a Mortgage of the Manor of Newington in Kent, Hot , 4 wm” 


made by the Bankrypt to the Defendant ; the Defendant, by An- 2 2 eee . 0 
ſwer, inſiſted, that he firſt lent the Bankrupt 200 J. on a Mortgage erg 9 ale gr eee | 
of a particular Tenement, and afterwards lent him 300 J. on a Mort- ape ge Ae Hour + 2 

gage of the Manor of Newington, which was of better Value than , ©0% Go ans | << 
the Money due; but the firſt Mortgage was deficient in Point of . e ee © eee, 


Value; and it was held, that if the Plaintiff will redeem one, he racers fy > He Lerner 

muſt redeem both. Hz. 1692. Pope and Onflow, 2 Lern. 286. + race Se, 9444 hg 
9. If a Man has a Debt owing to him by Mortgage, and * Cie., bee del. | 

on Bond from the ſame Perſon, he cannot tack them together againſt 57. S. C. 4, eee, ue, 

the Mortgagor, but he ſhall be let into a Redemption, on Payment _ ., ws 922,107 Loved pos 4 

of the Mortgage-Money only (a) ; but the Heir in ſuch Caſe ſhall not p,,,, -4 ng”? Ars Hortge 

be let into a Redemption without Payment of both, becauſe the Land agreed to by een i Ye OI 

in his Hand is chargeable with the Bond, even at Law ; and ſince G E. ap ae, Conol res” ; 

the (5) Statute againſt fraudulent Deviſes, the Deviſee of the Equity 96. S. C. in L. {707 2 


of Redemption is in the ſame Caſe with the Heir, and cannot re- _ . S916 S144; 1544 


deem without Payment of both, becauſe the Statute makes ſuch De- C JA Sl Hbooh 635" 
wiſe void as againſt Creditors, and then the Deviſee ſtands in the (a) Vi Vn. Sole fe 


ſame Place as the Heir muſt have done, if no Deyiſe had been made; os Ar dl _ Hound 51h M | 4 
but before that Statute ſuch Deviſee would not be liable to the Bond- che Mortga- , 300 - f Ae, 


F ö 5 | r himſelf . * 
Debt. Trin. 1 Geo. 1. Challis and Caſborn 4 a 


0 | y . bz 2 
Bond and Mortgage; but 2, and whether there be any Difference when the Mortgagor comes to redeem, f. _— 
and when the . brings a Bill to forecloſe. (5) That the Vendee or Deviſee of th 100 Id 078 74 by 

Equity of Redemption was not obliged to pay both before the Statute againſt fraudulent Deviſes, was reſolveg g . g Sg /90- A 
Hul. 1698. Baily and Robinſon. | 4 


* 10. A. mortgaged his Eſtate to B. and then aſſigned the Equi eee. * eee x 
of Redemption to C. afterwards D. obtained a Judgment againſt A aan, ” TFT 
and B, the Mortgagee afligns to D. his Mortgage, and then C. ten- * BY ak Mi 
835 : +9. dere Hor , OS 
avoir ut 9 cl, Jim Fee reny me evor) Ae, Her eee. , Lhe ou, 
+ Pa 7 Aer eu, 72 C Fes er rere ZA . A. g, Leee lee eee LL Lex Hh SLICES cor Sled = 
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He . ee. 8. | 


ders the Money due on the firſt Mortgage to D. who had Notice of 
the Aſſignment of the Equity of Redemption, upon his purchaſing 
in his firſt Mortgage; and it was here objected, that D. having the 
legal Eſtate in him by the Aſſignment of the forfeited Mortgage, 
and C. having only an equitable Intereſt, not ſupported by the legal 
Eſtate, that if C. would have Equity, he ought to do Equity, by. 
paying off both Monies to D. But it was anſwered and reſolved by 
the Court, that C. ſhould redeem, paying only the Money due on 
the Mortgage, and not what was due on the Judgment, becauſe 
the Equity of Redemption was never bound by the Judgment, for 
the Judgment was not confeſſed, ſo as to become a real Lien upon 
the Eſtate at the Time when this Equity was aſſigned ; and there- 


fore the Judgment could never charge or affect it, and conſequently 


C. purchaſed an Eſtate, not bound by the Judgment, and by Conſe- 


quence the Judgment-Creditor, by purchaſing in the prior Mort- 
gagor, could never defeat the Intereſt of C. Trin. 1708. Breerton 
and Jones, at the Rolls. | 

* 11. It was alſo declared, that if a Perſon that had a firſt Mort- 

ſhould, without the Conſent of the Mortgagor, purchaſe in a 
ſubſequent Judgment, that a meſne Mortgagee or Aſſignee of the 
Equity of Redemption ſhould not be obliged to pay the Money due 
on both Securities, in order to redeem ; becauſe ah Tranſitions 
of the Mortgagee was only to load the Eſtate without the Conſent 
of the Owner, when he had no Proſpect of bettering his own Se- 
curity. Breerton and Jones. 

12. If the Father is Tenant for Life, Remainder to his Son in 
Tail, and the Father mortgages to F. S. who finding his Title de- 
fective ſends 100 J. to the Son, and takes a Mortgage from him of 
the fame Land, Cc. the Son may redeem, paying the 100 J. only, 
for the Son is a Stranger to the Eſtate of his Father. Hil. 31 & 
32 Car. 2. Bromley and Hamond, 2 Chan. Ca. 23. 

13. So where a Lunatick, before he became ſuch, made a Mort- 
gage of good Part of his Eſtate for 50 J. and the Committee tranſ- 
ferred this Mortgage, and took up 3 or 4007. more upon it; and 
my Lord Chancellor declared the Mortgage ſhould ſtand a Security 
for the 50/1. only. Mzch. 1684. Foſter and Merchant, 1 Vern. 262. 


(8) Poꝛtgage⸗money, to whom to be patd, 


1 HERE a Mortgage was made upon Condition that the 
Mortgagor paid a certain Sum to the Mortgagee, his 
Heirs, Executors or Adminiſtrators, that then the Mortgagor ſhould 
re-enter, and the Day paſſed without Payment, and the Mortgagee 
died ; great Doubt was, whether the Money ſhould be paid to the 
Heir or Executor of the Mortgagee ; and it was formerly held; that 
where the Heir was named in the Condition, and no Bond or Cove- 
nant given to make it appear a Perſonal Matter ; and there was no 
Deficiency of Aﬀets to pay Creditors ; that in ſuch Caſe the Heir, 
parting with the Beneßt deſcended to him, ſhould have the Money 
on the Mortgage. 1 Chan. Ca. 88, 1 Chan. Rep. 181, 182-3, 
2. But afterwards it was truly ſettled in ſeveral Caſes by Lord 
Chancellor Finch, that the Money ſhould go to the Executors or 
5 | Admi- 


Mortgages. 


net. 


| Adminiſtrators, and not to the Heir; and the Reaſon was, becauſe 
Equity follows the Law; and at Common Law, if Conditions or 
Defeaſances of Mortgages are ſo penned, as no Mention is made 
either of Heirs or Executors, in that Caſe the Money ought t6 be 
paid to the Executors, becauſe the Money came out of the Perſonal 
Eſtate, and therefore ought to return thither again ; but if the De- 
feaſance appoints the Money to be paid to the Heir or Executor diſ- 


junctively, if the Mortgagor pays the Money preciſely at the Day, he 


may elect to pay it either to the Heir or the Executor; but where 
the preciſe Day is paſt, and the Mortgage forfeited, all Election is 
gone in Law, for in Law there is no Redemption ; and when the 
Caſe is reduced to an Equity of Redemption, it were perfectly againſt 
Equity to revive the Election of the Mortgagor, becauſe that would 
only tend to the Delay of the Payment of the Money as long as 
he pleaſed, and end in Compoſitions to pay the Money into that 
Hand which would uſe him beſt; and to ſay that the Election 
ſhould be in the Court, would be to place an arbitrary Power in it, 
which would tend to the Inconvenience of the Subject, ſince no 
Man could ſafely pay the Money in ſuch Caſes, without applying 
to the Court in a Suit in Equity; and therefore ſince there ought 
to be a certain Rule, a better cannot be choſe, than to come as near 
as can be to the Rule and Reaſon of the Common Law; and as 
the Law always gives the Money to the Executor, where no Perſon 
is named, or where the Election to pay, either to the Heir or Exe- 
cutor, is gone and forfeited in Law, it is all one as if neither Heir 
nor Executor were named in the Condition; and then Equity fol- 
lowing the Rules of the Common Law, ought to give it to the 
Executor; for in natural Juſtice and Equity, the principal Right of 
the Mortgagee is to his Money, and his Right to the Land is only 
as a Depofit or Pledge for his Money; and therefore the Money 
ought to be paid to the proper Hand that the Mortgagee has ap- 
pointed Receiver of it; and that is his Executor; and then the 
Heir, who is only a Truſtee to keep the Pledge, ought to deliver it 
back to the Mortgagor ; and Ghonch the Heir has the Uſe and Be- 
nefit of the Land till redeemed, yet he has it only as a Pledge, and 
therefore is a Truſtee to. reſtore it when the Money is paid to the 
proper. Hand ; and the Heir himſelf, though he be proper to keep 
the Pledge, being Land, yet he is not proper to receive the Money, 
it being purely perſonal ; and it is not hard that the Heir ſhould 

art with the Land, without having the Money that comes in Lieu 
of it, becauſe the Money was originally parted with from the per- 
ſonal Eſtate, and had immediately come into the Hands of the 
Executor, had it not been placed out on this real Security ; and 
therefore it has ſince been decreed, whether the Executor has Aſſets, 
or not, that the Mortgage-Money ſhould be paid him. 1 Chan. Ca. 
283. 2 Chan. Ca. 50, 51, 220. 2 Vent. 348, 351. 1 Chan. Rep. 
183. 2 Chan. Rep. 155, 242. 1 Chan. Ca. 88. Hard. 467. 1 Vern. 
170, 412. 

1 if the Heir of the Mortgagee forecloſes the Mortgagor, the 
Executor being no Party, upon a Bill by the Executor againſt the 
Heir of the Mortgagee and the Mortgagor, the Land will be decreed 
the Executor. Gabe and the Earl of Carhfle, 2 Vern. 66. cited to 


be adjudged. 
4. But 
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4. But if the Executor of the Mortgagee, after a Forecloſure by 

the Heir, brings a Bill to have the Benefit of the Mortgage, the 

=p Heir, if he thinks fit, may take the Benefit of the Forecloſure to 

[ himſelf, paying the Executor the Mortgage-money and Intereſt. 
2 Vern. 67. per Curiam. $07, UF 

F. If there be a Mortgage in Fee of a long Standing, and there 

are two Deſcents caſt fince the Mortgage was made; and though 

the Mortgagor, by Anſwer, ſays he will not redeem, yet the Mort- 

| gage ſhould go to the Executor, and not the Heir, the Equity of 

1 Redemption not being forecloſed or releaſed. Tabor and Greaves, 
, o lerTtoce em Fee aid, 32 Vern. 307: * + - c Forf 4 R 

13 —. 6. But if a Mortga in Fee enters for a Forfeiture, and after 

_— $524 2 S ſeven Years "hl abſolutely ſells the Land to J. S. and his 

a, be wegen e £4226 Heirs; the Eſtate ſhall not be locked upon to be a Mortgage in the 

| T7 Aro Comets cala Hands of J. S. ſo as to make it Part of his perſonal Eſtate; but it 

Abe, he H ee le, 44 ſhall be for the Benefit of his Heir, Mich, 1684. Cotton and Iles, 


Ae, DA} Hare ul way oc peat? Vern, 271. 


a, - Se „ | | 
| =...) Potgager anſwerable fo: the Profits, 
| 4. 
#4 AS 1 Mortgagee is anſwerable in Equity when he comes into 
the Poſſeſſion of the Lands, for the Profits that he made of 
the Lands, and not for the Profits that he might have made, un- 
leſs there were Fraud; for it is the Fraud and Laches of the Mort- 
gagor, that he would let the Lands lapſe into the Hands of the 
Mortgagee by the Non- payment of the Money; and when it doth, 
he is only a Bailiff for what he doth receive; but is not bound to 
the Trouble and Pains of making the beſt of what is another's, 
7.2% Toth. 133. 1 Vern. 476, 477. 756 
— _ 2. It a Mortgagee in Poſſeſſion aſſigns over his Mortgage, without 
Aſſent of the Mortgagor, the Mortgagee is bound to anſwer the 
Profits, both before and after the Aſſignment, though aſſigned only 
for his own Debt; for he is under a Truſt to anſwer the Profits of 
the Pledge ; and it is a Breach of Truſt to aſſign ſuch Pledge to 
a Perſon inſolvent ; but quære, if the Mortgagor hides, ſo that he 
cannot be ſerved with a Subpena to forcloſe, whether the Mort- 
gagee may not aſſign, and not be anſwerable for the Profits after 
Aſſignment. 3 Chan. Ca. 3. 

3. A Mortgagee ſhall not be bound by any Proof, that the Land 
was worth ſo much, unleſs you can likewiſe prove that he did ac- 
tually make ſo much of it, or might have done ſo, had it not been 
for his wilful Default ; as if he turned out a ſufficient Tenant, that 
held it at ſo much Rent, or refuſed to accept a ſufficient Tenant 
that would have given ſo much for it. 1 Vern. 45. 

4. If a Mortgagee manages the Eſtate himſelf, there is no Al- 
lowance to be made him for his Care and Pains; but if he employs 
a ſkilful Bailiff, and gives him 20 J. per Ann. that muſt be allowed; 
for a Man is not bound to be his own Bailiff, 1 Vern. 316, 

5. If an Infant, by his Guardian, endeavours to overthrow the 
Mortgage, by a ſuppoſed Intail, and after a ſpecial Verdict and great 


| Agitation at Law, the Mortgagee prevails, and the Infant brings his 
| I | Bill 


Mortgage. 

Bill to redeem, the Mortgagee having ſworn he paid and expended 
above 120 J. in defending his Mortgage at Law, although he had 
but 60 J. Coſts allowed him there, ſhall not be held down to the 
Taxation at Law, but ſhall, on the Account, be allowed all he 
laid out or expended; and if the Mortgagee, in this Caſe, fearing 
that his Mortgage would be defeated at Law, gets Adminiſtration 
as Principal Creditor, in the Spiritual Court, he ſhall be allowed 
the Coſts expended there alſo, Hil. 1705. Ramſden and Langley 
2 Vern. 536. | ; 

6. The Mortgagee obtained Judgment in Ejectment, and entred 
on the mortgaged Premiſſes, and thereby prevented other Creditors, 
that had ſubſequent Incumbrances, from entring, and yet permitted 
the Mortgagor to take the Profits; and the other Incumbrancers 
coming to redeem him, the Court ordered the Mortgagee ſhould be 
charged with all the Profits he had, or might have, received ſince 
his Entry. 1 Vern. 270, | FEY 

7. So where a Bankrupt, before he became ſuch, having made a 
Mortgage of his Eſtate, and the Aſſignees of the Statute brought an * F. 
Ejectment for Recovery of the Lands comprized in the Mortgage, 
and the Mortgagee refuſed to enter, but ſuffered the Bankrupt to 
take the Profits, and to fence againſt the Aſſignees with the Mort- 
gage ; and it was held, that the Mortgagee ſhould be charged with 
the Profits from the Time of the Ejectment delivered. Mich. 1684. 
Chapman and Tanner, 1 Vern. 267. 

8. A. mortgaged the Manor of T. to B. to which an Advowſon 
was appendant, B. brought a Bill to forecloſe, the Church became 
void, and he likewiſe brought a Quare Impedit at Law; and on a 
Motion to ſtay the Proceedings on the Qyare Impedit, the Court 
held, that though A. had no Bill, yet being ready, and offering to 
pay the Principal, Intereſt and Coſts, if B. will not accept his Mo- 
ney, Intereſt ſhall ceaſe; and an Injunction to ſtay Proceedings in 
the Quare Impedit granted; for the Mortgagee can make no Benefit 
by Preſenting to the Church, nor can account for any Value in Re- 
ſpect thereof, to ſink or leſſen his Debt; and the Mortgagee there- 
fore in that Caſe is but in the Nature of a Truſtee for the Mort- 
gagor. Mich, 1700. Amburſt and Dauling, 2 Vern. 401. 


| | 7 V. - 
(K) How the Aſſignee of the Moztgagee is to e e, 
Account. | | Aoptgor gere, fer 22 cer, . 
Aer, EL E Fe Ta r peat HO 
1 F. the Mortgagee aſſigns his Mortgage, and the Mortgagor _ 7 D chk 4h 
comes to redeem againſt the Aſſignee, all Monies really pai Zr =O 4 
by the Aſſignee, either xs Principal or Intereſt, ſhall be Principal to Ger Zac eue, een aa” th _ 55 
the Aſſignee, and ſhall bear Intereſt ; otherwiſe it is if the Aſſignee e * 
had not paid the N #- and the Aſſignment was only colourable, e, gebe e. <4 
in order to load the Mortgagor with compound Intereſt, Smith , eee gabe, N, 
and Pemberton, 1 Chan. Ca. 67, 258. 1 Vern. 169. 2 Vern. 135. 
2. If a Stranger gets an Aſſignment of a Mortgage for leſs than is 
due, the Mortgagor or bis Heir ſhall not redeem, without paying all 
the Money due; but if a Man purchaſes the mortgaged Lands, 
without Notice of this Incumbrance ; whether he has not an Equity 
to redeem them, for what was really paid by the Stranger, Quere. 


1 Vern. 336. | 
* 4 P 3. But 


330 Motice. 
9 3. But if there are ſubſequent Ma al or Chadiliia'f in 
the Caſe, a Man who buys in a prior Incumbrance, ſhall againſt 


| | them be allowed only what he really paid, though there was in 
Truth a greater Sum due. 1 Fern, 470. N 
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aA) Df ſhed <4 Motice, and where Notice to one Per- 
ſon ſhall affect another. 


= 2 e 
= Leb, A bow far a Man is affected who afs againſt erpzeſs Mo- 


yt 


eue tice, oz contrary to what he is obliged to take Notice of 
Pork. - ral; 550 Leite it his Peril, 
eee. 2 UA vette | (C) dae without Notice, in what Caſes favoured. 
5 ” 6 


(A) Of p:eſumptive Notice, « and where No- 
1 FEY tice to one Perſon (hall a affect another. 

ul, Jeeree ww. — = - EE rw = e,, .. 

Je Gelee, L319 ¶ te, F 4 having _ l 125 Lands weile contracted to be ſold 

. , to B. purchaſes thoſe Lands, and takes a Conveyance to the 

. ae, e Son and his Heirs; though the Son had not Notice of B.'s 

er only lerer, rent 77 2 Contract, yet Notice to his Father ſhall affect him, Mich. 
Coll pi 8177 Hil” FE Gas ie 15 Car. 2. Abney and Kendal, 1 Chan. Ca. 38. 

„ aus- rofree, 22480 2. So if one who purchaſeth for another hath Notice of a 1 


ge. 
, e, , le mant Incumbrance, it ſhall affect the very Purchaſer. 1 Chan. Ca. 


| | - By , 38. fer Curiam. 
e, l 110 119077 4 - 3. If a Man lends Money on a Mortgage, and the Scrivener, who 


mbc 75 e A core was intruſted to draw the Mortgage-Deed, had Notice of a prior 
Mortgage, this Notice ſhall affect the ſecond Mortgagee. Vide 
2 Vern. 574. | 


. So if A, having Notice of an Incumbrance, purchaſes in the 
Name of B. and then agrees that B. ſhall be the Purchaſer, and he 
accordingly pays the Purchaſe-money without Notice of the Incum- 

4 brance ; 


Eſtate and cannot fell it. Hi. 1695. Harriſon and Forth. 


tle but by a Deed, which leads him to another Fact, the Purchaſer 


— 
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* 
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brance;. though B. did not employ A. nor knew any Thing of the 
Purchaſe till after it was made, yet B. approving of it afterwards 
made A. his Agent ab initio, and therefore ſhall be affected by the 
Notice to A. 2 Vern. 60g. lago | 

5. A. purchaſed Lands, having Notice of a Settlement, which T. 
was delivered to him amongſt other Writings, whereby it appeared „ 
that the Vendor was but Tenant for Life, Remainder to his firſt exe S. 
Ge. Sons in Tail Male; upon his Purchaſe he took in a Mortgage e.? ä 
Term, which was prior to the Settlement, and entred, and after- g 
wards ſold the Lands to B. and C. who had Notice; upon a Bill 
brought by the Son, after the Death of his Father, who was but 
Tenant for Life, againſt B. and C. his two Vendees, it was de- 
creed, that as to the two Vendees, who were Purchaſers without 
Notice, the Bill ſhould be diſmiſſed, and that A. ſhould account 


for the Purchaſe Money, which he received, with Intereſt, from 


the Death of the Tenant for Life, thereout diſcounting what was 
due on the Mortgage Term, made prior to the Settlement. Micb. 
1700. Ferrars and Cherry, 2 Vern. 384. | 
6. A. purchaſed an Eſtate with Notice of an Incumbrance, and Prec. in Chan: 
then ſold it to B. who had no Notice, who afterwards fold it to C. 5 8. C. 
who had Notice; and it was held by the Maſter of the Rolls, that 
by this, the firſt Notice to A. the firſt Purchaſer was revived, and 
that C. the laſt Purchaſer ſhould be liable to the Incumbrance, as if 
the Lands had never been in the Hands of one who had no Notice; 
but upon a Rehearing, my Lord Keep. reverſed it; for otherwiſe 
an innocent Purchaſer without Notice, muſt be forced to keep the 


Ae ger. JHA SF . > 
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7. A. makes a Conveyance to B. with Power of Revocation by AC. CE, 


Will, and limits other Uſes ; if A. diſpoſe to a Purchaſer by the 
Will, another Purchaſer ſubſequent is intended to have Notice of the 
Will, as well as of the Power to revoke; and this is in Law Notice; 
and ſo it is in all Caſes where the Purchaſer cannot make out a Ti- 


ſhall not be a Purchaſer without Notice of that Fact, but ſhall be 
preſumed cogniſant thereof; for it is craſſa Negligentia, that he 
ſought not after it, Mich. 30 Car. 2. Moor and Bennett, 2 Chan, 
Ca. 246. 1 Vern, 149, 319. S. P. 2 Vern, 662. S. P. 


(B) How far a Man is affected who acts a⸗ 
gainſt exp:eſs Notice, o2 contrary to what 
he is obliged to take Notice of at His Pertl. 


1. A Made B. and C. his Executors, and died; C. obtained a De- 0 
* cree againſt B. to hinder him from receiving any more of the 
rſonal Eſtate, &c. and a perpetual Injunction for that Purpoſe was 
granted before any Sequeſtration againſt B. FJ. S. who was indebted 
by a Mortgage of 1000 J. to the Teſtator, paid the 1000 J. to B. 
and has his Mortgage delivered up to be cancelled ; but it appearing 
that he paid the Money after Notice of the Decree, (being preſent 
at the Hearing, &c.) he was ordered to pay it over again. Trzn, 
34 Car. 2. Harvey and Mountague, 1 Vern. 57 & 122. S. C. 


2, If 


— 


Notice. 


2. If A. lends B. her Brother-in-Law 100 J. and takes Bond for 
it in the Name of J. S. and upon ſome Difference between A. and 
B. A. puts the Bond in Suit, in the Name of FJ. S. her Truſtee, 
and B. to avoid Expence confeſſes Judgment, and afterwards pays 
the Money to J. S. the Truſtee, he ſhall be obliged to pay it over 
again, having Notice of the Truſt ; and it is ſufficient Evidence of 
Fraud and Notice, that there was a new Attorney made to acknow- 
ledge Satisfaction on the Judgment, and not the Attorney on Re- 
cord, who was firſt employed by A. Mich. 1690. Pritchard and 
Langber, 2 Vern. 197. 

3. If a Man has a Debt due to him by Bond, and he aſſigns 
the Bond to J. S. and the Obligor, after Notice of the Aſſignment, 
pays the Money to the Obligee, ſuch Payment is not good. 2 Vern. 
540. But if he had paid it without Notice of the Aſſignment, it 
would be otherwiſe. 1 Chan. Ca. 232. 

4. An Adminiſtrator pays Money on Specialties, without Notice 
of Money decreed, and had fully adminiſtred the Aſſets; and the 
Court nevertheleſs decreed, that the Adminiſtrator ſhould pay the 
Money. Decreed Hi. 1688. Searle and Hale, 2 Fern, 37, 88. 
S. P. for a Duty decreed is equal to a Judgment at Law. 

If a Deviſee obtains a Decree to hold and enjoy certain Lands 
againſt the Heir, who it was ſuppoſed had ſuppreſſed the Will, and 
pending this Suit, a third Perſon gets an Aſſignment of a Mortgage 
made by the Teſtator, and then purchaſes the Equity of Redemp- 
tion of the Heir, with Notice that there was ſuch a Will, the Court 
will not admit him to examine the Juſtice of the former Decree, 
nor to try at Law, whether ſuch Will was cancelled or deſtroyed 
by the Teſtator. Hil. 1690. Finch and Newnham, 2 Vern. 216, 
217. | 
4 A Purchaſer or Mortgagee ſhall not prote& himſelf, by taking 
a Conveyance from a Truſtee, after Notice of the Truſt; for by 
taking ſuch a Conveyance he becomes the Truſtee himſelf. 2 Vern. 
271. So if a Man purchaſes from a Truſtee with Notice, and le- 
vies a Fine, and five Years paſs, yet it ſhall not avail ; for by Pur- 
chaſing from the Truſtee with Notice, he becomes the Truſtee 
himſelf. 1 Yern. 149. 

7. If an Executor in Truſt for an Infant, Reſiduary Legatee, re- 
news a Leaſe, Part of the Teſtator's Perſonal Eſtate, in his own 
Name, and afterwards mortgages it, and aſſigns the Equity of Re- 
demption to a Truſtee, to fell for Payment of his own Debts, and 
the Truſtee ſells to one who had Notice of the Infant's Title, the 
Purchaſe will be ſet aſide. 1 Vern. 484. 

8. A Man who lends Money to a Bankrupt after a Commiſſion 
ſued out againſt him, but before actual Notice of it, cannot come 
in under the Statute as a Creditor; by two Lords Commiſſioners 
againſt one who doubted. 2 Vern. 1 57. 

9. The Earl of Newport had two Daughters, and he deviſed New- 
port Houſe to the Daughter of his eldeſt Daughter in Tail, which 
ſhe had by the Earl of Banbury; provided, and upon Condition, that 
ſhe marry with the Conſent of her Mother and two other Truſtees, 
or the major Part of them; if not, or if the ſhould die without 
Iſſue, then he deviſed the ſaid Houſe to one Porter in Fee. The 
Lady Anne Knowles, the firſt Deviſee, married Fry, without the Con- 


ſent of her Grandmother or Truſtecs; and it was adjudged againſt 
her, 


Notice. | 333 


her, upon Point of Notice, that it wWas not neceſſary, becauſe her 
Grandfather had not appointed any Perſon to give Notice; and he 
mags Ty impoſed any Terms or Conditions upon his own Eſtate ; 
and all Parties concerned had the ſame Means to inform them- 
ſelves of ſuch Conditions. Fry and Porter, adjudged in C,. B. 
1 Vert, 199. 2 Lev. 21. S. C. 3 Keb. 19. S. C. and in Chancery, 
1 Chan, Ca. 142. 1. Mod. 86, 300. „ 

10. But if Lands are conveyed or deviſed to an Heir at Law, 
upon Condition, as he has a more Worthy Title which is by Di- 


ſcent, expreſs Notice muſt be given him thereof. 8 Co. 9. Frances's 


: 


Cale, 3 Mad. 28, 29. Mallon and Fitzgerald. 


0 - * 


(C) Purchaſers withont Notice, in what 
I. A Man who. purchaſes without Notice of any prior Incum- 7i4 Title 
brance, or on any prior Right to the Eſtate, ſhall not have ES” 
his Title impeached in Equity; neither {hall he be compelled. to f 
diſcover any Writiogs, Cc. which may weaken his Title; nor ſhall 
he have any Advantage taken from him, by which he may defend 
himſelf at Law. Rep. in Chan, Temp. Finch q, 34, 35. 2 Chan. 
Ca. 47, 48. 2 Vern, 599, 701. He muſt plead himſelf a Purchaſer: 
without Notice, 1 Vern. 179. but he need not ſet forth the Con- 
fideration he paid. 1 Ghan.;Ca.:34,, 0 ooo 
2. A Bill was exhibited to prove a Will, and perpetuate ; the 
Teſtimony of Witneſſes; the Defendant pleaded himſelf a Purcha- 
ſer without Notice of any ſuch Will, and inſiſted, that unleſs there 
had been a Verdict in. Affirmance of ſuch Will, (nothing hindring. 
the Plaintiff, but that if he had a Title he might recover at Law) 
the Plaintiff ought not to be admitted to examine his Witneſſes, 
thereby to hang a Cloud over a Purchaſer's Eſtate ; and upon De- 
bate the Court allowed the Plea, Hi. 1 & 2 Fac. 2. Bechinal and 
An 75. 3 . 
3. Tenant for Life, Remainder to his firſt Son, mortgaged for 
1 500 J. the Deed of Settlement was then produced, and ſeen by the 
Purchaſer, who notwithſtanding lent the Money, being adviſed, 
that Tenant for Life, not having then any Son born, could deſtroy 
the Contingent Remainders, whereas in Truth there was a Son 
born five Days before the Lending of the Money; but the Mort- 
gagce having no Notice thereof, and having got the Deed of Set- 
tlement, the Court would not relieve againſt the Purchaſer, but 
diſmiſſed the Bill. Trin. 1671. Brompton and Barker, 2 Fern. 
159. cited by Lord Rawlinſon. | 


* 


* 4. The Plaintiff's Bill was to ſet aſide a Conveyance made to 
the Defendant by A. and that the Deſendant was no real Purchaſer; 
or if be were, yet before his Purchaſe he had Notice, that the Eſtate 
was ſubject to a Truſt for the Plaintiff; and that ſuch à Leaſe in 
the Defendant's Cuſtody mentions it. Defendant ſwears himſelf a 
Purchaſer without Notice of any Truſt, and that the ſaid Leaſe 
mentions no ſuch Truſt. Plaintiff replies, and the Defendant proves 
his Purchaſe, and the Plaintiff proves no Notice upon him ; but at 
the Hearing inſiſted he ought to produce the Leaſe, to ſhew there 
was no ſuch Mention of the Truſt ; and the Defendant inſiſting he 


„ 2p | Was 


— = 


8 5 

3 „ <P, Did, 
- 

_ — 


was not obliged to produce it, he being a Ppfchafer ; for the Plain- 

tiff it was argued that he ought to produce it, becauſe his Anſwer 
being replied to, he ought to prove it, which without ſhewing the 
Deed he cannot ; and he takes upon him ta judge what Deed will 
amount to Notice, and what not; which he ought not to do; for 

implied Notice is as ſtrong as expreſs Notice; and if the ſaid Leaſe 
mentions only the Date, and Parties of another Deed which men- 
tions a Truſt, 'tis an implied Notice, which the Defendaht may 
not know, and therefore ought to produce it, that the Court may 
judge of it. On the other ide it was laid, that by the conſtant 
Rules of this Court, a Purchaſer was not obliged to ſhew his Ti- 
tle; and this is an Attempt to alter that Rule by a fide Wind; and 
tis as eaſy in a Bill to ſay it s in ſotme ef the Deeds, as in any 
one in Particular, and then he muſt expaſe them all, which would 
be of dangerous Conſequence to Purchaſers.” Twas replied, if the 
Deed be not to be produced, then if one has a Mortgage with a 
Proviſo of Redemption, yet if the Mortgagee will be fo hardy as to 
ſwear it an abſolute Purchaſe, and the Mortgagor has no Cdunter- 
part, he muſt loſe his Eftate. The Maſter of the Rolls thought, 
as this Caſe is, it .ought to be produced; but my Lord Keeper held 
otherwiſe ; and he ſaid it was but a fide Wind to make a Purchaſer 
expoſe his Title, and would not do it, unleſs the Plaintiff had madg 
ſome Proof towards falſifying bis Anſwer, to induce him to it. 
Mich. 1704. Hall and Atkinſon. 

But where, a Defendant pleaded himſelf a Purchaſer for va- 
lua le Conſideration, and Jenied by way of Anſwer, that he had 
Notice of the Plaintiff's Title at the Time of his Purchaſe or Con- 
tract, and the Plea was over- ruled; for an evaſive Denial is not 
ſufficient ; and here the Word Purchaſe might be underſtood, when 
the Contract for the Purchaſe was made; and it might be he had 
no Notice then, and might have Notice after, before or at Sealing 
the Conveyance. 1 15 Car. 2. Moor and Mayhow, 1 br 
Ca. 34. 

6. A Purchatir for valuable Conſideration ſhall hold, or take 
Place, againſt a prior voluntary Settlement, tho” he had expreſs No- 
ice thereof at the Time of his Purchaſe, ſuch voluntary Settlement 
by 27 El:z. being made void againſt a Purchaſer with or without 
Notice. Mich. 1727. Tonkins and Ennis; per Cur. 
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| Having Iſſue a pry ern a former Venter, charged p;7: Tide 

his Land at B. for nt of 3000 /. Portion to ſuch Deviſe, Title 

Daughter, and cds" act a ſecond Wife, and Leng: where 
made her a Jointure of a Moiety of theſe Lands at B. without taking fink in the 
Notice of this Charge of 3000 /. and afterwards by Will, thinking faberiance 
that this 3000 /. charged as aforeſaid, would be good againſt the of the Heir, 
Jointure, and' taking no Notice thereof, deviſed to his Wife other Tide Heir 
Lands in J. in Lieu of her Jointure in B. and died; the Wife and C Hie, geb, eee, En 
Son and Heir agreed together, to defeat the Daughter of her 30001. 
Portion; and therefore the Wife, finding that the Settlement which 
was made on her Marriage, tho ſubſequent in Time, would yet 
prevail againſt this Charge of 3ooo /. which was voluntary and 


or 7% 


4 


au., S Perm, 


of the Deviſe; but on a Bill brought by the Daug 
decreed, that the ſhould hold ſuch Part of 4 Lands in F. as 
ſhould be equal in Value to ſuch of the Eands in B. as were 
compriſed within the, Jointure, until her Portion was raiſed; Hi. 
1683. Reeve and Reeve, 1 Vern. 219. 1 Vent. 363. S. C. vide 
2 Vern. 321. 
2, If a Man by Will gives 30001. to his younger Children, which 
Sum is due from F. S. and ſecured by Mortgage; and adds, that 
for the more ſure Payment of the faid Sum, in Cafe his Son and 
Heir, whom he appointed his Executor, ſhoult not pay the fame 
according to his Will, then he deviſed his Lands ta his younger 
Children, for the Raiſing and Payment thereof, Sc. and dies; 2 
reters 
* * 1 Cos , Ae, 227252 2 & eee age bn, ly e. eee ee. dee 
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fraudulent as to her, adhered to her Jointure, and E to accept Za 772% eeuc, 72 fe al 1 
ker, Lord Keep. . lee, be, e l 0710 990 Ml 


ee, 51. 7 7 fe 11017 £5 957 * 4 


—— — 


— 


— — — 
— — 
. > p 
A —_ ; 


1 
AE — — 
Wy tw. - 


— 
<<. + — 
* 


— — 
1 „ OE 


, were?” Le 1 „ || 


4A 


— *S: * 


Portions. 


prefers a Bill againſt the Heir, and younger Children, to redeem ; 

and purſuant to a Decree for that Purpoſe, the 3000 J. is put out 

by a Maſter, upon a Security that proves ill; the eldeſt Son ſhall 
not be compelled to pay it over again to the younger Children. 
Mich. 168 5, Oldfield and Oldfield, 1 ern. 336, 337. for it was 
not in the Power of the Heir to compel J. S. fo-keep the Money in bis 
Hands. * | >. hs 12 2 4 | 3 

But if the Lands of the Heir be charged with Portions for 


1 Wb payable at Twenty-one,» gr Margiage, the Portions ſhall 

bo not be admitted to be paid in before they Hall grow due, in Eaſe 
of the Land, nor ſhall the real Security be turned into a Perſonal 
one. 1 Fern. 338. per Curiam. 

4. If by a Marriage Settlement Portions are provided for Daugh- 
ters, the Father cannot, by his Will annex any Condition to the 
. | | Payment of them, or deviſe them over in Caſe of the Death of 
5 aby of the Daughters, before their Portions become payable. 
Aue v. Cee, a een 1 Vern. 4.52. per Curian. Dk K055 2 i And ; 
—_ > - f, 5. Tenant in Tail, with Remainder ih Fee to himſelf, levies a 

_ N * L * and ſettles his Eſtate on Truſtees, in the firſt place, to pay 


_— 


N. — 1 
— — . E—ʒ— —— —•— — — 
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| | his Son and Heir 100 J. per Ann. and then to make Proviſion of 
| 2 gere, J ere. 2 100 J. a- piece for his younger Children, to be raiſed and paid ac- 
e, , Crege e fee, cording to their Seniority, and a Maintenance in the mean Time. 


9 e Log — ede garen this Caſe the Lord Chancellor decreed, 1//, That whereas at 

I" 0A Jie Boot the Time of the Settlement, the Party that made it was a Widow-- 

| | | er, and had eight Children by his firſt Wife, and. declared, that he 

1 intended not to marry again; yet ty Regard he afterwards married 

4 a ſecond Wife, and had many Children by her, that the Children 

by the ſecond Wife were equally intitled with the Children of the 

firſt, to have the Benefit of this Proviſion for his younger Children. 

adh, That whereas the Deed dixects the Proviſion for his younger 

Children ſhould be raiſed, and paid according to their Seniority, 

that yet in Caſe there ſhould happen a Deficiency, the Eldeſt ſhould 

not have more, and the Younger leſs, but they ſhould all be paid 

in Average. . |. oy . 

6. If by Marriage Settlement 2 500 J. is provided for the Iſſue of 

| that Marriage, in ſuch Proportion as the Huſband ſhall appoint, 

= 8 ; and he dies without making any Appointment, leaving: a Daugh- 

l , Sorter Glaube Nu, ter only, the Daughter ſhall have the 2 500 J. Davy and Hooper, 
ae, 5 eee, a , 2 Vern. 665. FFG 
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= _- | 
i woe . we 4 . as 71.4 Made a Settlement to the Uſe of himſelf for Life, Remainder 
7 ore Hor in 14 71: to the Uſe of his firſt Son in Tail Male, Remainder to Tru- 
| gere, 425 4 144.5222 54 Tees for forty Years, Remainder to himſelf in Fee; the Term was 
il mt Ace iii? Vo he ile declared to be a Truſt, that in Caſe it ſhould happen that the faid A. 
au. FA , ſhould die without Iſſue Male of his Body, then the Truſtees ſhould 
2 raiſe 5000 1, for Daughters Portions, payable at the Age of Twenty- 
one or Marriage, with a Proviſion for Maintenance in the mean 
Time; the Wife died, leaving two Daughters, and no Iſſue Male; 
1 and 
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and it was reſolved, that the Right to the Portion was veſted b hs 5 — | 
Mother's Death, without Iſſue Male in the Life of the Father; for See 9. F , 4 e, 7 o 
otherwiſe the Father might live fo long, that the Portions might be Jae wee, WF , ue, Cage | 
of little Service. Greaves and Mattiſon, 2 Jones 201. yy 
* 2. So where a Settlement was made to the Huſband for Life, 
Remainder to the Wife for Life, Remainder to the firſt and other ; 
Sons in Tail Male ſucceſſively, Remainder to Truſtees for 200 Sen er geen er, Al, ee, 9/7 
Vears; and the Term was declared to be upon Truſt, that the Tru- au, cee, fe. 4h eee 2 
r e 4 ig _ Huſband F hee ſhould Tr the An eu, 147 Aug " 
Rer iſe and pay 4000 J. for younger Children at“? : 7 4:4) i 
their Age of Twenty-one Years, unleſs the Perſon in Remainder © 21006 he / 5 - & it 
ſhould raiſe and pay the ſame; and the Term was decreed to be? / OE _—_ 4, A 2 1 
ſold, and the Portions raiſed in the Life-time of the Father and nere ee 3 TM 1 
Mother. Mich. 1 W. & M. Hellier and Jones. 22 ͤ — Q— 7 
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3. A Settlement on the Marriage of A. with B. was made on the“? From. 2712 ebe. aye | 
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Mlale of that Marriage, if there ſhould be Iflue Female only one Door 98 7H oct 2 eee. vl 
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thoſe Days or Times: And there being one Daughter only, and Ca 5 Cllon Late Nee, 
ſhe having attained Twenty-one, and her Father being dead, the {Lite Hats 205 Voce 
Portion was decreed to be raiſed in the Life-time of the Mother. 
Hil. 1703. Gerrard and Gerrard, 2 Vern. 458. | 
4. So where by a Marriage Settlement Lands were limited to 
the Huſband and Wife for their Lives, Remainder to the Heirs 
Male of their Bodies ; and if there ſhould be no Iflue Male of their 
Bodies, and one or more Daughters, then to the Truſtees for 500 
Years from the Deceaſe of the Survivor, in Truſt, by Sale or Mort- 
gage, to raiſe 1000 J. for Daughters Portions ; but there was no 
Time appointed for the Payment of them ; and the Father died 
leaving a Daughter only ; the Portion veſting in the Daughter in 
the Life-time of the Mother, it was decreed to be raiſed by a Sale, 
with reaſonable Maintenance in the mean Time, tho' no Mainte- 
nance was provided by the Settlement. Hi. 1703. Srainforth 
and Stainforth, 2 Vern. 460. | EY: 
5. But where the Defendant, upon his Marriage, by Leaſe and 1 $2/. 159: 
Releaſe ſettled Part of his Eſtate to the Uſe of himſelf for Life, * © 


* 
1 


. . . g | . 2 Vern. 640. 
Remainder to Truſtees during his Life, to ſupport contingent Re- S. C. : 
mainders, Remainder to Truſtees for 500 Years upon the Truſt af- 18 190. 


ter mentioned, Remainder to the Heirs Males of his Body on the 
Body of M. his then Wife to be begotten, Remainder to his own 
right Heirs, and declares the Term of 500 Years to be upon Truſt, 
© That in Caſe he ſhould happen to die without Iflue Male of his 
* Body on the Body of his ſaid Wife begotten, or that the Iſſue Male 
ce begotten between them ſhould happen to die without Iſſue Male 
<* of their Bodies, before they or ſome of them reſpectively attain 
< their ſeveral Ages of Twenty-one Years, and there ſhould be 
<* Iſſue one or more Daughter or Daughters of his Body on her be- 
« gotten, either born in or after his Life-time, who thould be 
© unmarried, or not provided for as herein after is mentioned, at 
ec the Time of his Deceaſe, then ſuch Daughter, if but one, to 
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te have 2000 J. for her Portion; and if two or more ſuch Daugh- 
©« ters, then they to have 2000 J. between them, to be paid and 
te payable at their reſpective Ages of Eighteen Years, or Days of 
« Marriage, which ſhould firſt happen, or as ſoon as they could be 
<« raiſed; and in Caſe the ſaid Portion or Portions of the ſaid Daugh- 
<« ter or Daughters ſhall not be paid according to the Purport and 
© Intent of theſe Preſents, then the Truſtees, or the Survivor of 
te them, their Executors, &c. ſhall and may, out of the Rents, 
te Iſſues and Profits, or by Mortgage or Sale of the ſaid Premiſſes, 
te raiſe, make up and pay the ſaid Portion and Portions to the ſaid 
© Daughter and Daughters; and in the mean Time, and until the 
« ſaid Portion and Portions ſhall reſpectively become payable as 
« aforeſaid, the ſaid Truſtees, their Executors, &c. ſhould out of the 
« Rents, Iſſues and Profits of the ſaid Premiſſes, raiſe and pay the 
« yearly Sum of 30 l. a- piece, for the Maintenance and Education 
* of ſuch Daughter or Daughters; provided, that if the Defendant 
« jn his Life-time, either before or after the Death of his Wife, 
te pay or ſecure to be paid to the ſaid Daughter or Daughters 
* (which ſhall be unmarried at the Time of his Death) the ſaid 
« Portion or Portions, or if he ſhall have Iflue Male, who ſhall 
te live to Twenty-one Years of Age, then, and in ſuch Caſe, the 
« ſaid Term of oO Years to ceaſe and be void.” Afterwards 
the Wife died without Iſſue Male, leaving only one Daughter the 
Plaintiff's Wife, who was upwards of twenty Years of Age; and 
the Defendant having married a ſecond Wife, and refuſing to give 
the Plaintiff one Penny Portion with his Wife, the Bill was brought 
to have a Decree for Sale of the Term in Remainder preſently, 
and the Portion with Intereſt paid from her attaining Eighteen Years. 
of Age; but my Lord Chancellor having taken Time to conſider 
of it diſmiſſed the Bill: The Difficulty, he ſaid, in this Caſe, was 
occaſioned by the Multiplicity of Words, and therefore to appre- 
hend it the better, he had rejected the immaterial Words, and re- 
| tained only thoſe that were material; then he took Notice, that 
the Term was a Term veſted and faleable ; the only Queſtion was, 
whether it was to be ſold; and this depended on the Declaration 
of the Truſt ; for if the Truſt had declared the Portion to be raiſed 
at Eighteen, or Marriage, ſhe ſhould not have ſtaid for her Por- 
tion till the Death of her Father, but the Term in Remainder 
ſhould have been ſold preſently, and ſo has been the conſtant Prac- 
tice of this Court; nay if the Term it ſelf had been limited on 
a Condition precedent, as if the Father ſhould die without Iflue 
Male of his Body by ſuch a Wife, then to Truſtees for 200 Years, 
to raiſe Portions for Daughters at Eighteen or Marriage; though in 
this Caſe the Condition was precedent even to the Veſting of the 
Term ; yet upon the Death of the Mother without Iflue Male, the 
Precedents have gone, that the Term ſhould be ſold in the Life- 
time of the Father ; and this Court hath warranted the Title, though 
the Term itſelf was not veſted, which is a much ſtronger Caſe than 
this, where the Term is veſted preſently, and the Truſt is only con- 
ditional ; though he faid, if this Caſe was res integra, he ſhould 
not have gone ſo far in either of thoſe Caſes, becauſe the plain and 
natural Meaning of the Deed cannot be to raiſe the Portions in the 
Life-time of the Father, when the Fund, out of which it is to be 
raiſed, is not to take Effect till after his Death ; but thus far the 
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Court has gone, and the Reaſon that may be preſumed for it was 
that in Equity they look'd on the Death of the Wife without Illue 
Male an equitable Performance of the Condition, though it was nat 
ſo literally at Law, till the Father's Death ; becauſe all thit was 
contingent in the Condition by the Death of the Mother, without 
Iſſue, had happened; 'twas now impoſſible he ſhould. dic leaving 
Iſſue Male by her; for he was now become as it were Tenant after 
Poſſibility ; and it was now no more than if it had been limited 
if he ſhould die, or when he ſhould die, the Remainder to Tru- 
ſtees, &c. which is a Remainder veſted preſently, becauſe it depends | 
upon that which muſt certainly happen ; ſo if the Condition had 
been annexed to the Execution of the Truſt of the Term, yet upon 
the Death of the Mother without Iſſue Male, the Term ſhould 
have been ſold in the Life-time of the Father, for the ſame Rea- 
ſons as in the other ; and the Reaſon of the Court's having gone 
ſo far, was to promote ſuitable Matches, and that Women might 
have their Portions when they were likely to do them moſt Ser- 
vice; for as this Court does ſometimes prolong the Time for Pay- 
ment of Money, ſo it may ſometimes ſhorten and abridge it; and 
had this Caſe been like the others before mentioned, he ſhould have 
decreed it accordingly; but this materially varies from them ; for 
in none of them are the Words following, viz. unmarried, or un- 
provided for, as herein after mentioned, at the Time of his De- 
ceaſe ; which Words are a Deſcription of, and ſuit only with the 
Perſon who is to have the Portion, viz. ſach Daughter as is un-, e u , 24 
married, or unprovided for, at the Death of the Father; and though . eee, + 
in this Caſe ſhe is already married, yet ſhe ma vide „ , 
in the Father's Life-time ; and ſo this Part of the Contingency, whe- CoxsTucy * 
ther ſhe will be unprovided for at her Father's Death is till to C. , Jagd, 
come; for ſhe who will claim the Portion by this Settlement, 
cannot ſay ſhe is unprovided for at his Death, which during his- 
Life none can ſay; and this Conſtruction is the ſtronger from the 
Clauſe which appoints the Maintenance, for that is only out of the 
Rents and Profits; whereas the Portions are to be out of the Rents 
and Profits, or by Mortgage or Sale; and Rents and Profits in the 
firſt Clauſe, being put in Contradiction to Mortgage or Sale in the 
Second, muſt be reſtrained, and cannot warrant Mortgage or Sale; 
and the Maintenance appointed in the mean Time, that is from 
Failure of Iſſue Male, till payable, if the Portion ſhould be then 
due, the Maintenance would run on the Father's Eſtate for Life; 
which ſurely will not be pretended; but this is put beyond Diſ- 
pute by the Proviſo, if he ſhould pay, or ſecure to be paid, &c. 
And though the Words or unprovided for there are left out, this is 
but vitium Clerici, and muſt be inſerted to make it agree with 
the other Parts of the Deed ; and then this Proviſo was to give him 
Liberty to determine the Term, which the Plaintiff would now have 
ſold, for Payment of the Portion in his Life-time, to any Daughter 
which ſhould be unmarried, or not provided for, at his Death; and 
as to the Caſes on this Head, he faid that in moſt of them, in which 
the Term was decreed to be ſold, there were no Conditions prece- 
dent, either to the Veſting of the Term or Execution of the Truſt; 
and dgcreed accordingly. Trin. 1710. Corbet and Maidiwell. 

6. A Settlement was made on the Huſband for Life, Remainder 


to the Wife for Life, and to the firſt and other Sons in Tail, and in 
Default 


lk... 


340 Portions. 5 
A. He cave mm HY © Default of ſuch Iſſue, to Truſtees for 500 Years, in Truſt, after the 
Commencement of the Term, to raiſe 4000 /. as Portions for the 


| /L,-/ © younger Children of the Huſband and Wife, payable at Twenty- 
Ve, IA, 15 4 ro Cher? de - Marriage, by Rents, Profits, Sale or 3 the Father 
Salle. Fun N Vaal agen died, leaving only a Daughter, who married the Plaintiff at Fif- 
a M ec He Geer e b. 1009 teen; and it was held, that the Portion ſhould not be raiſed in the 
Arve bea, to Ve cee e Life of the Mother, nor that any Intereſt ſhould accrue for it du- 


Gout ee, eue, be /mmaing the Mother's Life, becauſe the Truſt is to raiſe the Portion, 
. Vide this Caſe after the Commencement of the Term, which muſt be intended 
at Tre Of cn fally reported, when it comes into Poſſeſſion. Trin. 1718. Butler and Duncomb, 


are e, on He - us —_— Vern. 760. Quare of this Caſe, for it ſeems to be ill reported. . 
geo areteg gal, 22 2 Will. Rep . A Settlement was made in the uſual Form, with a Limitation I, 
LOOT ares 22 484. S. C. to Truſtees, for want of Iſſue Male, to raiſe Portions for Daugh- Th 
PA g. e, and Decreg. ;ters, to be paid at Twenty-one or Marriage, which ſhould firſt ore 
Land bee e Ku wag on cf. , ; 
bY, . happen, by and out of the Kents and Profits, or by Mortgage or 2 . 7 
8 Sale, as they ſhould think fit; and in the mean Time, and till the & ou 


ſaid Portions ſhould become payable, the Truſtees to raiſe 100 J. e . 
fer Ann, for the Maintenance of each of them ; the Father died, he, 
and one of the Daughters having married the Plaintiff, this Bill , 4 ; 


was brought to have the Portion raiſed, but was diſmiſſed, becauſe egen 


= | the Portion being to be raiſed out of the Rents and Profits, or by 4 * 
See wg Ho lars 8 Mliortgage or Sale, plainly ſhewed that it was not to be raiſed till ,,-z "of 
HAV eee. ſuch Time as the Truſtees might make Uſe of the Election given "He! 
them by the Settlement, to raiſe it either out of the Rents and . chin 
1 Profits, or by Mortgage or Sale; but during the Life of the Mo- 
5 ther, who had it in Jointure, they could not raiſe it out of the Rents 
and Profits; therefore neither by Mortgage or Sale, which were all 
inſerted in one and the fame Clauſe, and a diſcretionary Power 
lodged in the Truſtees, to uſe either the one Way or the other; and 
i a till they had the Election of uſing either of theſe Ways, they had 
hes 66-14) 40 te The Gree no Power at all; beſides that, the Maintenance being to precede the 
— Raiſing of the Portions, if there was no Maintenance to be raiſed 
in the Mother's Life-time, the Portions were not to be raiſed in her 
Life-time, as they were not to take Place till after the Mainte- 
nances; and my Lord Chancellor and the Maſter of the Rolls both 
ſaid, that the Caſes on this Head had gone too far already, and 
mangled all Eſtates, and that they would never decree Portions to 
be raiſed in the Father's Life-time, where it could poſſibly bear any 
other Conſtruction ; and this Decree was affirmed in the Houſe of 
Lords. Mich. 1728. Brome and Berkley, 
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7 ( power, when well created; and when /2-- . 


Aer. 2 ae, 
n determined. 4 
A. ue aul cute 7. , can qui 1 FEeotore EA "oy 
F a Man gives Inſtructions to put his Will in Writing, and eke, . 29 


7 
that his Meſſuages, Fc. ſhould be fold by A. and B. for 7 He Norte Hoe Sores” nn 
the Payment of his Debts and Legacies, and dies; and after 1 
; A. dies, B. and the Heir at Law will be compelled to ſell. | "pt 
Yard. 204. 41 


2. So if Lands are deviſed to be fold, and no Perſon is named. for SJ xy red oe oþ + 24,9. fu. HEAL | 
that Purpoſe, the Heir muſt do it. 1 Chan. Ca. 177. 1 Chan. Mo. Ad ive e 77 CA verge Gore | 
203. Ake FAS} om ke m, 

If Truſtees are impowered to pay Portions at prefixt Days, . ed — 305 a5 
out of the Rents and Profits of Lands, and the Rents and Profits „, //. AD ., . Get: 4 Ly 12:4 MW 
will not amount to the Sums to be paid, they may ſell the Lands, eee, þ gau Ws , os 1 
1 Chan. Ca. 17 5. 2 Vern. 1, 2. 8. P. 5 904 HF ee , ber, A 

. If a Man has Power to charge Land with any Sum, not ex- 7 -: 
ceeding the Sum of 8 he may charge it with 3000 J. and Inte- 7% . 


, 1519 Le?” fe, lie Ae 260 Wl 
reſt beſides; for the Intention is to charge the Premiſſes with 3000 J. PF Hl 
; 


Principal Mone and that of Courſe carries Intereſt, and none/* EA 
Kats | ae l on ſuch Security, if the Law were otherwiſe IF oe ge aps .. nh 
Paſch. 12 Ann. Lord Kilmurry and Geery, 2 Salk. 538. in Canc. V,. 55 . * AA. £x lf 
5. A Man makes a Settlement on the Marriage of his Son with ; £4, PLA 1 
one B. and (inter al) there is this Proviſo, provided that if the ſaid — 5 IL, re 2 2 j 
B. (hall happen to ſurvive her Huſband, not having Iflue, or with- * 
out Iſſue of their Bodies, lawfully begotten between them, then B. Y 
to have Power to ell and diſpoſe of ſuch Lands; the Huſband dies 3 


leaving Iflue ; ſome Years after that Iſſue dies without Iſſue, and 1 
then the Wife ſells thoſe Lands; and it was held that her Power Sn Ul 
1 8 took 
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N . | of bis Death. Paſch. 17 10. Holt and Bureigb, 2 Vern. 653. 
See Carl. -& euer, pre. . Chan, 6, A Man makes a Settlement, wherein was a Power, that he 


_— "thar and Seal, revoke the Ules thereof, and *, the ſame, or any other. 


22 a | 
DH: fle. An.: . > Caſe was Deed, limit 1 ew Uſes : P.. 7 N of thi Power, he 
- FO OCT; ore Ty Seel in d >&.by the ſame its ſes, with- 


reyokes the 
Dom' Proc”) 
to be intirely out annexing any new Power of Revocation to thoſe new Uſes ; 


peg afterwards thinking he had, by Virtue of the firſt Settlement; a 


very <labo- Power of Revocation 7 Mat 
rately argued laſt Uſes, and again d "Ny of 


the ſame Lands; and if 


the Deed of Revocation have annexed a Power of revoking the Uſes: 


df Revocation Ll the firſt eed, Mas execut and at an Nn and 
F afterwards was wi 


8 p 991 by Conſequence tor the Revocati thout any 
"6 4 4 4 Warrant, and ſo the Uſes limited upon the firſt Revocation muſt 


ſtand ; and this Decree was affirmed in the Houſe of Peers. Trin, 
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makes, a. Leaſe for twen Years, yet in Equity this Sd © 
9 44 WAR ga, 65 far r ten, Yeats of the twenty 17 ſo has been ſettled ſeveral. __ 
e. cage of He reve obue 7 ts Fin, 1 5 Car, 2; Parwcy and Bowen, 1 Chan. Ca. 23. 
Heel, fo # 2 2 Zee = Ph 2, One having a Power to make Leaſes for Twenty-one Yaars i in 


uh A 3 7 8 py * Poſtefnion, made a Leaſe to A. for Twenty-one Years, in_ Truſt for 44 
EB 4h 3 the 8 of Debts ; but the Leaſe was made to commence from g ; 
5 ore fee F LE . 2.Time to come, and ſo not purſuant to the Power; yet being ** 
de for the Payment of (a) Debts, was ſupported in Equity, 18 5 


fie A. ASC LOHT 22 
Heese Lo (a Te nant ma 


12 erels, or fore os Kander Life, with Pollerd and Green, 1 Chan, Ca. 1d. 1 Chan. Rep. 185. S. C. 


— SIP ower to 

Mic eben 22 make Leaſes for Twenty. one Vears, rendring the antient Rent, makes a Leaſe for Twenty-one Y ears, to begin 

AP prexeer ed Zocor; ſuch 2 Day after; this is not purſuant to the Power, and conſequently v void, becauſe it is-a future Leaſe which 
. — this Power does not warrant ; for if he might make it in Reyerhon, or in futuro, though but a Month after, 

of 10 _ Seer, 7 eee 9 he may as well make it to begin Twenty Vears after, or ther his Death, and ſo defeat the Intent of the 


L, dee, ce reer © gapower, which being to 99 5 the * of a _ Perſon, is 25 be taken ſtrictly ; and 2 * poſe are 
ſeveral, Caſes, as Pam 468-9. Cp. Flix. 5. 33. 1 Leon. 35. 3 Leon. 130. 4 Leon. 64. Moor 

De. Hel. as ert. 2 Poph. , Tv, 222. . Car. 308. 2 Roll. Ar. 261. Raym. 247. 

car ce. erbe, mae Dey vet e e, 4. | 


" 2: ot 244% I eur oe Mod and alter to his firſt and other Sons in Tail, with Power for the 8on 
3 207 Fade eee, , cor: "Fe to make a Leaſe in Poſſeſſion for Ninety-nine Years, determinable on 
ol Lic beer Verne Jfbe Hm three Lives, and alſo to make Leaſes for Sixty Years to commence 


Rollo . Lint hc e "7 after his Death, if he had Iſſue Male, to continue fo long as he had 
eee, of ee, ve ahh Male; the Son makes à Leafe to his Father in Truft for one 


He Heyoct OUS 154 none? 7 IT his younger Children; but the Leaſe was not purſuant to the 
4 - ö en, Jie POWer 2 {yet 15 Was decreed good, and taken to be as a Leaſe made 
Vn Aeta, cen Lhe ue Of the Father after a raden e d A. 1699.4 Gooding 


Feel, r . . feuer * Ebert and Gooding. 
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9 Effect, tho' the Hoang did not Ys without Iſue at the Time L 


Jroer'l? 14 Vol. , Cres Ans. c. might from Titne to Time, by Deed or Writing .under his Hand 


FNunother Deed revokes the | 


on both Sides. he had ſuch Power, was the Queſtion. It was agreed he might in 


Brea 845 / pug 8 thereby declared, and might afterwards have executed that Power 
. WT + | 7 accordjpgly x bot im this;/ Caſe dert being! ng ſuch new Power of 
cr vocation. annexed, 10 the pew, Uſes, twas decreed that his Fower 
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But where a Reyerſioner upon upon an Bib * Life 5 A 2 Fewer 1 Ew; . e 


bene on herſelf for Lite, with Power fot her being Sole, to n K 
Leaſes fot three Lives, in Poſſellon; and ſhe and ber Pn b. = ee, 
4 I 3 nts" 


the Lie- nme of the Tenant tor Life, made a Leaſe for Twenty-one © 
Fours "Habend. from the Date ; and it Was held 1 not [27 Mb. 2 val — 2 are Mc — 


Tory for { by the arriage the Put herſelf in the Power of. her. A A, ect, of 


Huſband; my Lord Mg took a Diverſity between a naked 
Power, and a Power Fe Yo. tro m an (74 tor. where 3 mY 1 e — . 
bare + Power IS ee to a Feme b i ill to ſell Lands, altho'. ſhe eee une, copre der. 4 — 


afte Wards r marries, ſhe may all: the, Lands, and may ſell to her emule, 224 rue. 20H ode en,. 
Hi and ö. but where e a Fe upon Aa Settlement of her own Eſtate, Lets Oat oa eee, 
reſeryes a Power which flows from an Intereſt, that Power ought T4 Arr? foot She lie? SN 


tc be executed by, the Feme ,whillt” Sole; and yet he ſaid, ſuc 
Power ew to be. taken liberally, -t tho' rn they were taken . le, PL r E, e. 


ſtrictly. ' Hil. 15 Car. 2. The Marquis of Antrim and the Dube of , akete, Leer ne Lie. 

HBuctingbam, 1 Chan. Ca. 17. ”—— x 3-157 ef OW 
.. 4. on the Marria e Of his Eldeſt Son B. DIES a Settlemen t Far-, 5 l e ZPr1”. 

of certain Lands on B. for Life, Remainder to his firſt, ſecond Py 257. S.C. rag . GOA LEA e, 


thicd, Sc. Sons in Tail, Remainder to C. a ſecond Son for Life, Na. "hs e. Sade . 1 A orga: Ui | 


| fO 
and to bis firſt, Sc. Rzwainder to himſelf in Fee, with a Power to ) and Lord Myc erg e,. ore, At 
B. and C. ſeverall as, they ſhall come into Poſſeſſon, to make + 22 Er Ae. Che euer , Fur 


Leaſes for three Lives, or "Twenty-one, Years, or any Number of . a. n ene cal 2 = 14 


, | Years determinable in three Lives, in this MALE Firſt, Of all ,, Bro 7 : 
or any of the Lands anciently | and accuſiomably gemiſed, whereof” 3 ee e. 2 
Hine have been uſually taten, reſer rving the ancient, ufual and ac SN "4040 pads Rn we 
F cuſtontable Rents or more. Secondly, Of all the other Lands, reſer- ©** 0 fa” ee ee . canal 
"wing the moſt improved Rents that can de got; and that the Tenants l. L Aol 7 
ſhould ſeal and execute Counterparts of their Leaſes; B. died wich- 
out Iſſue, C. entred, and being ſeiſed with a ſudden Hebels, when ha. a” . . A. $9 
be Had no Rent-Rolls, or ol Leaſes to guide him, taking Notice | by Da 
of. his Power generally, executes two Leaſes ; one of the Lands not I e- Fore Door eee yy 
| anciently or accuſtomably letten, and thereon reſerved the beſt Im-, OL eee 7751 
proved Rent; and on the ole vor 1 ſeveral ancient and v . A — 9 Her f eiłr 
accuſtomable Rents, but does not ſpecify what thoſe Rents are, and . Ko 
died; and it was held clearly by Lord Cowper, Holt and Tr revon, 2 02 3084 9 M 7 
2 Ch. Juſtices, that the firſt Leaſe was void, and not.warranted by the re, ij 
N nothing being ſo uncertain. as . To: ſhall be ſaid the mo In. , 2 Ott, AL 1 2 
improved Rent; and Lord Cowper and Trevor againſt Holt hel e x10 S FA eee, 
that the ſecond Leaſe was void alſo for Uncertainty, and the Incon- 7 6 8" ApS " bw. Aer 
veniency he in Remainder or Reverſion would be put to, in not 2 
being able to avow for the Rent with Exactneſs; by which Means 
he may be nonſuited, and ſo prevented of having any Benefit of 
the Lands; and tho' a Court of Equity may decree ſuch a Leaſe 
good between the Leſſor and Leſſee, yet as there appears no Con- 
ſideration in this Caſe, it is not proper that the Court ſhould inter- 
poſe in ſupplying a Defect, and thereby lay a Charge on the Right 


of a third Perſon, Hil. 1705. Orby and Lady Mohun, 2 Vern. ' 
531, 543. 
6. J. S having four Children, viz. two Sons and two Daughters, ＋ 


ſettles his Eſtate on Truſtees, to the Uſe of himſelf for Life, Re- 2 J. C. C. 59 - © 
mainder to his Wife for Life, and after their Deceaſe, to the Uſe * LY. . 
and Uſes of ſuch Child and Children, and in ſuch Shares and Pro- | 
tions, as he ſhould appoint by any Writing by him to be ſigned 
1n the Preſence of two Witneſſes ; and in Default of ſuch A ppoint- 
ment, to his eldeſt Son in Tail; he by his Will by him Faves _ 
atteſted 


— 
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atteſted by ſeveral Witneſſes, deviſes a Rent-Charge out of thoſe 
Lands to his youngeſt Son, and to the firſt and other Sons of his 
Body ſucceſſively in Tail; and further wills, that in Caſe his ſaid 
Son die without Iſſue Male, ſo as the Eſtate ſhould come to his 
eldeſt Son, then he to pay 500 J. a- piece to his Daughters; the Son 
dies without Iſſue; and the Bill was brought by the Daughters to 
have the 500 J. a- piece, according to the Will; the eldeſt Son by 
way of Plea ſet forth the Deed of Settlement, and Power. prout, 
and inſiſted, that the Power was not well purſued or executed by 
the Will; (to wit) that the Teſtator might have Uiſtributed the Land 
amoneſt his Children in ſuch Proportions as be thought, fit, but had 
not Power to grant or deviſe a Rent-Charge or, Sums of Money, 
as he had taken upon him by his Will to do; but the Court diſ- 
allowed the Plea, and ordered him to anſwer the Bill. Trin. 1688. 
Thwaytes and Dye, 2 Fern, 80. . 
7. If A. on his Marriage. conveys Lands to a Truſtee, to the Uſe 
of himſelf for Life, Remainder to his Wife for Life, Remainder to 
the Heirs of their Bodies, Remainder to A. in Fee; Proviſo that in 
Default of Iſſue of the Marriage, the Truſtee ſhall convey to ſuch 
_. Uſes as the Survivor of the Huſband or Wife ſhall appoint ; altho” 
the Huſband deviſes the Land, and dies firſt without Iſſue, yet the 
Wife has a good Power of diſpoſing of the Eſtate by her Appoint- 
_—_ ; ment. Trin.1700. Biſhop of Oxon and Leighton & al, 2 Vern. 376. 
LS te eee c 2. , gere 8. A. by a Marriage Settlement is Tenant for Life, Remainder 
Ga, erte eee to Truſtees to raiſe 4000 J. for younger Childrens Portions, as A. 


EB Bride 5 Ae. ſhould appoint, Remainder to his firſt, Cc. Sons in Tail. A. having 
D ſeveral Children, appoints the 4000 /. amongſt his younger Children, 
2 = ap” i 45 and particularly 2600 J. thereof on B. his ſecond Son, who was then 
. under a Treaty of Marriage; the eldeſt Son died fix Years after- 


. gene, ee wards, whereby B. became eldeſt Son, and intitled to the whole 
ee, 2 . ., . Eſtate after his Father's Death; and thereupon A. made a new Ap- 
R . pointment of the 2600 l. amongſt his other younger Children; and it 
Vas held, that tho B. was a Perſon at the Time capable of taking 
8 ic e, 1144744 4 within the Power of appointing, yet it was upon a tacit or implied 
feet 7 Log} gau 4 44 Condition, that he ſhould not afterwards happen to become. the eld- 
4 1 2 . be, 249. #4:% eſt Son, and that this was a defeazable Appointment, not from any 
. a Power of revoking, or upon the Words of the Appointment, but 
A. Ae. 5 from the Capacity of the Perſon ; and decreed accordingly. Hi. 
3 1 2 1705. Chadwick and Doleman, 2 Vern. 521. ” | 
Or: 947 ee e, 5" q. On a Marriage-Settlement 2500 J. was provided for the Iſſue 
LEE . of the Marriage, in ſuch Proportion as the Huſband ſhould appoint; 
| he died leaving only a Daughter, and made no Appointment, and 
the 2 500 J. was decreed her. Mich. 1710. Davy and Hooper, 
2 Vern. 665. | 

10. If a Man gives Legacies to his Children to be paid at Twen- 
ty-one or Marriage, and if any of them dies before Twenty-one or 
Marriage, the Legacy of ſuch Child to be diſpoſed to one or more 
of the Children then living, in ſuch Manner as his Wife, whom be 
made Executrix, ſhould think fit; and one of the Children dies 
under Age and unmarried; the Mother may appoint ſuch Legacy to 
any one of the other Children, and it will be good. Mich. 1705. 

Thomas and Thomas, 2 Vern. 513. a 


4 . 3 11. But if an Executor has a general Power to diſtribute a Sum 
/ ___ 1 of Money amongſt Children at Diſcretion, and he makes an unrea- 
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ſonable or indiſcreet Diſpoſition, it will be controlled in a Court of 
Equity. 2 Fern. 513. per Curiam. p 
12. So where a Man having two Daughters, one by a for — 9 „ 1 
Wife, and another by a econd Wife deviſed his Eſtate 4 his Wife. 75 1 1 5 Hure 
to be diſtributed between his Daughters, as his Wife thould think OG. aber IF. 
fit; and the having given 1000 /. to her own Daughter, and but - eee, 1 6 ww 
100 J. to the other, the Court decreed an equal Diſtribution. CG a. 3. E 
grave and Perroſt, 1 Vern. 355. 
13. A. deviſed his perſonal Eſtate, and 400 J. to be raiſed out of 
a Truſt Eſtate, to be diſtributed by two of his Daughters, his Exe- 
cutrixes, amongſt themſelves and their Brothers and Siſters, accord- 
ing to their Need and Neceflity, as they in their Diſcretion ſhould 
think fit; and my Lord Keeper decreed the Heir at Law a double 
Share thereof, as looking upon him as ſtanding moſt in Need 
thereof; which Decree was affirmed in the Houſe of Lords. Paſch. 
1701. Warburton and Warburton, 1 Vern. 421. 
14. If a Man makes a Settlement of his Eſtate on his eldeſt Son 25, Temp 
in Tail, with a Power by Deed or Will, under Seal, to charge the Finch 273. 
Lands with any Sum not exceeding 500 J. and he prepares a Deed, - hg 
and gets it ingroſſed, by which he appoints the 500 /. to his younger — 3 
Children, and dies before it is ſigned or ſealed; yet this ſhall amount in Wricing, 
to a good Execution of his Power in Equity, the Subſtance bcing —_—_ * 


performed. Mich. 27 Car, 2. Smith and Aſhton, 1 Chan, Ca. 204. be the Effect 

of his laſt 
Will, and which were (as he called them) Inſtructions for Counſel to draw up his laſt Will in Form. Upon 
a Trial directed out of Chancery, a Verdict was found for the Will; and Lord Chan. declared there was a 
good Execution of the Power, and that the Notes were a clear Demonſtration of his Intention. 1 Frcem:. 308. 
S. C. ſtates it, that 4. made a voluntary Conveyance to the Uſe of himſelf for Life, reſerving a Power to 
make a Diſpoſal of any Part of it by Writing under his Hand and Seal, and then makes a Diſpoſal by Will 
without putting to his Seal; and Finch Lord Keep. gave his Opinion ſolemnly, that this was a good Execution 
of his Power.—3 Kb. 551. S. C.—3 Sah. 277. 8. C. pl. 6, and mentioned as a Will. 


15. A. by Settlement intailed his Eſtate, with Power of Revo— 
cation by any Writing publiſhed under his Hand and Seal, in the 
Preſence of three Witneſſes; the Land deſcended to his Son, who 
mortgaged it to J. S. who brought his Bill to forecloſe; and it ap- 
pearing that A. had by his Will, wherein he recited his Power, de- 
clared that he revoked the Settlement, tho' but two Witneſſes who 
ſigned, but another preſent; yet Lord Chancellor decreed, that the 
Mortgage-money ſhould be paid, and ſaid, that in Strictneſs here 
was a good Execution of the Power, a third Witnels being preſent, 
tho' he did not ſign his Name; and if there had not, yet it was } 
proper that ſuch a little Circumſtance thould be helped in Equity. | 
Hil. 32 Car. 2. Sayle and Freeland, 2 Vern. 3 50. 0 , 5. i 

16. Tenant in Tail with Power to make a Jointure of Lands in 
the Counties of A. B. and C. Remainder in Tail to F. S. marries 
and receives 3000 J. Portion with his Wife, and by Articles before 
his Marriage covenants to ſettle a Jointure, but dies before any Set- 
tlement was made; the Wife dies, and her Executrix brings a Bill 
to have an Account of the Profits of the Lands, which by the Arti- 
cles were covenanted to be ſettled in Jointure againſt the Remainder- 
man, who had upon his Marriage ſettled thoſe Lands upon his Wite 
and her Iſſue, but with Notice of the Power in the firſt Tenant in 
Tail to make a Jointure ; and my Lord Chancellor diſmiſſed the 
Bill, there being no Equity for the Executrix of the fiſt Jointreſs 
againſt the ſecond and her Iſſuc, who was equally a Purchater with 
the firſt, Mich. 1686. Elliot and Hele, 1 Fern. 406. 2 Chan. Ca. 
29, 30, 87. S. C. but no Reſolution. | 

17. But where A. Tenant for Life, with Power to make a Join- 


ture of 1000 J. per Ann, upon his Marriage covenanted to make 4 
"iii Jointure 
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Power. | 
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Jointure on his Wife of 1000 J. per Ann. and purſuant thereunto a 
Settlement was made, and a Particular of Lands, which were men- 
tioned to be worth 1000 J. per Ann. was ſet out for the Jointure, 
but in Truth fell ſhort, and were not above 600 J. per Ann. and on 
the Jointreſs's Bill, the Court decreed the Jointure to be made up 
10001. againſt the Iſſue in Tail, though it was urged, that he was 
not privy to the Marriage-Treaty, nor guilty of any Fraud. Trin, 
1700. the Lady Clifford and Lord Clifford, 2 Vern. 379. 

* 18, Sir Edward Gold, the Plaintiff, and his Lady, intermarried 
in 1683. and ſome Years after the Marriage an Eſtate of Inheritance 
of about 100 J. per Ann. deſcended to the Lady; whereupon ſhe 
and her Huſband, by Indenture, aſſigned and conveyed this Eſtate to 
Truſtees and their Heirs, in Truſt to permit the Lady from Time 
to Time, notwithſtanding her Coverture, without her Huſband, and 
not to be ſubject to his Power or Controul, to apply and diſpoſe of 
the Rents, Iſſues and Profits thereof, as ſhe ſhould by any Writing 
under her Hand and Seal, in the Preſence of two or more Witneſſes, 
direct and appoint, with a Power likewiſe for the Truſtees to make 
ſuch Sales, Mortgages, or other Conveyances of the Lands them- 
ſelves, as the Lady ſhould in like Manner direct and appoint : The 
Lady, by Parcimony and Frugality had, in about twenty-two Years 
Time, ſaved about 1400 J. out of this her ſeparate Eſtate, 790 J. 
whereof ſhe had inveſted in Eaft-India Bonds, 200 J. in twenty 
Lottery-Tickets, and had the Reſidue in Ready Money and Broad 
Pieces; the Defendants were her Nieces, for whom (having no 
Children) ſhe had a very great Regard and Love; and having given 
them, with her Huſband's Privity, four of the Bonds, ſhe lodges 
the other Three in the Truſtees Hands, taking their Note for the 
Delivery of them, and afterwards directs the Truſtees to deliver the 
other Three to whomſoever ſhould bring their Note, and then gives 
the Note to one of the Defendants, who thereupon, by her Orders, 
goes to the Truſtees, and gets up the three Bonds from. them ; and 
thoſe Bonds the Lady told her Nieces, ſhe intended ſhould be theirs 
after her Death, but that ſhe expected to have the Intereſt ariſing 
thereby during her Life; ſhe afterwards, ſome ſhort Time before 
her Death, delivers likewiſe to one of her Nieces a Caniſter, wherein 
were 400 Guineas, and ſeveral Broad Pieces of Gold, telling her, 
ſhe intended that to be divided between her and her Siſter, after her 
Death; and likewiſe directed the Truſtees to divide the twenty 


'Lottery-Tickets between her Nieces, after her Death. All this 


Tranſaction was only by Word of Mouth, without any Writing 
whatſoever, but was fully proved in the Cauſe, In 1712. the Lady 
Gold died, and Sir Edward, her Huſband, having taken out Admi- 
niſtration to his Lady, brought his Bill againſt the Defendants, to 
have an Account and Delivery up of the Eaſt-India Bonds, and of 
the Money ſo delivered to them, and likewiſe againſt the Truſtees 
for the twenty Lottery-Tickets ; and the Nieces brought a Croſs- 
Bill to eſtabliſh their Title to the Money and Bonds, and to have 
the twenty Lottery-Tickets delivered to them, according to the 
Direction of my Lady Gold, It was urged for Sir Edward, that 
this Power to his Lady to diſpoſe of the Profits of her Eſtate, was 
not before Marriage ; that ſhe was not a Purchaſer of it, but that 
being after Marriage, and voluntary, it ought to be conſtrued ſtrict— 
ly; that theſe Powers being in Derogation of the Rights of Huſ- 
bands, were not allowed at Law; and tho' Courts of Equity had 


I ſupported 
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Power. 


fupported them, yet that was only where the Power was ſtrictly and 
literally purſued; that the Defendants were neither Children nor 
Grandchildren, and but remotely allied to the Lady; that though 
defective Executions of Powers had been ſometimes ſupplied in this 
Court, for the Sake of a Wife or Children, or for the Sake of Cre- 
ditors, yet it was never yet carried ſo far as to affiſt Strangers ; and 
that it was to be reſembled to the Cafes of Copyhold Lands, where 
the Want of a Surrender had never yet been ſupplied, but in the 
three Inſtances before-mentioned, or for Charitable Uſes; that Cir- 
cumſtances were frequently impoſed on the Parties themſelves to 
prevent Surprize ; and that if theſe Circumſtances were not purſued, 
a Court of Equity would not aſſiſt, eſpecially any Perſon who claims 
by a voluntary Diſpoſition ; and ſo was the Duke of Albemarle's Caſe, 
where the Revocation was to be in the Preſence of fix Witneſſes, 
where three were to be Peers; yet that Circumſtance could not be 
aided ; that for ſmall trifling Sums they agreed it was not neceſſary 
the Lady ſhould make a Writing under her Hand and Seal atteſted 
according to her Power, but for ſuch confiderable Sums as theſe were 
the Power muſt be purſued, or elſe the Diſpoſition would be void; 
that in this Cafe, if the Lady had made a Will in Writing, unleſs at- 
teſted by two Witneſſes, it would not have been good, much leſs this 
Parol Diſpoſition, and conſequently the Huſband intitled to them as 
Adminiſtrator to his Wife. On the other Side it was inſiſted, that it 
was a ſtrange Doctrine to advance, that the Wife in this Caſe muſt 
be bound ſtrictly to purſue the Power, when ſhe had the Money in 
her own Hands ; that the Intent of that Power was only in Caſe ſhe 
had diſpoſed of it to any other Perſon, whilſt it remained in the 
Truſtees Hands, before ever ſhe had received it; that it could not 
be pretended but that the Truſtees might pay it to herſelf, without 
any ſuch. Writing; that they had ſo done in this Caſe, and that ſhe 
was then at Liberty to have ſpent it, or to give it away, as ſhe 
thought fit; that it was hard to ſay, ſhe had a Power over it whilſt 
in the Truſtees Hands, and yet that, as ſoon as ſhe received it her- 
ſelf, and conſequently as ſoon as it became uſeful to her, that then 
it ſhould be the Huſband's, unleſs ſhe purſued her Power ; that if ſhe 
had taken up Clothes or Goods of any Tradeſman, ſurely it would 
not be pretended, but that ſhe having the Money in her own Pocket, 
might pay them without any ſuch Writing under her Hand and Seal ; 
that therefore the Caſes cited were not to the Purpoſe; for here the 
Money being in her own Hands, ſhe was at Liberty to give or diſ- 

oſe of it as ſhe thought fit; that the Direction to the Truſtees to 
deliver theſe Tickets to her Nieces, after her Death, was a Kind of 
Donatio cauſa Mortis; and that as ſhe, being in Poſſeſſion of them 
herſelf, might have given them to her Nieces ; fo ſhe might direct 
her Truſtees afterwards, when they had them by her Delivery, 
Lord Chancellor ſaid, there was no Difference in theſe Caſes, whe- 
ther the Power were given before Marriage, or after; for if the 
Diſpoſition is to take Place in Virtue of this Power, it muſt be 
ſtrictly purſued in either Caſe ; that he thought it ſhould rather be 
taken more liberally, when given after, than when before Marriage ; 
for then the Huſband could be ſuppoſed to be under no Temptation 
of giving it, as he might before Marriage, in Hopes of prevailing on 
his Wife after, to give it up, or relinquiſh it ; that therefore it muſt 
be intended he fully deſigned ſhe ſhould have the Benefit of my 
that 
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that the Reaſon why the Will of a Feme Covert was not good, was 
not for want of Power in the Wife; for if the Huſband conſented, 
the ſame Inſtrument which ſhe executed as her Will would be ſuffi- 
cient to paſs it, and it would go out of her Property; that ſhe 
having in this Caſe received the Money, had abſolute Power to dib- 
poſe of it as ſhe thought fit ; that ſhe-might have given it away ab- 
ſolutely, or upon Terms; that if, as it was agreed, ſhe might diſ- 
poſe of little Sums, why not of great ones? where was the Dif- 
ference, where muſt the Bounds be ſet ? that by this Power ſhe was 
made in the Nature of a Feme Sole; and as ſuch a Diſpoſition in 
that Caſe would have been good, why not in this? her Adminiſtrator 
in that Caſe could not have impeached ſuch a Diſpoſition ; no more 
can her Huſband in this, who has no other Right but as Admini- 
ſtrator ; that the Diſpoſition by her was perfe& and compleat ; that 
the Reſerving the Intereſt to herſelf during Life, bound indeed the 
Party, but did not defeat the Gift; that it was in her Power to 
give it on what Terms ſhe pleaſed, and either preſently, or at a 
future Time, and that her Death made no Difference in the Caſe ; 
and as ſhe might have paid any Tradeſman's Bill without ſuch 
Writing, ſo ſhe might diſpoſe of the Whole, or of Part, in the 
ſame Manner; and ſo decreed the Whole 1400/7. to be well diſpoſed 
of to the Nieces, in Regard the Money being paid to her, was abſo- 
lutely in her own Diſpoſal. Peaſe. 1719. Gold and Rutland. 

19. A. deviſed his Lands to B. his eldeſt Son for Life, Remainder 
to his firſt and other Sons in Tail Male, Remainder to his ſecond 
and third Sons in like Manner, with Power to every Perſon who 
ſhould, by Virtue of the Will, be ſeiſed of the Lands by any Wri- 
ting indented under his Hand and Seal, to ſettle a Jointure on his 
Wife of 500 J. per Ann. provided ſuch Wife ſhall have a Fortune 
equivalent to ſuch Jointure, and died; B, entred, and on Treaty of 
Marriage with the Plaintiff, covenanted in Conſideration of 10000 /. 
Marriage-Portion, that he or his Heirs would, after the Marriage, 
at his own Coſts and Charges, according to the Power given him by 
his Father's Will, or otherwiſe, by good Conveyances, ſettle Lands 
of 5001. per Ann. upon the Plaintiff, for her Jointure, to com- 
mence in Poſſeſſion immediately after his Death, if ſhe ſurvived 
him; the Marriage took Effect ; afterwards B. got a Settlement 
made and ingroſſed purſuant to his Power and the Marriage Cove- 
nant, but by various Accidents was prevented from Signing the 
Deed ; and being taken ill died ſuddenly, not having the Deed by 
him, and having expreſſed (as was fully proved) great Uneaſineſs 
at its not being perfected, and left the Plaintiff by his Will (which 
he had made ſome Time before) a Legacy of 300 J. beſides what 7s 
ettled on her by the Marriage- Articles ; and it was decreed by my 
Lord Chancellor, aſſiſted with the Maſter of the Rolls, and Mr. 
Baron Price and Mr. Baron Gilbert, that this defective Execution 
ſhould be ſupplied in Equity, ſo as to bind the Eſtate in the Hands 
of the Remainder-man ; although it was objected, that ſhe had a 
Remedy by the Covenant againſt the Heir and Executor of the 
Huſband ; and that, by the Words in the Covenant, he was at Li- 
berty to make a different Proviſion for her. Paſch, 1724. the Earl 


of Coventry's Cale. 
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Pazwvilege. 


(A) What Perſons are intitled to Pyivilege. 
(B) Df Pꝛoceedings by, oꝛ againſt a pꝛivileged Perſon. 


(A) What Perſons are intitled to P2ivilege. 


Member of the Convocation is to be allowed the ſame 


(a) Privilege with a Member of Parliament. 3 Chan. (a] This is 
Rep. 3 8. =, 4 
2. The Widows of Peers ought to have no Privilege, becauſe Star. 1 H. 6. 


they are not to be called to Counſel; but they are to have Privi- V. 1. 
lege of Peers, not to be arreſted; declared by my Lord Chancellor 
Finch to have been ſo reſolved in Parliament, 19 Dec. 1676. 

2 Chan. Ca. 224. 

3. Two of the Defendants, being the Officers of the Excheguer, 
plead the Privilege of the Exchequer ; but the Plea was over-ruled ; 
becauſe there was a third Defendant, who had no Right of Privi- 
lege. 1 Vern. 246. 


1. 


(B) Of Pꝛoceedings by, oꝛ againſt a pꝛivi⸗ 
leged Perſon. 


1. T F a Member of Parliament ſues at Law, and a Bill is exhibited 

in Chancery to be relieved againſt that Action, the Court will 
make an Order to ſtay Proceedings at Law till Anſwer, or further 
Order, although the Court will not proceed againſt a Member who 
has Privilege of Parliament. 1 Vern. 322. 

2. The Court granted an Injunction againſt a Member of Parlia- 
ment, but at the ſame Time ordered that no Attachment ſhould be 
taken out. 3 Chan. Rep. 21. | 

3. The Plaintiff having brought a Bill to redeem an old Mortgage 
againſt the Defendant, who was then an Ambaſſador at the Court of 
Spain ; the Defendant obtained an Order, that all Proceedings ſhould 
- ceaſe until his Return from his Embaſſy ; the Plaintiff moved to diſ- 
charge the Order; and upon Debate it was agreed a Protection lies 


for an Ambaſſador, quia ProfeFurus, or quia Moraturus, and may 
4 U at 
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at Law caſt an Eſſoign for a Year and a Day, and may afterwards 

renew it; if the Occaſion continues; and in this Caſe the Court 

ordered a Stay of Proceedings for a Year and a Day from this 

Time, unleſs the Defendant ſhould ſooner return into England. 

2 e | 

2 Will. Rep. 4. The Print being protected by the Genoe/ſe Ambaſſador, was 

452. 8. C. ordered, though after an Anſwer put in, to give Security to anſwer 

- lr nu * the Coſts in the ſame Manner as if he were a Foreigner; becauſe by 
were to ſlay the 7th of Ann. all Proceſs againſt Ambaſſadors, and their Servants, 

_ he with are made void; ſo that if the Bill ſhould be diſmiſſed, no Proceſs 

r & could iſſue againſt him; and a Precedent was produced the 2 5th of 

Penalty for July 1709. Barret and Buck, where the like Order was made by 

antwerins my Lord Couper; and that Caſe was likewiſe after Anſwer was put 


—_ in, Paſcb. 1729. Goodwin and Archer. 
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(A) Ok iſſuing, ſerving and returning a Pzoceſs, by, and 


againſt whom, at what Time; and here of Contempts, 
(B) Of Sequeſtrations. 


Of Injunctions, vide Title Injunction. 


(A) Of iſluing, ſerving and returning a pꝛo⸗ 
ceſs, by, and againſt whom, at what 
Lime ; and here of Contempts. 


no Proceedings had upon it, without firſt ſerving a Subpæna 

ad faciendum Attornat', 1 Vern. 172. A 
2. If a Man is arreſted upon an Attachment, the Contempt ſhall 
hold good, tho' no Affidavit be filed at the Time of taking forth 
the Attachment, if it be filed before the Return of it. 1 Fern. 172. 


L 13 


I. 1 a Cauſe has ſlept twelve Months in Court, there ſhall be 


| Proceſs. | 351 | 
3- If one be taken up on an Attachment, either in Proceſs or in Prec. in Chas. 

Execution after a Decree, yet in both Caſes, on his a pearing before 110. S. C. 

the Regiſter, he is ger diſcharged, and to anſwer the Interrogato- 

ries at large, not in Cuſtody ; and if he be continued in Cuſtody 

the Court on Motion, and appearing before the Regiſter, will dis 

charge him. Hz. 1700. Danby and Lawſon, ore nd 

4+ So if, the Sheriff take one up on Attachment in Proceſs, he is to 14. 8. 

give a Bond of 40 J. Penalty to the Sheriff, to appear and anſwer ; and P. © 
but for one taken up in Execution after a Decree, the Sheriff may 

inſiſt on Security proportionable to his Duty; but in both Caſes, on 

the Regiſter's Certificate that the Party has appeared, the Sheriff is 

to deliver up the Bond; agreed to by the Regiſters, and ruled by 

the Maſter of the Rolls. Hil. 1700. Danby and Lawſon. 

5. The Plaintiff obtained an Order, that Service of Proceſs to ap- 
pear at the Defendant's laſt Place of Abode, ſhould be deemed good 
Service, and left the ſame at the Houſe where he lodged, and car- 
ried on the Proceſs to a Sequeſtration, and then brought on the Cauſe 
againſt the other Defendant ; who inſiſted that if the Plaintiff ought 
to be relieved aginſt him, he opght to have a Decree over, againſt 
the other Defendant ; and therefore he was concerned to ſee that the 
Proceeding was regular, and infiſted, that it being above twelye 
Months ſince the other Defendant had left that Lodging, the Service 
was not good; and of that Opinion was the Court, 2 Fern. 369. 

6. If after Proceſs of Contempt, the Defendant put in an inſuffi- 
cient Anſwer, and ſo reported, the Plaintiff ſhall not, as formerly, 
begin the Proceſs at the Subpæna, but ſhall go on to the Attachment 
with Proclamation, and other Proceſs, as if the Anſwer had not 
been put in. 1 Chan. Ca. 238. | e. 

* 7. A Diſtinction was taken by the Solicitor General, and agreed 2. . e 2) ON. eee 
to by the Court as reaſonable and agreeable to the Meaning of the Le „ tame taxes 
printed Orders of the Court, that if Proceſs to a. Mefſenger, or any 
other Proceſs of Contempt, has gone out agaiaſt a Nefendant for 
Want of his Anſwer, that on Tender of the Coſts of thoſe Contempts, 
if the Plaintiff accepts them, and the Anſwer, on looking into it, 
appears to be inſufficient, ſo that the Plaintiff takes Exceptions, and 
the Defendant is obliged to put in a further Anſwer; that in order 
to compel the Defendant to put in ſuch further Anſwer, if not put 
in in Time, the Plaintiff muſt begin all Proceſs de yovo, and go on 
with it regularly, becauſe his Acceptance of the Coſts was a Re- 
miſſion of all former Contempts, and purged them; but as an in- 
ſufficient Anſwer is really no Anſwer at all in the Judgment of the 
Court, if he refuſes to accept the Coſts, and the Anſwer being put 
in on Exceptions taken to it, it is reported inſufficient, he may go 
on with the Proceſs where he left off, to compel putting in a fur- 
ther Anſwer, without beginning de novo, as in the other Caſe. 

Trin. 1728. Haiſtwell and Grainger. 

8. Proceſs iſſued againſt the Defendant till Proclamation returned, 
then came a general Pardon; and the Defendant appeared and de- 
murred to the Bill, which the Plaintiff moved to ſet aſide, becauſe 
though the Contempt was pardoned, yet the Delay was a Loſs to 
him ; but the Court ordered them to proceed on the Demurrer ; for 
by the Pardon the Defendant ſtands rectus in Curia. Anon. Mich. 

28 Car. 2. 1 Chan, Ca. 238. 

9. Upon a Motion for a Serjeant at Arms, on a Commiſſion of 

Rebellion returned, it was held that by the King's * _ 
roceſs 
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—_— ok Sequeſtrations. 
, eee Hee 90 Ser er, cap | a Defendant is in Contempt, and in Priſon for not Perſorm- 
Wee COTT PD He te, | ing a Decree, the Court will order a Sequeſtration againſt 
a bee oy eue eve , , his Real and Perſonal Eſtate; ' 2 Chan. Rep. 151. Of BY Antiquity 
* ; of Sequeſtmtions, and that they are proper and neceſſary Proceſſes, 
r 
| f 1 . Ca. 92. 1 Fern, 421. 
7 FA 019857 - XL LA 874. 2. Upon an Affidavit that the Defendant was gone into Holland 
He 23 yen SHe FAS = to avoid the Plaintiff's Demand againſt him; and he having been ar- 


2b Ge er. reſted on an Attachment, and a Cepi Corpus returned by the Sheriff, 
the Court, upon Motion, granted a Serjeant at Arms againſt him; 


and upon the Return thereof granted a Sequeſtration. 1 Vern. 344. 
3. A Sequeſtration, that iſſues as a meſne Proceſs of the Court, 

will be diſcontinued and determined by the Death of the Party; 

but where a Sequeſtration iflues in Purſuance of a Decree, and to 
compel the Execution of it, there, tho' the ſame be for a perſonal 

Duty, it ſhall not be determined by the Death of the Party. 1 Vern. 

| 4 58. Q. 1 Vern. 118, 166. 

Ae 002997 0 ee eee , 4. A Sequeſtration binds from the very Time of Awarding the 
Ache, ef, He Conn. *;> 7677 Coramillion, and not only from the Time of Executing it, and 
Aol e, FS FO aun, its being laid on by the Commiſſioners ; for if that ſhould be ad- 
„ P ä mitted, then the inferior Officer would have Ligandi & non Ligandi 

a poteſtatem. 1 Vern. 58. 
And ol Se be, 2:57 5. The Party who takes out a Sequeſtration, ſhall not be an- 
me, eee, 10 Fare //4werable for the Acts of the Sequeſtrators, for they are the Officers 
. of the Court; as if they have Power to fell Timber, and they 
ZV fell to the Value of 7000 /. and bring only 2000 J. into the Ac- 
1 3 4 /+14c40019) count. 1 Vern. 160, 161. | 
nutH VO gun ner, £32 [4c G6, Sequeſtrators on a meſne Proceſs are accountable for all the 


ee, cn prornfeced. - Hhlora rn Profits, and can retain only fo far as to ſatisfy for the Contempts. 
"i : _— / 2 ; 

22 r 3 e,. Flop k 1 1 Vern. 248. 
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C A XIV II. 
Burthale and Purchaſer. 


(A) Who is deemed a Purchaſer in Equity. Go. 
(B) Purchaſers, in what Caſes favoured in Equity. #5 2. * 2 . 3 


(C) Where a Purchaſer, who purchaſes from one who has gas ont FP 7 
only a Power to ſell, muſt ſee that the urchaſe Monen ee 
is rightly applied. f * bs 25 4 Os 6k 2249 4 7 eee. E 


A; 2 eee. 


Of Purchaſers without Notice, and of BP ORE, Notice, vide 
Title Notice. 


(4) Who is deemed a Purchaſer in Equity. 


ESSEE at a Rack Rent, though he paid no Fine, is a 


(a) Purchaſer, and ſhall avoid a voluntary Conveyance. (a) Though 


2 Vern. 327. the Word 
1 Purchaſe, in 

Law, is of a very extenſive Signification, and comprehends every 8 of Acquiſition i in Contradiction to 
hereditary Deſcent and Eſcheat. Lit. Jett. 12. Vet in Equity a Purchaſer is conſidered as a Perſon, who 

innocently, without Fraud or Surprize, for valuable Conſideration, acquires a Right or Intereſt, and is there- 
fore ſo far favoured and protected, that his Title ſhall not be impeached in Equity; no Planks that he can lay 
Hold on, and by which he can ſecure himſelf at Law, ſhall be taken from him, neither ſhall he be compelled 
to diſcover any Thing that will weaken his Title, &c. Yide Title Notice and Bills of Diſcovery, Title Bill, 
and 1 Chan. Ca. 36. 2 Chan. Ca. 48, 161, 252. 1 Vern. 27. 2 Vent. 339. 2 Vern. 158, 159. 


2. A. entred into Partnerſhip in Fifths, and three others, for 
twenty-one Years, in digging for Mines in A.s Lands, A. to have 
two Fifths, and in Conſideration of his Ownerſhip of the Land, to 
have a Tenth out of the Share of the other Partners, and they co- 
venanted to bear Profits and Loſs in Proportion; provided, if any 
one of the Partners ſhould be minded to deſiſt, and ſignify ſuch his 
Intention, and pay his Share of the Charges and Expences to that 
Time, the Agreement as to him, on his Releaſing his Intereſt to the 
Reſt, to be void ; purſuant to the Articles they ſearched for Mines, 
and after two Years Time, and the Expence of about 120/7. they diſ- 
covered a valuable Mine, and worked for about the Space of three 
Months, and then A, died, and his Widow ſet up a voluntary Settle- 
7 4 X ment 
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ment made after Marriage; and the Court inclined, that the Part- 
ners were as Purchaſers, and that the voluntary Settlement ſhould 
not ſtand againſt them. Mich. 1695. Shaw and Lady Standiſh, 
2 Vern. 326. 

23. If a Man, in Conſideration of a Marriage-Portion, ſettles a Join- 
ture on his Wife and makes a Provifion for the Iſſue of that Mar- 
riage, the Wife and Children are to be conſidered as Purchaſers for 
valuable Conſideration; and though the Settlement was made after 
Marria et if it was made purſuant to Articles entred inte. for 
that Po Ges rcpidus to the Mitringe, it is the ſame Thing; and 
the Jöintreſs, in ſuch Caſe, ſhalf àvoid a prior voluntary Convey- 

| | ance, and hall not be obliged to diſcover Writings, nor any Thing 
ö elſe that may Prejudice her, unleſs ſhe has her Jointure confirmed 
| to her. 1 Chan. Ca. 99. 1 Vern. 440, 479. 2 Kern. 701, 
4. But if the Settlement was made after Marriage, and not pur- 
ſuant to Marriage-Articles, it will be fraudulent againſt Creditors, 
: but. it will be good againft a ſubſequent Purchaſer with Notice, tho' 
not againſt one ithGus; for the Wife and Children are to be con- 
ſidered more than mere Volantiess ; ; but if the Matter reſts barely 
in Covenant or Agreement, it will never be carried into Execution 
againſt a ſubſequent Purchaſer without Notice, who has got' a legal 
Title, nor againſt a ſecond Jointreſs without Notice, who brought 
in a Marriage-Portion. Vide Title Dower and Fointure, Letter (C). 
1 Vern. 17, 217, 286. 
Prec. in Chan, F. If a Wife joins with her Huſband in letting in an Incumbrance 
113. 8. C. on her Jointure, and barring an Eſtate in Tail Male, and they limit 
and Decree. the Uſes to the Huſband for Life, Remainder to the Wife for Life, 
Remainder to their two Daughters; this does not make the Daugh- 
| ters Purchaſers, ſo as to ſhut out a Judgment-Creditor of the Huſ- 
| band's antecedent to the Barring; the Eſtate-tail; for it is a yolyntary 
Gift from the Wife to the Huſband, %7in. 1700. 2. I. wy 
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47> 1 if Equiry. 
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rchaſer came — 1 a Man's Study, and there laid Hands 
on a Statute that would have fallen on his Eſtate, and put 60 
it A in his Pocket, and he having thereby obtained an Advantage 
in "org tho ſo unfairly, and by ſo ill a Practice, yet the Court 


would not take that Advantage from him. Sir John Fagg's Caſe, 
Yee. e une. Laa eee e 


cited 1 
dz A es- et rom a E of a Rent-Charge, 


without any Conſideration, and by Fraud, yet a Purchaſer will be 
admitted to take Advantage of it. Harcourt and Knowel, 2 Vern. 
I 59. en be IEEE, Newnan Lord Commiſſioner, 

3. The Plaintiff and De endant had each of them purchaſed a Re- 
verſion expectant on the Death of Tenant for Life; the Plaintiff 
brought his Bill, that he might preſerve their Teſtimony, and be ad- 
mitted to try his Title in the Life-time of Tenant for Life ; but for 
as much as the Purchaſer was a Defendant, the Court would do no- 


thing in it, and he loſt the Land for want-of examining his Witneſſes. 
5 Seybourne 


2 Vern. 1 59, 
S. C. cited. 


AM 
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eybourne and Clifton, 2 Vern, 1 50. cited by Lord 7 

Rawlinſon. Vide © Lern 354. 1 e e 

4. If a Purchaſer buys in an old Statute or Mortgage, tho' nothing 
be due upon it, yet he ſhall be admitted to defend himſelf by it at 
Law ; but for this vide how far a ſubſequent Mortgagee ſhall defend 
himſelf by buying in a precedent Incumbrance, Title Mortgage, and 
1 Vern. 50, 187. 2 Fern, 29, 30, 81, 271. K 1 

5. A. purchaſed the Manor of D.'in which were certain Lands 
called B. and P. the Manor, at the Time of the Purchaſe, was in 
Mortgage for a Term of Years, and the Mortgage was paid off, and 
the Term, aſſigned in Truſt to attend the Inheritance; afterwards A. 
upon the Marriage of his Son, ſettles Part of theſe Lands, and 
amongſt them the Lands called B. and P. but no Care was taken 
of the Mortgage-Term, that ſtood out; afterwards A. being in 
Poſſeſſion contracts with the Defendant to ſell him all the ſaid 
Manor, except the Lands called B. and P. but ſhews Part of the 
Lands of B. and P. as Part that he would ſell, but the Defendant 
did not know that any Part of the Lands were called by that Name; 
and in the Conveyance to the Defendant there is an Exception of 
Lands called B. and P. After the Purchaſe-Money paid, the De- 
fendant was evicted of Part of the Lands called B. and P. (which 
he did not know by that Name, for they had been ſhewn to him 
as Part of his Purchaſe, and he had paid for them) by the Plaintiff, 
who claimed under A.'s Son; upon which the Defendant having 
found the old Term that was on Foot at the Time of 4.'s Purchaſe; 
and got an Aſſignment of it, upon which the Plaintiff brought his 
Bill to be relieved, and to have an Aſſignment of the Term; and 
that as to the Lands called B. and P. he was no Purchaſer of them, 
for they were expreſly excepted in his Conyeyance, But my Lord 
Chancellor was of Opinion, that theſe Lands being ſhewn to the 
Defendant as Part of his Purchaſe, and he not knowing them to be 
excepted by the Name of B. and P. was in Equity a Purchaſer of 
them; and the Court ought not to aſſiſt in defeating of them, and 
therefore diſmiſſed the Bill as to all the Lands purchaſed by him. 
Mich. 1698. Oxwick and Brockett. I, 

6. A. on his Marriage ſettled Lands, which were intailed on his 


Wife for a Jointure ; his Brother was. privy to the Marriage, and in- 7 <<, . 


groſſed the Jointure-Deed, and concealed the Intail; A. died without 
Iſſue, having deviſed the Lands to F. S. the Brother recovered in 
Ejectment; on a Bill brought by the Jointreſs and F. S. for Relief, 
the Brother confeſſed that he was privy to the Marriage-Treaty, and 
ingroſſed the Jointure-Deed, and that he had then the Deed of In- 
tail in his Hands, but did not mention his Title, nor diſcover the an- 
tient Deed of Intail, becauſe he apprehended his Brother would dock 
the Intail; and the Court decreed the Jointreſs to hold and enjoy 
her Jointure againſt the Brother and all claiming under him, and a 
perpetual Injunction againſt the Judgment in Ejectment; but as to 
. $. who claimed the Reverſion and Inheritance by a voluntary 
Deviſe, the Bill was diſmifſed ; and this Decree was affirmed n the 
Houſe of Lords. Mich. 1691. Raw and Pole, 2 Vern. 239. 
So where a Mother, who was abſolute Owner of a Term, 
was preſent at a Treaty for her Son's Marriage, and heard her Son 
declare, that the Term was to come to him at his Mother's Death, 


and was a Witneſs to the Deed, by which the Reverſion of the Teim 
| was 
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was ſettled on the Iſſue of that Marriage; and on a Bill brought by 
the Iſſue of that Marriage, ſhe, was compelled to make good the 
Settlement, and to ſettle the Reverſion of the Term accordingly, 
Jin. 1690. Hunſden and Cheyney, 2 Vern; 150 
* 8, So where a younger Brother, having ap Annuity of 100 J. 
per Ann. charged on Lands by his Father's ill, contracted with 
A. to ſell him this Annuity ; A. goes to B. the elder Brother, and 
tells him he was about to buy this Annuity of his younger Brother, 
and deſired to know if his younger Brother had a good Title to it, 
and whether his Father was ſeiſed in Fee at the Time of Making 
the Will, and whether the Will was ever revoked ; B. told him he 
believed his Brother had a good Title to it, and that he had paid 
him his Annuity theſe twenty Years; but withal, told him, that he 
heard there was a Settlement made of his Father's Lands before the 
Will, and that the ſaid Settlement was in the Hands of J. S. and 
that he had never ſeen it, and therefore could not tell him what 
the Contents of it were, but incouraged him to proceed in his Pur- 
chaſe, telling him, he had not only paid his Brother his Annuity to 
that Time, but had paid his Siſters 3000 J. under the ſame Will; 
afterwards B. gets a Settlement in his Hands, by which the Land 
out of which the Annuity iſſued was intailed, and would thereby 
avoid this Annuity: But on a Bill by A. to have the Annuity 
paid, or the Purchaſe-Money back again, the Court decreed Pay- 
ment of the Annuity, purely on the Incouragement given by the 
elder Brother. Hi. 1682. Hobbs and Norton. pol 
9. A. poſſeſſed of a Term for 100 Years, in 1638 made his Will, 
and B. who married his Daughter, Executor, and deviſed the Term 
to his own Wife ; the Executor afſented, ſhe entred, and after three 
Years died ; after her Death the Executor entred and enjoyed the 
Term till 1650. and then ſold it to one, who ſurrendred, and then 
took a new Leaſe for 200 Years, and laid out 2 50 J. in Building 
on the Premiſſes; B. died, and his Wife ſurvived him till the Year 
1669. J. S. who married the Daughter of B. being beyond Seas 
twenty Years, and not knowing of his Title, came into England in 
1670, and being informed of this whole Matter, and of his Title in 
Right of his Wife, took Adminiſtration to the Wife of A. and reco- 
vered by Virtue of the Term for 100 Years in an Ejectment; the 
Purchaſer and Builder exhibited a Bill to be relieved againſt this 
dormant Title: And Grimſton, Maſter of the Rolls, the Poſſeſ- 
fion going ſo long, and divers Purchaſers, and the laſt Purchaſer 
under the new Term having no Notice of the old, or of the dor- 
mant Title to the Reſidue of the Term of 100 Years, adjudged the 
Purchaſer ſhould be relieved, and hold the Land till he was repaid 
his Charges in Building, diſcounting the Profits received after the 
Purchaſe, which F. S. perceiving, and that the Value would not 
exceed 22 J. per Ann, and that the Reſidue of the old Term was 
only for thirty-two Vears, he agreed (by Advice of the Maſter of 
the Rolls) to take 80 J. of the Purchaſer, and to releaſe his Title to 
the old Term. Mich. 27 Car. 2. Edlin and Battaly, 2 Lev. 152. 
in Canc'. | 
10. The Plaintiff having a Leaſe of certain Mills for twelve Years, 
which were near expired; the Leſſor, on his Marriage, makes a Set- 
tlement of theſe Mills to the Uſe of himſelf for Life, then to the firſt 
and other Sons of that Marriage in Tail Male, Remainder to his 
own 
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own right Heirs ; afterwards the Plaintiff takes a new Leaſe of theſe 
Mills from the Father for thirty Years, and lays out 28061. in new 
Building and Improving them; the Defendant was the eldeſt Iſſue 
Male of the Leſſor, and during the Time the Plaintiff was making 
theſe Improvements, went to his Father, and told him, he had no 
Power to make any ſuch Leaſe; that after his Death the Eſtate 
would be his, but never acquainted the Plaintiff with this; or of the 
Settlement made on his Father's Marriage; but on the contrary 
writ to the Plaintiff to take Care to keep one of the Mills in parti 
cular in Repair; then the Father dies, and the Son recovers in an 
Ejectment againſt the Leſſee, who thereupon brought his Bill to be 
quieted in the Poſſeſſion of the Mills during the Reſidue of his Leaſe, 
for that the Defendant was fully acquainted with the Circumſtances 
of this Leaſe, knew his Father had no Power to make it, and vet 
never forbid or cautioned the Plaintiff from going on with his Re- 
irs, but on the contrary ſtood by and ſaw them, and encouraged 
im in the Proceeding therein; and therefore the Plaintiff had a De- 
cree to hold during the Refidue of his Term ; for though the Defen- 
dant was not privy to the making of this Leaſe, but that was on! 
the Fraud of the Father; yet he being to have the Eſtate after his 
Father's Death, and taking Notice thereof to his Father, and that 
he had no Power to make any ſuch Leaſe, and yet ſuffering the 
Plaintiff to go on in his Repairs thereof, with a Deſign to reap the 
whole Benefit thereof when his Father was dead, was ſuch a Fraud 


and Practice in him as ought to be diſcountenanced in this Court, 3 
for Qui tacet conſentire videtur ; and Qui poteſt & debet vetare jubet. Sa ee eee 
And it was decreed that the Plaintiff ſhould enjoy for the Reſidue a Fa G. 


of his Leaſe. Paſch. 1712. Hanning and Ferrers, 

* 11, The Plaintiff's Wife, before her Intermarriage with the 
Plaintiff, being poſſeſſed of a Term for Years as Executrix to her 
firſt Huſband, and which was liable as Aſſets to the Payment of his 
Debts, in order thereto, and to raiſe Money for that Purpoſe, the 
Plaintiffs, after their Marriage, entred into an Agreement with the 
Defendant, for Sale of the Houſe in Queſtion for the Reſidue of the 
Term, for 450/. whereof 210 J. was to be applied in Diſcharge of a 
Mortgage thereon, to one F. S. and the remaining 240 J. was to be 
paid to the Plaintiffs ; accordingly the Plaintiffs executed an Aſſign- 
ment of the Houſe to the Defendant, with a Receipt indorſed there- 
on for the whole Purchaſe- Money; but the Defendant did not then 
pay the Purchaſe-Money, but gave a Note for the Payment of 2 10 /. 
Part thereof to J. S. the Mortgagee, and of the remaining 240 J. to 
the Plaintiffs; and for the Non-payment thereof the Plaintiffs brought 
their Bill to have a ſpecifick Performance, and Payment of the Mo- 
ney accordingly. The Defendant, by his Anſwer, admitted the whole 
Caſe to be as above ſet forth, but inſiſted, that he ought not to be 
bound thereby, for that the Plaintiffs could not make him a good 
Title, they having, by Articles before Marriage, agreed to ſettle this 
Houſe for the Benefit of themſelves and their Iſſue, of which he had 
no Notice at the Time of his Purchaſe ; and for Diſcovery of theſe 
Articles, and to have up his Note on a Re-afſignment of the Houte, 
the Defendant brought his Croſs Bill; the Plaintiffs, by their An- 
ſwer, admitted there were ſuch Articles, but infiſted, that the Houſe 
lying in Middleſex, thoſe Articles were never regiſtered in the Middle- 
ex Office, and therefore void, as againſt the Plaintiff; but on a Hear- 


4 * ing 


: 
DP 
— 


| _—_. Purchaſe and Purchaſer. 
ing at the Rolls, the Maſter of the Rolls decreed the original Bill 
to Rand: diſmiſſed, with Coſts ; and on the Croſs Bill decreed the 
1 Note given for the Purchaſe- Money to be delivered up on a Re- 
5 aſſignment of the Houſe; and the Plaintiff in that Cauſe likewiſe 
to have his Coſts, by Reaſon of the Plaintiff's Fraud in concealing 
3 the Articles; and this Decree was affirmed by my Lord Chancellor. 
fue Le Here g Jaller Mich. 1727. Beatni and Smith. | 
, 04 A ble Shorkh 5 , ia. So in a Cale between two Purchaſers of Lands in Yorkſhire, 
|. 3 where the ſecond Purchaſer having Notice of the firſt Purchaſe, but 
1%, A ; 74 that it was not regiſtered, went on and purchafed the ſame Eſtate, 
| HR 646 and got his Purchaſe regiſtered ; yet it was decreed, that having No- 
tice of the firſt Purchaſe, tho' it was not regiſtered, bound him, and 
that his getting his own Purchaſe firſt regiſtered was a Fraud, the 
Deſign of thoſe: Acts being only to give Parties Notice, who might 
otherwiſe, without ſuch Regiſtry, be in Danger of being impoſed on 
by a prior Purchaſe or Mortgage, which they are in no Danger of 
when they have Notice thereof in any Manner, tho' not by the Re- 
giſtry. Blades and Blades, by Lord Chancellor K:ng decreed. 
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e riabtir applied. 
Bt co Þ 494 £45151 4 e F Lands are appointed for Payment of Debts, the Purchaſer, 
a. b , though there reſults a Truſt to the Heir, is not concerned 

7 o - whether the Perſonal Eſtate was ſufficient to pay the ſame, or whe- 
| EP, p ther too much was ſold, or the Creditors paid ; for he having paid 
face WI 4H Prove the Purchaſe-Money ſhall hold againſt the Heir and Creditors, and 
enrorigfeed pot _—— their Remedy muſt be againſt the Truſtee or Perſon impowered to 


ſell. 2 Chan. Ca. 115. me preg} p16 
Vern. 301, * 2, But if Lands are deviſed to be ſold for Payment of Debts in a 


8.1. Schedule, in that Caſe the Purchaſer is bound to ſee the Purchaſe- 
Money applied to the Payment of thoſe Debts; but if the Truſt be 
general, to pay Debts, tho' he has Notice of them, yet the Purchaſer 
is not obliged to ſee the Money applied. Mich. 1692. Abet and 


. 2 a » Gibbs. | 
Go ork 5 Aa rear 3. If Lands are veſted in Truſtees by Act of Parliament, to be 
GY. SH lee, V S144 LP , mortgaged for a particular Purpoſe, it is incumbent on the Mort- 


A coo #4 1 pe . gagee to ſee the Money applied accordingly. Trin. 1686. Cotterel 


4 | and Hampſon, 2 Lern. 5. 
wm at . Vern. 444 4. 4. lad an Intereſt for a Term for Years in a Printing-Office, 
8 — 4 . and made his Will, and deviſed his Term in the Printing-Office to his 
Executors, in Truſt, by Profits, Sc. to raiſe 2000 J. for the Portion 
of his Daughter, and then for other Truſts, and died; the Executors 
mortgage this Term for 1000 J. to F. S. on Pretence of want of Aſ- 
ſets to pay the Teſtator's Debts ; and the Plaintiff, the Aſſignee of the 
Mortgagee, brings his Bill to forecloſe the Equity of the Redemp- 
tion; the Daughter oppoſed it, and inſiſted this Mortgage ought not 
to take Place till her Portion was raiſed, for that the ſaid Term was 
deviſed to the Executors in Truſt for that Purpoſe in the firſt Place, 
and the Mortgagee could not but haye Notice of it ; and that there 
Were 
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were no Debts of the Teſtator; or if any, the Mortgagee at his 
Peril ought to ſee the Money applied to diſcharge them, and to be 
allowed no more than he could make out to be fo applied. Lord 
Keep, Where a Truſt is to ſell for Payment of Debts in a Sche- 
dule, the Purchaſer at his Peril is to ſee the Money applied to the 
Payment of thoſe Debts; but here the Queſtion is, how far ah Exe- 
cutor's Power does extend over a Chattel which has a Truft annexed 
to it; the Law has intruſted the Executor with the Perſonal Eſtate 
to pay Debts; and unleſs he has a general Power, he has none at 
all; for if he cannot ſell, none can buy, and the general Truſt muſt 
take Place; and a Purchaſer is not bound to prove the Debts, or the 
Number of them, or the Application of the Purchaſe-Money; there- 
fore the Sale is good ; but after, on Appeal to the Houſe of Lords, 
they altered this Decree ; and preferred the Portion. Quere Cauſam 
inde, Mich, 1703. Humble and Bill. It is now ſettled, and with 
great Reaſon, that an Executor, where there are Debts, may ſell a 
Term, and the Deviſee of the Term has no other Remedy but againſt 
the Executor to recover the Value thereof, if there be ſufficient Aſ- 
ſets for the Payment of Debts. Per the Maſter of the Rolls, in the 
Caſe of Ewer and Corbet, Trin. 1723. 2 Will. Rep. 148. 
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(A) Of what Things . Remainder may be 
made. 


I. 1 one hath the Office of Park-keeper, Foreſter, Gaoler, She- 


riff, Sc. to him and his Heirs, he may grant theſe Offices 

to one for Life, Remainder to another for Life, &c. for 

Omne majus continet in ſe minus; and as they are grant- 

able over in Fee, ſo may they be granted in Succeſſion to one for 

Life, with Remainders over, Fc. So of Lands, Houſes, Rents, 

Commons, Eſtovers, or any other Intereſt or Profit in Efſe, wherein 

the Grantor hath the abſolute Property to him and his Heirs for 
ever. Plow. 479. b. 381. 4. 2 Co. 48, g7. 

2. But where a Man ſeiſed of Lands in Fee granted thereout a 

Rent-charge to one for Lite, or Years, Remainder over to another 

in Fee, or in Tail, &c. and it was doubted if this Remainder were 

good, becauſe this Rent had no Exiſtence at all before the Grant, 

and the Grantor cannot be ſaid to have any Part of the Rent left in 


him, as he would have of Eand, becauſe he firſt gave Being to the 
= | Rent, 
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Rent, and bbunded the Time of its Exiſtence; which being run out, 


nothing thereof remains to grant over to another, and a Remainder 
is to be granted out of that which would otherwiſe be a Reverſion 
in the Grantor ; which here this Rent cannot be, being newly crea- 
ted; but yet in this Caſe, by the better Opinion of the Books, and 
a * judgment directly in Point, ſuch Remainders of a Rent newly 
created have been held good; for as the Grantor might at firſt have 
granted it in Fee, or for ever, having ſuch perpetual and durable In- 
tereſt in the Fund, out of which it was to ariſe ; ſo he may ſhare 
and divide his Grant, and give Part thereof to one, and Part to an- 
other, in Succeſſion ; and the rather, becauſe the particular Eſtate 
and Remainders are but one Eſtate as to the Grantor, divided in Li- 
mitation only, being limited to paſs out of him all at the fame 
Time ; and as to him make no Difference, whether the one or more 
take Benefit jointly, or in Succeſſion one after another; but if he grant 
ſuch Rent for Life, or Years, to one, without going farther, he can- 
not after grant the Reverſion thereof to another, becauſe he has no 
Reverſion in him, for the Reaſon before given; and the Reaſons of 
this Caſe will go likewiſe to Commons, Eſtovers, &c. newly created, 
2 Roll. Abr.415. 2 Co. 7o, 76, 78. 1 Lev. 144. 1 Sid. 28 5. 2 Keb. 29. 

3. If one be created Baron, Viſcount, Cc. by Patent, and after, 
in the ſame Patent, the ſame Honour is granted to another in Re- 
mainder; yet this operates as a new Grant, and not as a Remainder, 
for the King had no Reverſion of that Honour in him, though he 
had ſtill the ſame Power of appointing one in Succeſſion to take it, 
as he had of Granting it to the firſt. Show. P. C. 5, 11. 

4. But what ſeems moſt proper to be inquired into under this Head, 
is the Reaſon and Practice of limiting Remainders in Perſonal Goods, 
or Chattels, for they in their own Nature ſeem incapable of ſuch a 
Limitation, becauſe being Things tranfitory, and by many Accidents 
ſubje& to be loſt, deſtroyed, or otherwiſe impaired ; and alſo the 
Exigences of Trade and Commerce requiring a frequent Circulation 
thereof, it would put a Stop to all Trading, and occaſion perpetual 
Suits and Quarrels, if ſuch Limitations were generally tolerated and 
allowed; but yet in Laſt Wills and Teſtaments ſuch Limitations over 
of Perſonal Goods or Chattels have ſometimes prevailed, eſpecially 
where the firſt Deviſee had only the Uſe or Occupation thereof de- 
viſed to him; for then they held the Property to continue in the 
Executors of the Teſtator, and that the firſt Deviſee had no Power to 
alter or take it from them; yet in either Caſe, if the firſt Deviſee 
did actually give, grant or ſell ſuch Perſonal Goods or Chattels, the 
Judges would very rarely allow of Actions to be brought by thoſe in 
Remainder, for Recovery thereof; hence it came to paſs, that it was 
a long While ere the Judges of the Common Law could be pre- 
vailed on to have any Regard for a Deviſe over, even of a Chattel 
Real, or a Term for Years after an Eſtate for Life limited thereon ; 
becauſe the Eſtate for Life being in the Eye of the Law of greater 
Regard and Conſideration than an Eſtate for Years, they thought he, 
who had it deviſed to him for Life, had therein included all that 
the Deviſor had a Power to diſpoſe of; and though they have now 
gained that Point upon the Ancient Common Law, by eſtabliſhing 
ſuch Remainders, and have thereby brought that Branch out of the 
Chancery (where they frequently helped the Remainder-man, by al- 
lowing of Bills to compel the firſt Deviſee to give Security); yet it 
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was at firſt introduced into the Common Law, under the new Name 
of Executory Deviſe, and took all the Sanction it has ſince received 
from thence, and not as a Remainder, (for which vide Title De- 
viſe) ; but as to perſonal Goods and Chattels, the Common Law 
has provided no ſufficient Remedy for the Deviſee in Remainder of 
them, either during the Life of the firſt Deviſee, or after his Death; 
therefore the Chancery ſeems to have taken that Branch to them. 
ſelves in Lieu of the other which they loſt, and to allow of the fame 
Remedy for ſuch Deviſee in Remainder of perſonal . Goods and 
Chattels, as they before did to the Deviſee in Remainder of Chat- 
tels Real, or Terms for Years. Dyer 7. Cro. Car. 347. Plow. 
521.4. Godolph. 356. Swinb. 137. 
5. Therefore where a Man deviſed 600 /. a- piece to two Daugh- 
ters, and the Reſidue of his perſonal Eſtate to his Son, and if either 
of his Children died during their Minority, the Survivors to be 
Heirs to the Deceaſed by equal Portions ; the Son died, and one 
. Siſter brought a Bill againſt the Executors and the other Siſter, to 
have her own boo J. and the Half of the Brother's perſonal Eſtate, 
and had a Decree accordingly, but was forced to give Security to 
pay back her own 600 J. in Caſe ſhe died during her Minority ; 
though it was ſaid, if ſhe died during Minority, leaving Iſſue, it 
would be a hard Caſe. 1 Chan. Ca. 199. | 
6. A Deviſe was made of the Uſe of Goods, Plate and Houſhold- 
Stuff, to one for eleven Years, and after to another, and held a 
good Deviſe; and a Decree to deliver them accordingly after the 
eleven Years. Folly and Wills, 2 Chan. Rep. 137. 
7. So upon a Deviſe of certain Books, Jewels and Rarities to one 
for Life, and after of the Things themſelves to another; he in the 
Remainder brought a Bill in the Life-time of the ficſt Deviſee to 
have Security for their forthcoming after the Death of the firſt 
Deviſee ; and the Court being aſſiſted by two Judges held the Re- 
mainder good, but ordered them to moye for the Security another 
Time. Vacbell and Leman, 2 Chan. Rep. 151. 
* 8. A Farmer deviſed his Stock (which conſiſted of Corn, Hay, 
Cattle, Sc.) to his Wife for Life, and after her Death to the Plain- 
tiff; it was objected, that no Remainder can be limited over of, ſuch 
Chattels as theſe, becauſe the Uſe of them is to ſpend and conſume 
them; but the Maſter of the Rolls ſaid, the Deviſe over was good 
but faid, if any of the Cattle were worn out in uſing, the Defendant 
was not to be anſwerable for them ; and if any were ſold as uſeleſs, 
the Defendant was only to anſwer the Value of them at the Time of 
the Sale; and an Account was decreed to be taken accordingly. 
Mich. 1702. Hayle and Burrodale. 
9. The Diſtinction which has been taken between the Deviſe of a 
perſonal Thing to one for Life, Remainder to another, and the Uſe 
thereof to one for Life, with a Remainder over, ſeems now ex- 
ploded in Conformity to the Civil Law ; and likewiſe as the Teſta- 
tor's Intention appears the ſame in both Caſes. 37 H.6. 1 Brok. 
254. (57) Title Deviſe, 13 Co. 5, 16. Owen 33. 2 Vern. 245. 
10. Therefore if a Man deviſes Houſhold-Goods to his Wife for 
Life, and afterwards to his Son ; this is a good Deviſe over, and the 
ſame as if the Deviſe had been only of the Uſe of the Goods to the 


Wife for Life. Mich. 1696. Hide and Parrot (a), 2 Vern. 331. 33 . 0 
decreed. Gibbs and Barnardiſton, S. P. Hil. 1711. decreed. where it is 


r 
Keep. took Time to conſider of this Point; and afterwards on the Strength and Authority of the Precedents, 
which had followed the Civil and Canon Laws in conſtruing the C/ of the Thing, and not the Thing itſelf to 
paſs, where the firſt Deviſe is for a limited Time, in order the better to comply with the Intention of the 
Teftator, allowed the Deviſe over ro be good. And the Reporter adds, and thus it is now ſettled ; and refers 
to the Caſes 71% en and Tifen, and Upwell and Halſey, | 
1 11. But 
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11. But if Money, Goods, or other Perſonal Chattels, are deviſed 
to one and the Heirs of his Body, or to one, and if he dies without 
Heirs of his Body, the Remainder; this Remainder is totally void, 
and the Courts of Equity will not allow of a Bill by the Remainder- 
man to compel Secutity, Cc. or to have the Money, &e. after the 
Death of the firſt Deviſee; but it ſhall go to his Executors or Ad- 
miniſtrators; for the firſt Deviſe gives the abſolute Property of a 

rſonal Eſtate, as a like Deviſe of a real Eſtate before the Statute 
de donis gave a Fee, upon which no Limitation could be made fur- 
ther; and as the Heirs are the Repreſentatives to take a real Eſtate, 
| ſo are the Executors to a perſonal Eſtate; and this is not within 

the Statute de donis, but remains as at Common Law. 2 Vent. 349. 

2 Chan. Ca. 94. 2 Chan. Rep. 66, 153. 1 Chan. Rep. 122, 260. 

1 Vern. 329. 1 Salk. 156. 2 Vern. 600. 

12. And yet where a Deviſe was of Money and Goods to one for 
Life, and if the Deviſee died without Iſſue, then to BY over. to an- 
other, this was held a good Deviſe over; for the firſt Limitation 
being expreſly for Life, the Words after could not inlarge it by Im- 
plication, as they could a real Eſtate, and then it falls within the 
common Rule of other Cafes, where the Limitation is held good, 
the Contingency being to happen within the Compaſs of a Life or 

Lives in he. 1 Chan. Rep. 411. But for this vide of executory De- 
viſes of Terms for Years, Title Dev:/es. 

13. So where A. deviſed in the Words following, viz. And the 

Reſt and Refidue of my Eſtate unbequeathed ſhall be put forth to In- 

tereſt by my Executors, and the one Half of the Intereſt ſhall be paid 

to my Siſter A. C. during her Life, and the other Half of the Intereſt 

unto her Daughter A. S. and ſhe to have one Half of my Houſhold 

Goods, and after her Mother's 77 to have all the Intereſt during 

her Life; and my Will is, that if the ſaid A. S. die without Iſue of 

her Body, the Principal of the Refidue ſhall be divided equally between 

M. and F. and fuch Children as are or ſhall be born of their Bodies 

then living; and it was held, that the Remainder to M. and F. was 

good. Paſch. 1688. Smith and Clever, 2 Vern. 38, 59. "Hy 

2 Freem. 114. 14. A Term for goo Years was aſſigned to Truſtees, in Truft to 

5G. fares it permit the Huſband and Wife, and the Survivor of them, to receive 

Truſt of a be Profits for ſo many Years of the Term as they, or the Survivor 

Term for of them, ſhould happen to live; and after their Deaths to the Uſe 

0s upon of the Heirs of the Body of the Wife, by the Huſband to be begotten ; 

arriage, was ö . | 

limited to 4. and it was held, that the Heir of the Body took by Purchaſe, and 

the Huſband that it did not veſt abſolutely in the Mother, who ſuryived, ſo as to 

for Life, en go to her Adminiſtrator, Mich. 1690. Peacock and Spooner, 2 Vern. 


to B. the Wife 80 ä . 

fer Life, and 43, 195. decreed, and affirmed in the Houſe of Lords. 

then to the | : 5 

Heirs of the Body of the Wife by the Huſband to be begotten. A. dies, leaving Iſſue, B. married a ſecond. Huſ- 
band, and dies, the Huſband takes Adminiſtration ; and the Queſtion was, whether the Haſband ſhould have 
the Term, as Adminiſtrator to the Wife, or the ue; and it was re/olved by three Lords Commiſſioners, that 
the ¶ ue ſhould have it; for to ſupport the Intent of the Settlement, they would take the Words Heirs of the 
Body to be Deſcriptio Perſona, and not Words of Limitation, Affirmed in Dom" Proc'. This Reporter in a 
Note ſays, That this ſeems to carry the Truſt of a Term farther than any other Judgment, and contrary to the 


former Reſolutions. 
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15. But teruards a Decree at the Rolls, grounded upon the 


| He an, * auer fu, | | 
| # - $®% == Caſe of Peacock and Spooner, was reverſed, and decreed the Limita- 
4 ebe, , aue tion to the Heir Male void; and that the Whole veſted in the Father 


| Hoat Le wHAE rl eal 114 by the Limitation to him for Life, Remainder to the Heirs of bis 
| ASH? mee, ez , Bobs. Hil. 1710. Webb and Webb, 2 Vern. 668. 
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= Rep. 97 16. A. being poſſeſſed of an Annuity of 14 J. per Ann. for ninety- 
C. 77 for: - . . . i 
a.m verb. nine Years, out of the Exchequer, on his Marriage covenants with 
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2 Remainder. 363 
B. and C. to pay this 14 J. per Ann. to his Wife for her ſeparate Ule, . 
and after the Death of either of them, then to the Survivor for Life; 
and after the Death of- both, then to the Child or Children to be 
begotten between them; and in Default of ſuch Child or Children, 
then to his own Executors and Adminiſtrators for the Reſidue of 
the Term; A. and his Wife had Iſſue only one Son (a), who lived (a) Note; the 
to the Age of five Years, and then died; and after the Death of A. _ —_ we? 
and his Wife, the Plaintiff took out Adminiſtration to the Son, and # nd bb 
brought his Bill againſt the Executogs ef A. and his Wife for this Wife. 
Annuity ; and it was inſiſted upon, that the Limitation to the Exe- 
cutors and Adminiſtrators of A. was void, being after a Limitation to 
the Child or Children, which was the ſame as if it had been limited 
to the Ifſue ; and a Settlement of a Term on Truſtees, in Truſt to 
198 the Father to receive the Profits for ſo many Vears of the 

erm as he ſhould live, and after to permit the Mother to receive 
the Profits for ſo many Vears of the Term as ſhe ſhould live, and 
then in Truſt to permit their Child or Children, or Iſſue, to re- 
ceive the Profits for the Reſidue of the Term, will bear no Limita- 
tion over in Default of Iſſue or Children, in Caſe there be any one 
in Being, no more than ſuch a Limitation of the Term itſelf would 
be good; for this would be to introduce and revive all the Incon- 
veniencies of a Perpetuity, which have been ſo long ſince exploded, 
and the Truſt of a Term muſt be limited in the ſame Manner as the 
Term felt will bear a Limitation, But the Lord Qhancellor aid, 
this being by way of Coyenant, no more paſſed out of him than 
to ſerve the Uſes expreſſed; and it was not a Diſpoſition of the 
Annuity itſelf, but only a Covenant to pay the 14 J. per Ann. in 
ſuch Manner; and fince it was never deveſted out of A. he would 
not, on this Bill, on any Pretence of Equity, tear it out of him or 
his Executors; and ſo diſmiſſed the Bill, though he did not at all 
diſpute the Caſe, if it had been of a Term, or the Truſt of a Term, 
ſettled in ſuch Manner, that the Remainder would not have been 
good; but here there was only a Covenant to pay the 14 J. and not 
the Annuity itſelf, which was thought, at the Bar, to be an over 
nice Diſtinction *, Trin. 1715. Baſſe and Grey. „But tlris 


| Decree ſeems 
to be reaſonable, becauſe the Adminiſtrator comes for a ſpecifick Performance of the Covenant, and that he 
cannot do, who was not originally in Contemplation, or intended to be provided for by the Covenant, but 
that the Term had actually been veſted to theſe Uſes ; then the Intereſt of the Term being veſted in the Child 
and the Heirs of his Body, as it muſt be if the Settlement bad been drawn according to the Covenant, then it 


muſt have gong to his Adminiſtrator, Gilb. Eg. Rep. 98. in S. C. V 
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Rent. 
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(A) Jn what Caſes there may be Remedy fo2 Rent in 
Equity, when none at Law. 

(B) In what Caſes the Leſſee may be relfeved againſt the 
Payment of Rent in Equity. 


(A) In what Caſes there may be Remedy 
fo2 Rent in Equity, when none at Law, 


may compel the Tenant of the Land to give Seiſin, becauſe 
by Intendment the Tenant of the Land was Inops Conſilii at 
the Time of the Deviſe. Moor 805. Lat. 147. 

2. So if a Man grants a Rent-ſeck, Equity will decree Seiſin to 
be given, and the Rent to be paid to the Grantee, 1 Rol. Abr. 
378. 1 Chan. Ca. 147. 

3. A Bill was exhibited for the Payment of 2 J. for a Rent of 
5 J. per Ann. Arrear, for twelve Years, ſuggeſting that the Deed by 
which it was created was loſt ; and there being Proof that it was 
conſtantly paid before the twelve laſt Years, the Maſter of the Rolls 
decreed that the Arrears and growing Rent ſhould be paid, becauſe 
it did not appear what Kind of Rent it was, and ſo no Remedy at 
Law. Hil. 20 & 21 Car. 2. Collet and Jaques, 1 Chan. Ca. 120. 

4. So where a Bill was brought, ſuggeſting, that the Plaintiff 
did not know the Nature of the Rent, nor the Boundaries of the 
Land, ſo as to be able to declare with Exactneſs; and the Court 
ſaid, that it ought to be decreed; but at the Importunity of the 
Defendant directed a Trial, whether there was any ſuch Grant, or 
not. I Vern. 3 59. 

5. A Rent of 1/. 145. was granted by King H. 6. to Eaton 
College, iſſuing out of certain Lands; the Bill ſuggeſted, that the 
College did not know where the Lands lay, ſo as to enable them to 
diſtrain, and therefore pray that the Executor of the Tertenant may 
be anſwerable for the Arrears; which the Maſter of the Rolls thought 
reaſonable, in Reſpect that the perſonal Eſtate was incteaſed there- 
by; and decreed it accordingly. 1 Chan, Ca. 121. 


1. I a Rent be deviſed by Will in Writing, a Court of Equity 
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5. So Where the Plaintiff by his Bill ſuggeſted;-thitHhe having then. 
Grant of a Rent-charge ifluing out of certain Lands, the Defendant, 

to hinder him from a Diſtreſs, converted the Premiſſes into Tillage ; 

and my Lord Chancellor directed to have it tried, whether there was 

any Fraud uſed to prevent the Plaintiff from diſtraining, and de- 

clared, that if there was, he would grant Relief. 1 Chan, Cu. 144. 

F. A. ſeiſed of an Eſtate, deviſed it to B. and thereout deviſed Prec. ix Chan; 
100 J. per Ann. to his Father, payable Half-yearly; and in Default 122. S. C. 
of Payment, to enter and diſtrain, and the Diſtreſs to detain until 
the Arrears paid; the Father dying, his Widow and Executrix 
brought her Bill for Satisfaction of her Arrears; and the Maſter of 
the Rolls decreed the Artears with Coſts” and Charges, and ſhe to 
enter and enjoy until ſatisfied, Micb. 1700. Poſer and Foſter, 
2 Vern. 386. but vide 2 Vern. 382. where on a like Bill my Lord 
Keeper refuſed to relieve the Plaintiff; the Party having provided a 
Remedy by Diſtreſs,” muſt be ſatisfied: with it, unleſs ſome particu- 
lar Fraud is proved, as letting the Land lie freſh, or depaſturing it 
in the Night- time, to prevent a Diſtreſs; and 1 Chan. Ca. 18 f. that 
Equity will not grant a Remedy for Rent, when there is one at 
Law, nor change the Nature of the Rent, ſo as to make the Perſon 


— e. .4> 


liable, unlels there was Fraud, &c. in preventing a Diſtreſs, 


(B) In what Caſes the Leſſee may be relie ved 
againſt the Payment-of Rent in Equity. 


1. THE Plaintiff was Tenant to the Lady M. of a Houſe in 
I. London at a certain Rent; he left the Houſe and went to 
Oxon to King Charles I. and then ſent his Servant with the Key of 
the Houſe to the Lady, and deſired her to re- enter and accept the 
Surrender; ſhe ſaid ſhe would adviſe with the Defendant, her Son 
in Law, (who then fat in the Houſe of Commons, and was on the 
Side of the Parliament); afterwards ſhe refuſed to accept of a Sur- 
render; the Houſe was made an Hoſpital by the Parliament for 
maimed Soldiers; the Defendant, as Executor to the Lady, brought 
Debt at Law againſt the; Plaintiff for Rent incurred whilſt the 
Houſe. was ſo uſed; and on a Bill to be relieved, againſt the Action, 
my Lord Chancellor took Time to adyiſe ; but declared, that if he 
could, he would relieve. the Plaintiff. Paſch. 19 Car. 2. Herriſor 
and Lord North, 1 Chan. Ca. 8 3. ER oa 
2. A Leſſee for Years under a certain Rent, and Covenants to re- 
pair, makes 100 Under-leaſes ; the Premiſſes not being repaired, nor 
the Rent paid, a Re-entry is made, and the original Leaſe avoided, 
Six of the Under-Leſſees having brought a Bill againſt the Head 
Landlord and firſt Leſſee & al; the Court held, that there could 
be no, Decree to apportion the Head Landlord's Rents, nor any Re- 
lief for the Plaintiffs, + but on their Payment of the whole Rent 
in Arrear, and Repairing all the Premiſſes; but having ſo done, 
they might compel the Reſt of the Under-tenants to contribute. 
2 Rez. | | | | 1 
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Tithes. 


(A) Tithes, of what Things due, and by whom to be paid. 
(B) Ok a Modus. 


(4) Tithes, of what Things due, and by 
whom to be paid, 


t. FI Moog ch Beaſts of the Plcugh are exem from paying 
Tithes, becauſe by the Labour of ſuch Cattle Tithes 
of another Kind' ariſe ; ; yet if Oxen are turned to 
Graſs, and fatted for — they ſhall from ſuch Time 
pay Tithe for the Herba t, being no Way beneffcial to 
the Parſon in any other Tithes. Edu and Sands, Show. "©" Ge 
192. 
10 A Bill was exhibited to be relieved for Tithe Oar in B. a 
Townſhip within the Rectory of C. and the Court held, that Tithe 
Oar was not due of common Right, but by particular Cuſtom only, 
and therefore directed a Trial to be had at Law, whether there 
was any, and what Cuſtom, within t ** ſaid Townthip for the Pay- 
ment of Tithe Oar, with Direction o the judge to indorſe the 
Poſtea, how the Cuſtom was found upon the Trial, Paſch. 1688. 
. and Vi ſeman, ; Een. 405”: * 8975 
It was decreed in the Houſe of Peers, on Appeal from the 
e of Exchequer, that the Tithes of 4 Mill are perſonal Tithes, 
againſt ſeveral feeming Authorities or Doubts in the Books; and 
that in Confequence of their being; perfonat Fithes, not the tenth 
Toll or tenth Diſh of the Cork ad belongs to the Parfon, but 


the tenth Part of the clear Profits, after the Charges of erecting the 


Mill, and the other Charges of Servants, Horſes and other Ex- 


ßences deduted. Newt and Chamberlain, 1706: 


4. If a Man hath a Nurſery of Trees, and he ſells them, and pulls 
3 up himſelf, he ſhall pay the Tiche; but if be ſells them par- 
ticularly to another, the Vendee ſhall pay the Tithes, as in Caſe of 
Tithe of Corn, if ſold ſtanding, the Vendee ſhall pay the Tiches ; but 

if 
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if ſold after Sevewnco, the Vendor muſt, Micb. 2 2 
and 1 — 380, 381. 8 

5. Tithes for the Agiſtment of Cattle are payable by the Owner 
of the Cattle, for the Cattle take the * Made of on 


Soil; ſo in Caſe of Commoners. Hard. 184. per Curiam; and the 1 


— 293 r LAT INSTR 


Chief Baron ſaid, the Owner of the Soil mi 
clearly, the Agiſtor is compellable to pay them. 


— 


ght pay them; but 


- 
„ 


. 
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(B) Of a Modus. -0%:-9: 


2 
I. A Bill was exhibited to examine Witneſſes iu perpetuam rei aun wfbre amn, 


. 


7 


Memoriam, to prove a Modus Decimandi; the Defendant . or ferro can Ge vet | * 
demurred, for that the Bill was to eſtabliſh a Cuſtom againſt the Arche” for wer, rg ge or ,. i 


Church, and in Prejudice of Tithes that are due Communi Jure ;/eo rem He mag wr | 
and ſeveral Precedents were cited, where Bills to have a Modus dats” „% Liens #* 
a) It was for- 


only to preſerve Teſtimony, the Lord Keeper thought it reaſonable ed, whether a © Y AL PA PN. 


1683. Somerſet and Fatherly, 1 Vern. 185. BIAS 


a i + Mis Modus, or cu- en 
ſtomary Manner of g. Tithes, eſpecially if the Cuſtom had not been found good at Law ; and ſometimes 40 3.3 

on a Demurrer to ſuch Bills they have been diſmiſſed ; but the conſtant Practice now is, to retain ſuch Bills, 

and to decree on the Pleadings, or to direct a particular Point to be tried at Law, concerning the Reality of 1 
ſuch a Cuſtom, or the Legality of it. 1 Chan, Rep, 27. 1 Chan. Ca. 187. | 


* 2, A Bill was brought to eſtabliſh a Modus, or cuſtomary 


Manner of Payment of Tithes, which was thus, that every Perſon 
not inhabiting or reſiding within the Pariſh, having Lands, Meadow 
or Paſture Grounds, have uſed to pay for every Acre, Time out of 
Mind, on Good Friday, 4 d. per Acre, and fo in Proportion for a 
greater or leſſer Quantity than an Acre, to the Parſon, in Lieu of 
Tithes of thoſe Lands; but when: the Owner lived or inhabited 


within the Pariſh, then to pay Tithes in Kind of thoſe Lands ; and Whore He os Tor 1147 —_ 
the only Queſtion was, whether this was a good Modus, or not. e Grp on: A. e e, , 


It was inſiſted upon for the Parſon, that it was not a good Modus, , 7,7 7 3,7... 
for td Doane of it ; and for that was cited nd led on e. ws eee 2 5 
Caſe in 1 Leu. 116. and the ſame Caſe 1 Keb. 602. where it is“ ame, V- Sale ce 
called a Leaping or a Dancing Modus, and there held not to be good 
for that Reaſon, for he may live in the Pariſh To- day, and remove 
out of it To-morrow; and how can the Rector, in a Caſe of ſuch 
Uncertainty, know how to make his Demands, when it is in the 
Power of the Pariſhioner to defraud him thereof, by going out, or 
coming into the Pariſh at his Pleaſure; and it is the Property of a 
Modus, that the Parſon may as well know how to demand it, as 
the Tenant to pay it; but here it is wholly in the Power of the 
Tenant to make it either a Modus, or payable in Kind, juſt as he 
pleaſes; and if Two ſhould agree thus; you ſhall live in my Houſe 
within the Pariſh, and I in yours out of the Pariſh, this will alter 
the Tithes for the Time; or if there ſhould be two joint Leſſees, 
and one ſhould live in the Pariſh, and the other out of the Pariſh, 
what is to be done in this Caſe? _ | 
That Tithes are of the Revenue of the Church, and any Thing 
done in Derogation thereof is to be taken ſtrictly. 


That 
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That this Modus i is to ariſe by che Act of the Party, — no Mon 
dus can ariſe by the Act of the Party, but what is fot the Benefit of 
the Parſon; but here it is to ariſe by the Act of the Party, and yet 
is to the Prejudice of the Parſon; for the Difference between Tithes 
in Kind and this Modus are 10 d. per Ann. 1 Roll. Abr. 649. 

. . This Modus tends to depopulate the Pariſh, ſo as there may be 
none to preach to; and al} Cuſtoms founded in Fraud, are to be 
diſallowed, as 1 Leon. 99. Cro. Eliz. 446. 

But on the other Side it was argued, that this was a good Modus, 
that as on the one Hand the/Parſon'ts not to be defrauded of his 
Dues, ſo on the other Hand a Modus is not to be overturn'd on {light 
Grounds; that if they ſhould, Purchaſers might be affected, Who 
come in under a Perſuaſion, that ſuch Modus's are all they art to 
pay; that it is not neceſſary to ſhew upon what particular Reaſon 
every Modus began, if it may be ſuppoſed to have a reaſonable Be- 
ginning ; that this might begin when there were more Lands in the 
Pariſh than the Inhabitants could manure, and, yet the Owners of 
thoſe Lands who lived clſewhere ſhould be obliged to pay 4 4. an 
Acre for them, though it is not neceſſary to ſhew, the Reaſons on 
which they began. be | 

That all Modus's may be Lid to be an Invention to cheat the 
Parſon ; and ſo in fome Books they are called, as they are leſs 


than Tithes in Kind. 


That as to its being a Leaping or D Modes : ; ſo was that 
of the Ciftertians and other Religious Orders, who paid Tithes of 
Lands quamdiu. in propriis Manibus excoluntur ; ſo Tithes are pay- 
able of Hay whilſt it continues Meadow; but if broken up, the 

Tithes thereof ceaſe till laid down again; and by Gods. 194. it ap- 
pears there to be in the Power of the Occupier to chuſe, whether to 
pay bis Tithes to the Parſon or Vicar," and yet held good. 

That this is not ſuch a new Caſe as the other Side would have it 
imagined; for Cro. Elix. 136. is a Caſe to this Purpoſe, tho perhaps 
it might not occur at the Time the Caſe in '1 Lev. and 1 Keb. came 
in Queſtion ; and that it is not ſo eaſy a Matter to remove out of a 
Pariſh at Pleaſure; nor is it to be ſuppoſed any one would do it meerly 
to cheat the Parſon ; and it was ſaid in general, that this Modus was 
as certain and permanent as moſt-Modus's, or even as Tithes in Kind, 
which depend on the Choice of the Owner: whether he will plough 
his Land for Corn, or mow it for Hay; and here it is ſo far certain, 
that the Parſon is every Year ſecure of having either Tithes in Kind, 
or 4d. per Acre; and if there is any Fraud proved, the Parſon will, 
notwithſtanding, recover Tithes in Kind; as 1 Leon. gg. and the 
Caſe afore cited in 1 Lev. and 1 Keb. was exploded, and denied to 
be Law; and the following Cafes in the Exchequer were quoted as 
Authorities in Point. Aſbly and Pattiſon, Trin. 12 Car. 1, Aſbford 
and Newcomen, Trin. 12 Car. 2. Plaxton and Langſton, Mich, 2 W. 
& M. Reynolds and Appland about two Years ago, and alſo Oe 
9⁰ 9. Hob. Cowper and Andrews, and 2 Brown Ent. 595, 6. 

The Court held it a good Modus, and ſaid, that all Modus's were 
at firſt upon an Agreement between the Parſon, Patron and Ordinary, 
by ſome Deed or Inſtrument in Writing, in the Nature of a Contract 
or Agreement; - which, tho' now loſt, yet being run out into a Pre- 
ſcription continues good; that here is no Uncertainty in the Modus, 


for the Parſon is always ſute to have the 4 d. per Acre, or elſe the 
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Tithes in Kind; nor is there any Burden on the Reſt of the Pa- 
. Tiſhioners, by one or two going out of the Pariſh; and a Leaping or 
Dancing Modus is where the Modus itſelf varies, and is ſometimes 
more and ſometimes leſs, which is not the preſent Caſe; and de- 


creed accordingly by the Lord Chancellor, afliſted by Mr. Juſtice 


Reynolds and Juſtice Forteſcue; my Lord Chancellor {aid, the Caſe 


in Keble might perhaps be the Occaſion of this Suit. J. 
Chapman verſus Biſhop of Lincoln. is Sui rin, 1730. 
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(A) Of Paincipals and Factoꝛs. 


Prince, and ſuch Saving, by the Laws of that Country, is 

Felony in the Factor, and a Forfeiture of all the Freight, 

the Factor ſhall have the Benefit of the Cuſtoms ſaved, and 
not the Imployer, for he runs the Hazard wholly, and has the Poſ- 
ſeſſion, which is a Right againſt all, except him that hath the very 
Right. Trin. 15 Car. 2. Smith and Oxenden, 1 Chan. Ca. 25. 
Two Merchants having certified, that the Benefit of the Non-pay- 
ment of the Cuſtoms belonged to the Factor; and Two others, 
that it belonged to the Imployer. 1 Chan. Ca. 76. S. P. 


1 F a Factor ſave the Cuſtoms of Goods due to a Foreign 


5 B 2. But 


. " 
—TR__R— — * — 5 — = L 
* 


Trade and Merchandise. 


* YO ( I.” 


Nelf. Chan. 2. But if the Duties or Cuſtoms are due to our King, and the 
— 3 Factor ſaves them, and a Bill is brought by the Merchant againſt 


8. C. and P. him, he ſhall be obliged to diſcover them; for this Cuſtom being 
| founded in Fraud, is void. Mich. 15 Car, 2. Bort and Vandal, 
1 Chan. Ca. 30. | n 
3. If A. imploys B. as his Factor to ſell Cloth, and B. ſells the 
Cloth on Credit, and before the Money is paid, B. dies indebted by 
Specialty more than his Aſſets will pay; this Money ſhall be paid to 
A. and not to the Adminiſtrator of B. as Part of his Aſſets, but there- 
out muſt be deducted what was due to B. for Commiſſion ; for a 
Factor is in Nature only of a Truſtee for his Principal. Hil. 1708. 
Burdet and Willet, 2 Vern, 638. | 
4. The Plaintiff being a Factor in Blackwell-Hall; advanced 
Money for his Principal, relying, as was ſurmiſed, on the Credit 
of Cloths reſting in his Hands, to re-1mburſe himſelf ; the Clothier 
died, his Adminiftrator ſued at Law for the Cloth; and the Factor 
prayed, that he might be allowed, on Account, the Monies he ad- 
vanced, but was diſmiſſed; for if there are Debts of a higher Na- 
ture, it would be a Devaſtavit in the Adminiftrator, to pay or diſ- 
count the Plaintiff's Debt. Mzch. 1689. Chapman and Derby, 
2 Vern. 117. Vide 1 Vern. 428. 


. ) Of Partners in 4 rade. 
, eee. A Bow: 142 "A ( ) P TL 


DO k=aar vt 5 A;. 45 1. | F two Perſons ingage in a joint Undertaking in the Way of 
Trade, or enter into Copartnerſhip, it is not neceſſary to pro- 


1 e, Hare of eee 211g. againſt Survivorſhip. 1 Vern. 217. 
Sake, 414 XC C07 2. The Plaintiff's Huſband (to whom ſhe is Adminiftratrix) and 
; _ wm _ eee! = my Perg in the Trade of a 
| ; ruggiſt; the Plaintiff brought her Bill for a Diſcovery of the 
Bf fie Faro ore Hows & Z<Eftate, and her Proportion and Dividend thereof, &c. the Defendant 
GO . — anſwered; and it appearing that many Debts. owing to the joint 
| = SOR 8 $i Es , Trade ſtood out, it was moved, on Behalf of the Plaintiff, that an 
: 2 ee. 22 bY "wand 8 3 1 to Ny * and recover thoſe 
" 0 LA FF he? ebts, it being alledged in the Bill, that the Defendant carryin 
y 9 2p 5 M7 2 Os diſtin& Trade for himſelf with the Perſons that were "th 
5 3 . ue to the joint Trade, to oblige them, he forbore to call in their Debts; 
7 3 A. and it was ordered accordingly, unleſs the Defendant, within a 
ae, le le, Week, would give Security to the Plaintiff to anſwer her Moiety of 
the Debts that were ſtanding out, Hz/. 1682. Effwick and Con- 
ningſby, 1 Vern. 118. | 
A. and B. were Partners, as Woollen-Drapers, A. received 
Money in the Shop of FJ. S. and gave a Note for it, ſigned by him- 
ſelf and Partner; A. and B. being both dead, and A. not leaving 
ſufficient Aſſets, it was held on a Bill brought by J. S. againſt the 
N of both the Partners, that this Note being given by one 
of the Partners it ſhould bind both; and that tho' at Law it binds 
only the Executor of the ſurviving Partner, yet in Equity the Cre- 
ditor may follow the Eſtate of the other, though no Proof was 
N 1 * r 775 the Stock, or uſed in Trade. 
rin. 1693. Lane and Williams, 2 Vern. 277, 392. 
4. A. B. and C. were Partners together in the Trade of a Dry 
Salter, C. imbezils and waſtes the Joint- Stock, contracts private 
1 | Debts, 


— * 3 — . : - 
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Debts, and becomes a Bankrupt; the Commiſſioners aſſign the | 
Goods in Partnerſhip; A. and B. brought a Bill for an Account 

and to have the Goods ſold to the beſt Advantage ; and inſiſted, 

that ont of the Produce of the Goods the Debts owing to the Joint 

Trade ought to be paid in the firſt place, and that out of C's Share 
Satisfaction ought to be made for what C. had waſted or imbeziled 

and that the Aſſignees could be in no better Caſe than the Bank- 

rupt himſelf, and were intitled only to what his third Part would: 

amount unto clear, after Debts paid, and Deductions for his Imbe- 
zilments ; and the Court ſeemed to be of that Opinion, but ſent it 

to a Maſter to take the Account and ſtate the Caſe. Jin. 1693. 
Richardſon and Goodwin 293. vide Title Bankrupt, P. 5 5. Ca. 5. 
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(C) Ok Policies ok Jnſurance and Bottom⸗ 
ry-Bonds, 


1. \ A HERE a Policy of Inſurance is againſt Reſtraint of ps 
| Princes, that extends not where the inſured ſhall navi- e 0. | 1 
gate againſt the Law of Countries, or where there ſhall be a Seizure Ae e, L. le 


for not paying Cuſtom or the like, 2 Yern. 176. per Hutchins g., fa, 
Lord Commiſſioner. 


2. The Defendant had lent 300 J. on a Bottomry-Bond, and 2 V. 269. 
afterwards inſured 4 50 J. on that Ship with the Plaintiff, for fix S. C. where it 


4 , . is held, that a 
Guineas per Cent. Premium, as intereſted for Money lent, Cc. the Pete levies 


Ship outlived the Time at which the Money was payable, and after- no Intereſt but 
. wards was loſt in the Eaft-Indies; the Defendant recovered the bis Bottomry- 


Bond t 
Money on the Bottomry-Bond, and afterwards ſued the Inſurers ee 


upon their Policy, who brought their Bill to be relieved, for that chat a Perſon 


the Money inſured by the Policy, was the Money lent upon the r 
Bottomry, and that the Defendant was no otherwiſe intereſted in Ship or Cargo 
the Ship; and that the Money being paid, no Uſe ought to be egy wn 
made of the Policy; and the Court decreed the Policy to be deli- 9 


vered up. Trin. 1692. Goddart and Garret. reſted, or not; 
but Inſurances 


are for the Benefit of Traders and Merchants only ; not that others unconcerned ſhould make unreaſonable 
Gain. But 2, 


Le Suolors CF Pendcect 


= 
. 


( 
| 
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3. But where the Defendant lent the Plaintiff 2 50 J. on a Bottom- 
ry-Bond, and afterwards inſured on the ſame Ship, but the Inſurance 
was larger as to the Voyage, there being Liberty to go to other Ports 
and Places than what were contained in the Condition of the Bot- 
tomry-Bond ; the Ship being loſt, the Defendant recovered the Mo- 
ney on the Policy of Inſurance, and alſo put the Bottomry-Bond in 
Suit; the Ship, though loſt, having deviated from the Voyage men- 
tioned in the Bond ; the Plaintiff brought his Bill pretending the De- 
fendant ought not to have a double Satisfaction, to recover both on 
the Inſurance and alſo on the Bond, he having inſured only in Re- 
ſpect of the Money he had lent on the Bottomry, and had no other 
Intereſt in the Ship or Cargo, and therefore the Plaintiff would have 
had the Benefit of the Inſurance, paying the Premium; but the Court 
held, that the Defendant having paid the Premium, was intitled to 
the Benefit of the Policy, and run the Riſque, whether the Ship was 
loſt, or not; and the Inſurers might as well pretend to have Aid of 


the Bottomry-Bond, and to diſcount the Money recovered thereon, as 
the 
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the Plaintiff to have the Money recovered on the Policy to eaſe the 
Bottomry- Bond. Mich. 1716. Harman and Vanbatton, 2 Vern. 

17. | | 8 
: K On a Policy of Inſurance on Goods by Agreement valued at 
600 /. and the Inſured not to be obliged to prove any Intereſt ; the 
Lord Chancellor ordered the Defendant to diſcover what Goods he 

ut on board; for although the Defendant offered to renounce all 
Intereſt to the Inſurers, yet he referred it to a Maſter, to examine 
the Value of the Goods ſaved, and to deduct it out of the Value or 
Sum of 600 J. at which the Goods were valued by the Agreement. 
Mich. 1716. Le Pypre and Farr, 2 Vern. 716. 

5. The Plaintiff entered into a Penal Bond of Bottomry, to pay 
40 J. per Month, for 50 J. the Ship was to go from Holland to the 
Spaniſh Iſlands, and ſo to return for England; but if ſhe periſhed, 
the Defendant was to loſe his 50 J. ſhe went accordingly to the 
Spaniſh Iflands, took in Moors at Africk, and upon that Occafion 
went to Barbadoes, and then periſhed at Sea; the Plaintiff being 
ſued on the Bond and Penalty ſought Relief, pretending that the 
Deviation was on Neceffity ; but his Bill was diſmiſſed, ſaving as to 
the Penalty. 2 Chan. Ca. 130. vide 2 Salk, 444. 

6. But where J. S. entered into a Bottomry-Bond, whereby he 
bound himſelf, in Conſideration of 400 J. as well to perform the 
Voyage within ſix Months, as at the fix Months End to pay the 
400 J. and 40 J. Premium, in Caſe the Veſſel arrived ſafe, and was 
not loſt in the Voyage; and it fell out that F. S. never went the 
Voyage, whereby his Bond became forfeited; and he preferred a Bill 
to be relieved; and in Regard the Ship lay all along in the Port of 
London, and ſo the Defendant run no Hazard of loſing his Principal, 
the Lord Keeper thought fit to decree, that the Defendant ſhould 
loſe the Premium of 40 J. and be contented with his ordinary In- 
tereſt, Mich. 1684. Deguilder and Depeiſter, 1 Vern. 263. > 

* 7, A Part-Owner of a Ship borrowed Money of the Plaintiff 
upon a Bottomry-Bond, payable on the Return of the Ship from the 
Voyage ſhe was then going in the Service of the Eaſt-India Com- 
pany, and the Eaft-India Company broke up the Ship in the Indies; 
and the Owners brought their Action againſt the Company, and 
recovered Damages, but they did not amount to a full Satisfaction; 


and the Obligee brought his Bill to have his proportionable Satisfac- 


tion out of the Money recovered, but his Bill was diſmiſſed, and he 
left to recover as well as he could at Law; for a Court of Equity 
will never aſſiſt a Bottomry-Bond which carries an unreaſonable In- 


tereſt, Mich. 1701. Dandy and Turner, 


(D; Of Part-owners, Maſters and Freighters 


i. IF there are three Part-owners of a Ship, and one of them refuſes 
to fit out the Ship, and the others do it without his Conſent, 

and this Ship is loſt in the Voyage ; yet he who refuſed to join ſhall 
bear his Proportion of the Loſs, for he would have been intitled to a 
Share of the Profits, if there had been any ; bat in Caſe the other 
two Part-owners had applied to the Court of Admiraliy (as regularly 
they ought to have done) that Court would have made an Order, 
that 


* —_— — 
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that upon one Part-owner's refuſing to navigate the Ship, the other 
Two ſhould have Liberty to do it alone, and ſhould not haye been 
accountable to the Part-owner that refuſed to join for any Part of 
the Profits ; and then, in Caſe the Ship had been loſt, the whole 
Loſs muſt have reſted on thoſe Two who ſet out the Ship. Hil, 
1684. Strelly and Winſon, 1 Vern. 297. 

2. Where the major Part of the Part-owners of a Ship ſettle 
and agree an Account of the Profits of a Voyage, it ſhall conclude 
the Reſt, Jin. 1687, Robinſon and Thompſon, 1 Vern, 46 5. per 
Curiam. 

3. A Maſter of a Ship, without. the Owner, treated with the 
Plaintiff, a Merchant, for the Freight of the Ship at eighty Tuns, 
and accordingly entred into a Charter-party with him, to fail from 


London to Falmouth, and thence to Barcelona, without altering the 


Voyage, and there to unlade at a certain Rate per Tun; and for 
Performance the Maſter binds the Ship, Tackle, &c. valued at 300]. 
the Maſter deviates and commits Barratry, by which the Merchant, 
in Effect, loſeth his Voyage and Goods; the Merchant had a Sen- 
tence againſt the Maſter and Ship in Barcelona, which was confirmed 
in a higher Court in Spain; and the Owner having brought Trover 
for the Ship, the Merchant exhibited his Bill to be relieved againſt 
this Action, and likewiſe another Action brought for Freight ; and 
it was held by my Lord Chancellor, that the Charter-party having 
valued the Ship at a certain Rate, the Owner is not liable further ; 
and the Maſter is liable for Deviation and Barratry ; for ſhould it be 
otherwiſe, Maſters would be Owners of all Mens Ships and Eſtates, 
2 Chan. Ca. 238, 

4. But where A. a Maſter of a Ship, of which the Defendants 
were Part-owners, bought ſeveral Goods of the Plaintiffs, as Beef, 
Biſket, Sails, Cordage ; the Maſter failed, and a Bill was exhibited 
to compel the Defendants, the Part-owners, to pay; who inſiſted, 
that A. only was liable; and beſides, that he had Money from the 
Owners to pay the Plaintiff; and the Court held, that A. was but 
a Servant to the Owners, and where a Servant buys, the Maſter is 
liable; and if the Owners paid their Servant, yet if he paid not the 
Creditors, they muſt ſtand liable, and therefore decreed the Owners 
to pay the Plaintiffs their Debts in Proportion to their reſpective 
Shares and Intereſts in the Ship. Hi. 1709. Speering and Degrave, 
2 Vern, 6475 

5. The Plaintiff, a Merchant in London, hired the Defendant's 
Ship to freight for a Voyage to Bourdeaux, at 3 l. 10s. per Tun; it 
happened that an Imbargo was laid on all Merchant Ships for ſix 
Weeks; the Ship afterwards proceeds on her Voyage to Bourdeaux, 
and the Defendant not diſcovering what Agreement he had made 
with the Plaintiff in England, the Plaintiff's Factors and Correſpon- 
dents there agree to allow the Defendant 67. 10 5. per Tun, upon 
which latter Agreement the Defendant recovered at Law ; a Bill 
being exhibited for Relief againſt this ſecond and underhand Agree- 
ment, obtained, as was alledged, by Fraud, was diſmiſſed ; for the 
Defendant was at Liberty to make a new Agreement, by Reaſon 
that the Performance of the firſt was obſtructed by the Imbargo after 
laid on all Merchant Ships. Mich. 1691, Draddy and Deacon, 


2 Fern. 242. 
5 C | 6. 
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6. A. and B. Part-owners of the Ship Falcon, and C. the Maſter, 
by Charter- party agree with the Eafi-India Company, that the 
Ship ſhould be ready to fail the roth of March 1683. and ſhould go 
from Port to Port, and to any Port or Place within the Limits of 
the Eaſt-India Company's Charter, as they ſhould direct, but was 
to be diſpatched back for England, on or before the 24th of Jan. 
1684. or ſo ſoon after as to ſave her Monſoon for England that Year, 
or in Default of her being diſpatched within the Time aforeſaid, the 
Owners were to pay four Months Demurrage, at 7 J. 10 s. per Diem 
for her Monſoon ſo loſt, and her Stay in India after the 2oth of Jan. 
1684. with this further Clauſe, that the Company might detain 
the Ship in their Imployment in Trade or Warfare for any longer 
Time, not exceeding twelve Months after the 2oth of Jan. 1684. 
after the Rate of 7/. 105. and 69. per Diem Demurrage, until the 
Ship be diſpatched from the laſt lading Port, or Expiration of the 
twelve Months, which ſhall firſt happen ; but after the twelve 
Months expired, the Ship to return to England, and the Company 
not to be liable for any further Demurrage, or any Damage that may 
accrue by her Detention after that Time ; and the Company cove- 
nant, on the Ship's Arrival in England, to pay Freight for 300 Tun, 
and Demurrage from the 2oth of Jan. 1684. until the Ship ſhould 
be diſpatched, for the Space of twelve Months after the ſaid 2oth 
of Jan. 1684. And it was thereby provided, that until fix Days 
after the Ship ſhall have returned to the Port of Londen, and made a 
right and full Diſcharge of all her Lading, the Company are not to 
pay, nor to be liable to pay any of the Sums of Money agreed on 
for Freight or Demurrage, or for detaining the Ship in India; it 
being the Intent of the Parties, that if the Ship ſhould be loſt either 
in her outward or homeward bound Voyage, nothing ſhould be 
paid by the Company for Freight or Demurrage ; the Ship ſet Sail 
according to the Charter- party, arrived in India, and was imployed 
by the Company in Trading from Port to Port for one Vear and 
upwards; and arrived in India, Nov. 23, 1684. and was to enter 
into Demurrage in four Months afterwards, which was the 23d of 
March 1684. and the twelve Months after (during which Time the 
Company by their Charter-party might detain her) ended March 23, 
1685. but the Ship was employed in the Company's Service, ſo 
that ſhe arrived not at Surat until 1686. and from thence was or- 
dered to Bombay, where the Ship having been ſo. long detained in 
thoſe Seas was ſurveyed, and found not ſufficient for a Voyage to 
England; and on Sept. 24, 1686. the Seamen were diſcharged, and 
the Ship left there, the Company refuſing to pay any Thing for 
Freight or Demurrage, becauſe by the expreſs Proviſion of the 
Charter-party, they were not to pay until ſix Days after the Ship's 
Arrival in England, and diſcharged of her Lading ; and if they were 
to pay any Thing, yet they were to be charged with Demurrage 
until March 23, 1685. only, as is provided by the Charter-party, 
and refuſed likewiſe to account for the Value of the Ship, or ſhew 
how that they had diſpoſed of her. The Part-owners brought a Bill 
for Relief; and the Court held, that tho' the Charter-party was ſo 
penned, that nothing could be recovered at Law, yet the Plaintiffs 
having a juſt Demand ought to be relieved in Equity ; and therefore 
decreed, that the Company ſhould account for what they made of 
5 6 | | the 
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the Ship, that they ſhould pay Demurrage according to the Rate 
mentioned in the Charter-party, and that they ſhould alſo be charged 
in Reſpect to Freight. Hil. 1690. Edwin & al and the Eaſt- India 
Company, 2 Vern. 210. | 

7. 80 in a Caſe, where by the Agreement there was no Freight 2 Vun. 212. 
to be paid for the outward-bound Cargo, but only a certain Rate 8. C. cited 
per Tun for the homeward-bound Cargo; and when the Ship ar-“ wy 
rived beyond Sea, the Factor had no Goods at all to load the Ship 
with; and the Court decreed Payment of the Freight. Weſtland 
and Robinſon. | 

8. So where the Eaſt-India Company took Bonds from the Ma- 
riners and Officers of a Ship, not to demand their Wages, unleſs 
the Ship returned to the Port of London; and the Ship arrived at a 
delivering Port, and was afterwards taken by the French; and it 
was held by my Lord Chief Juſt, Holt, in an Action tried by him, 
and likewiſe in Chancery, that the Seamen and Officers ſhould 
have their Wages to the Time of the Arrival of the Ship at the 
delivering Port. 2 Vern. 727. 
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(E) Of Cuſtoms amongſt Merchants relating 
to Accounts and Notes given by them foz 


Money. 


1. IF one Merchant ſends another an Account ſtated, and he de- 

1 fires him to write to him ſpeedily, and fend his Exceptions, 
and the Account is reſted upon fourteen Years, it ſhall not after- 
wards be unravelled. 1 Chan. Ca. 127. per Curiam, 

2. So where the Plaintiff's late Huſband and the Defendant had 
Dealings together as Merchants, and ſhe exhibited a Bill for an Ac- 
count; although it was agreed that the Length of Time was no 
Bar, yet the Plaintiff's Huſband living many Years after the Trade a 
and Dealings between them ceaſed, and after ſome Differences and 
Diſputes had ariſen between them, and acquieſcing to the Time of 
his Death, the Court diſmiſſed the Bill, and left the Plaintiff to 
recover at Law, if ſhe could. Mich. 1692. Sherman and Sherman, 
2 Vern. 276. and per Hutchins Lord Commiſſioner, amongſt Mer- 
chants it is looked upon as an Allowance of an Account current, if 
the Merchant that receives it does not object againſt it in a ſecond 
or third Poſt. | | 

3. One Agris, a Goldſmith, having 1 50 J. of Beriley's Money 
in his Hands, gives him a Note, whereby he promiſes to pay to him, 
or Order, on Demand, the Sum of 150/. Berkley being indebted 
in the ſame Sum to the Plaintiff, delivers over that Note to the 
Plaintiff, but without making any Indorſement ; Plaintiff preſently 
carries this Note, and likewiſe another Bill for 80 J. which he had 
upon one Fackſen, to Sir Stephen Evans and Hales, Goldſmiths in 
Lombard-ſtreet, who were his Bankers or Caſhiers, and they gave 
him a Note to this Effect, viz. Received of Mr. Trowell (the Plain- 
tiff) 2301. upon Account; and on the Margin it was written thus, 
Berkley 1501. Jackſon 801. and this Note was figned by Sir Stephen 
and Hales; they preſently ſent their Dunner to Agris to demand the 


Money, but he put them off from Time to Time for about thirteen 
8 or 
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or fourteen Days, though the Dunner had been ſeveral Times with 
him for the Money; and afterwards Agris fails; it was proved in 
the Cauſe, that Agris was ſolvent after the Note given by Sir Ste- 
pben Evans, and had paid above 800 J. to ſeveral People; upon 
Agris's failing, the Plaintiff applies to the Defendants, Sir Stephen 
Evans and Hales, for Payment of the 150/. Sir Stephen not think- 
ing himſelf obliged to pay it, ſends the Plaintiff to Berkley, to 
whom the Note was firſt given, and he likewiſe refuſing Payment, 
the Plaintiff brought his Bill againſt them for a SatisfaCtion, and had 
a Decree at the Rolls, to charge Sir Stephen Evans and Hales ; from 
which Decree they appealed to my Lord Keeper ; and inſiſted they 
were not chargeable with this Money; that they took Agriss 
Note only as Servants to the Plaintiff, and had ſeveral Times ſent 
their Dunner to demand the Money ; that his promiſing them Pay- 
ment was the Reaſon they did not give Notice, nor return the Note 
to the Plaintiff; that their Manner of giving Notes in Lombard- 
ftreet was different from thoſe given by Goldimiths at Temple-Bar, 

et in Subſtance they were the ſame, and amounted to no more than 
a Receipt for the two Notes from ſuch Perſons for ſo much Money, 
which, when they received, they promiſe to be accountable for ; 
that this Bill was but in Nature of an Action of Account againſt 
them as Bailiffs or Receivers of ſo much Money; and at Common 
Law, if ſuch Action had been brought, and upon the Trial it ap- 
peared they had received no Money, the Jury would have found 
againſt the Plaintiff ; that the Reaſon that led Sir Stephen to give a 
Note in ſuch a Form, was a Caſe Mich. 2 Ann. between Ward and 
him, where the Caſe was, that the Plaintiff Yard being indebted to 
one Fellows in the Sum of 60 J. and having a Note from Sir Stephen 
Evans for 100 J. when Fellows came for his Money, Ward ſends a 
Servant with him to Sir Stephen with a Bill of 100 J. and ordered 
him to pay Fellows the 60 l. and indorſe it off the 100 J. Note; but 
Sir Stephen having a Note on one Wallis for 60 l. 105. gives that 
Note to Fellows, who pays him the 10 s. Overplus, and goes away 
with the Note; the next Day Wallis fails; and upon an Action 
brought by Ward for the 100 l. the Court of B. R. was of Opinion, 
that the Delivery of the Note upon Wallis for 60 l. 105. was no 
Payment, and therefore Ward recovered the Whole 100 /. and there- 
fore Sir Stephen now only gave a Note for ſo much received on 
Account ; and the Note in the Margin, ſhewing from whom it was 
due, made it plain, he only acknowledged the Receipt of ſuch 
Notes, but had no Deſign to charge himſelf with the Money till it 
was received, But my Lord Keeper was clear of Opinion, that the 
Note imported an Acknowledgment of ſo much Money received 
on the Plaintiff's Account; that the Entry on the Margin could at 
moſt only ſhew how it was received; and that the Note ſpoke it- 
ſelf, whatever the Forms and Meaning of ſuch Notes were, and 
therefore affirmed the Decree, Mich. 1710. Trowel and Sir Stephen 
Evans & al. 
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Trial. 


(A) In what Caſes a new Trial may be 


granted, oz the Venue changed by a Court 
I. HE Defendant's Wife had pawned her Huſband's Plate 2 7;cem. Reg: 
to the Plaintiff for 110 J. for which the Defendant in 178. S.C. 
Trover had recovered 115 J. Damages againſt the Plain- . 
tiff, and Judgment for it; the Plaintiff exhibited his Bill 
to be relieved againſt the Judgment, and to have a new Trial, ſug- 
geſting that the Defendant was privy to the Pawning, and received 
the 110 J. and the Proofs being read, it appeared that the Defendant 
had confeſſed ſo much; which, if it had been proved at the Trial, 
it was agreed the Defendant could not have recovered on the Trover; 
but there being no Proof now, that the Plaintiff at Law could not, 
by Reaſon of any Accident, have his Witneſſes at the Trial, the 
Court would not, on any Neglect of his, grant a new Trial. Hil. Bus ſor 
15 & 16 Car. 2. Curteſs and Smalridge, 1 Chan, Ca. 23. changing the 


Venue, or for 

granting a new Trial, are not reduced to any great Certainty ; the Grounds for Relief, in the firſt Caſe, is 
artiality in the Jurors; for though, by the Law, the Trial is to be by a Jury de Vicineto, yet if it appears 
that one of the Parties is ſo powerful in Intereſt in the County, and by that Means the other is in Danger of 
not having equal Juſtice done him, the Court will order the Trial in an indifferent County. 1 Vern. 439, 
267. Grounds for a new Trial are, new Evidence diſcovered, which could not poſſibly be made Uſe of in 


the firſt * ; Perjury in the Witneſſes, Partiality in the Jurors, &c. all which muſt be made out to the Satiſ- 
faction of the Court. Vide 1 Chan. Ca. 65. | 


* 2. But where an Action was brought againſt an Adminiſtrator, 
who pleaded Plene adminiſtravit, and the Trial was brought down 
by Proviſo ; and at the Trial, the Defendant being put to prove a 
Sum of 50 l. paid before the Plaintiff's Original, which not being 
provided to do, a Verdict was againſt him; yet after finding the 
Note, whereby his Witneſs was enabled to ſwear that Matter, on a 
Bill brought in Chancery, a new Trial was granted. HII. 28 Car. 2. 
Hennell and Kelland. 

3. So where a Bill was exhibited for a new Trial, ſuggeſting the 
Plaintiff's Mark to the Bond was forged by one Webb, and on that 
| Surprize the Defendant had recovered againſt him at Law, all the 
pretended Witneſſes to the Bond being dead; and a new Trial was 
granted. Mich. 1691. Coddrington and Webb, 2 Vern, 240. 


* bs a Rule, that the Court will not ſet aſide a Trial at Law for any Matter which might, 
be made Uſe of at the Trial. 2 Freem. Rep. 178. 
| | 4. The 
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Tran z, 4. The Plaintiff's Wife had a Bond of 1001. entered into, to her, 
419. S. C. 


by ber Uncle, as a free Gift (as ſhe pretended) to be paid after his 
Death; and this Bill was brought to diſcover the Obligor's Aſſets, 
and to have a Satisfaction out of the real and equitable Aſſets. The 
Defendant inſiſted the Bond was forged, and therefore ought to have 


no Countenance or Aſſiſtance of a Court of Equity ; and there were 


conſiderable Proofs of its being ſo; ſo it went to Law to try factum 
vel non, and found for the Bond; and then the Plaintiff came back 
to the Court, and had a Decree for a Satisfaction out of the Aſſets; 
for it was ſaid, that the Validity of the Bond having been ſo ſolemnly 
determined at Law, where it was only triable, the Plaintiff ought to 


have the common Juſtice and Aſſiſtance of this Court. The Defen- 


dant being diſſatisfied with this Decree, petitioned for a Rehearing ; 


and the Cauſe coming to be reheard, the former Decree was affirm- 


ed. The Defendant. preſſed, much for another Trial, but that was 
denied; for it was faid, if it were granted, and a Verdict againſt 
the Bond, the Plaintiff might, with as much Reaſon, aſk another 
Trial, and ſo Matters would be made endleſs ; beſides it would be 
much more unreaſonable to grant a new Trial in this Caſe, becauſe 
ſeveral of the Plaintiff's Witneſſes, who gave Evidence at the 
former Trial, were ſince dead; but the Defendant being ſtill more 


diſſatisfied, appealed to the. Houſe of Lords, who granted a new 


Trial, and it was found againſt the Bond. Hz. 1500. Wharton 
and Tilley. 


5. An Iſſue was directed to be tried touching the Cuſtom of the — 


Manor of —— which was found againſt the Plaintiff; and the Cauſe 
being heard on the Equity reſerved, it being alledged to be a Cauſe 
of Value, and concerning all the-Copyholds in the Manor, a new 
Trial was directed upon Payment of Coſts, Trin. 1688. Edwin 
and Thomas, 2 Vern. 75. 1 Vern. 489. S. C. Vide 1 Vern, 298. 
where it is ſaid, that upon one Trial it was not proper to make a 
Decree to bind the Inheritance. Ae 

6. But where the Plaintiff, being a Purchaſer, came into Equity 
for Writings, and a Partition of Lands; the Defendant inſiſted there 
was an Intail, and the Plaintiff's Purchaſe not good; the Court, on 
the firſt Hearing, gave the Plaintiff a Year's Time to try his Title; 
an Ejectment was brought, and a Copy of the Deed of Intail Was 
produced, but the Original loſt, and not proved to be executed; 
Verdict againſt the Intail; the Cauſe being ſet down on the Equity 


reſerved, the Defendant inſiſted, he ought not to be bound by one 


Trial in a Matter of Right of Inheritance, but the Court refuſed 
him any Relief, being only a Decree for a Partition; but the Re- 
porter adds a Quære tamen. Trin. 1691. Bliman and Brown, 
2 Vern. 232. | 
7. A Factor buys Cheeſe for his Principal, and then breaks; and 
an Action is brought againſt the Principal, and a Recovery at Law; 
the Plaintiff here endeavoured in the Court of Law, to have got a 
new Trial, but was denied it ; then he brought his Bill, and ſug- 
geſted for Equity, that before the Cheeſe bought, he had counter- 


manded the Authority of the Factor, and that the Defendant had 


Notice of it; and that ſince the Trial the Plaintiff found that the 
Principal Witneſs, on whoſe Teſtimony the Recovery was had, was 
a Partner with the inſolvent Factor, (but that was, not proved); 


another Suggeſtion was, that there could not be an indifferent Trial 


I in 


Ld - 
: * 
—— EC  CCCCCCCEE ACCCECCECICIEGEN IO 
— 


Mw I 


— 


—_» 
8 


> KD JD TRRH 


7 ruſt And 7 ruſtees. 379 
in Suffolk, for- that almoſt all the Freeholders there were made 


in Intereſt, and had declared they would never find againſt their 
Country-men but the Court refuſed to grant a new Trial, Paſcb. 
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(B) Df reſulting Truſts, oz Truſts by Implication at 4 — 2 i 
(C) What ſhall be a Truſt, and not an Uſe executed by the eee. x | 


D) What Ad of the Truſtee ſha % 
. Breath of Truft in him. Amme Ps. auf C4997 Of . i 
(E) That Ad of the Truſtees jointly with Ceſtui que Truſt, edge [He Ne, 67 e, 
02 by Ceſtui que Truſt only, ſhall defeat the Truſt, 02 de , bee agen 
ſtroy contingent Remainders. Of. Fre aps” 
F) When a Truſt is to be executed, what Eſtate oz Jn- 7 
tereſt is to be conveyed, and to whom. SD ben , 
(G) Truſtees how to Account, and what Allowances — e, 2 


have. Mw eos A 2 — 


(H) Yow far Truſtees are anſwerable koꝛ each 3 Fc 1 $407 — 4 


PPP 77 ALL bo 0c hexrged 4, 24 
Lau . ae, Ae un, e, le, fc, . yi ee ne 2 _ | 
| iT 4 « C , . 


(4) When a Truſt _ be laid to be raiſed, 


1. F a Man deviſes 1500/. to A. and B. for ſuch Uſes as the When a Truſt 


Teſtator had declared to them, and by them not to be diſ- A 4 


cloſed, and he diſcloſes the Truſt to A. who by Letter diſ- of Debts, wid: 


cloſes it to B. this ſhall be a Truſt, and the Letter is a good Deviſe for 
Payment of 


Declaration thereof, though either, or both the Truſtees be dead. Pebts, Title =_ 
Trin. 1689. Crooke and Brooking, 2 Fern. 106. Deviſe ; Re. 70 _ 
ſulting Truſts „„ "Þ 


for the Benefit of an Heir, Title Heir; where Executors ſhall be Truſtees for the next of Kin, Title Execa- 
tors and Adminiſirators, 
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380 Truſt and Truſtees. 1 
| 22. But if a Man deviſes 40 J. to be paid to his Couſin F. S. and 
by him to be diſpoſed of in ſuch Manner as the Teſtator ſhould by 
| a private Note acquaint him with, and dies without having made 
any ſuch Appointment ; this ſhall be a good Bequeſt to J. S. and 
ſhall not go to the Executors, from whom it was intended to have 
been given away. 1 Chan. Ca. 198. 
If an Impropriator deviſes to one that ſerved the Cure, and to 
all that ſhould ſerve the Cure after him, all the Tithes and other 
Profits, &c. tho' the Curate is uncapable of Taking by this Deviſe in 
ſuch Manner, for want of being incorporate, and having Succeſſion, 
yet the Heir of the Deviſee ſhall be ſeiſed in Truſt for the Curate 
for the Time Being. 2 Vent. 349. by Finch Lord Chancellor. 
4. A. lent B. 100 J. and in the Note which was given for it, 
Mention was made that it ſhould be diſpoſed of as A. ſhould direct; 
ä | on a Bill exhibited for it, the Court declared it was a Depofitum or 
E/ - Truſt, and decreed Payment of it, tho' it was barred by the Statute . 
4 | of Limitations. 2 Vent. 34 5 6 "A 
1 3 5. A. in Conſideration of 80 J. conveys an Eſtate abſolutely to 
+4 B. and afterwards A. brings a Bill to redeem,” and B. by Anſwer in- 
fiſts that the Conveyance was abſolute, but confeſſes, that after the 
80 J. paid, with Intereſt, it was to be in Truſt for the Wife and Chil- 
. dren of A. and A. replies to the Anſwer ; though there be no. other 
| Proof of the Truſt, yet it will be decreed for the Wife and Children, 
1 Paſch. 1693. Hampton and Spencer, 2 Vern. 288-9. 
F Pollan FL ich Gott ori 6. So if F. S. makes his Will, and his Wife Executrix, and the 
9. A. 50 Son afterwards prevails on his Mother (by telling her that the Exe- 
Ln.” cutorſhip would be troubleſome to her, &c.) to get J. S. to make a 
2 7 5 aas new Will, and name him Executor therein, he promiſing to be 4 
1 , cee, J Wt ge. Truſtee for the Mother, which is done accordingly, and in that Will 
Ss Obort there is but a ſmall Legacy given the Wife; this will be decreed a 
Le. Ce. Truſt for the Wife on the Point of Fraud, notwithſtanding the Statute 
g. u. 30. of Frauds and Perjuries. Hil. 1684. Thu and Thyn, 1 Vern. 296. 


. 


) Of reſulting Truſts, 02 Truſts by Im⸗ 
plication, 


3 1. | F a Man purchaſes Lands in another's Name, and pays the 
3 | Money, it will be a Truſt for him that paid the Money, tho' 
_— (a) By the there be no Deed made, declaring the Truſt thereof; for the (a) Sta- 


Car. 2. All og g 
Dclarations tute of Frauds and Perjuries extends not to Truſts raiſed by Opera- 


and Creations tion of Law. 2 Vent. 361.—1 Vern. 366. S. P. admitted; but there 
of BY = 4 ſaid, that the Proof muſt be very clear, that he paid the Purchaſe 
reditaments Money, ; 
muſt be in | | | 
Writing, ſigned by the Party, or by his laſt Will in Writing, or elſe void; except Truſts ariſing by Implica- 
tion of Law, and transferred or extinguiſhed by Act of Law, which ſhall be of the ſame Effect as if this Act 
had not been made *. | 


* 


7 £ Hoi: 174 G 2 ad 5 22 . If there ate three Leſſees of a Church-Leaſe, and one of them 
By FA A oe FS WY: 3: Leffarrenders the old Leaſe, and takes a new Leaſe in his own Name, 

ca e, bee le. Ar, 1256 (ball be a Truſt for all. Mich. 1684. Palmer and Young, 1 Vern. 
* LAOS Ae. eee, 220 Fo 270. per Curiam. Cir, 


FEE 70 / For K , E » Note ; This relates to Truſts and equitable Intereſts, but not to an Uſe, which js a legal , 
Cote A 196 e, ach, Eſtate. Per Lord Chan. 1 Will. Rep. 112. gt 
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than three Years, for which they contracted at a vert Nur mY 


—— — 


tte Time of the Executing thereof, the Leſſor inſiſted, that B. ſhould | 4; 
be a joint Leſſee with A. and ſhould receive a Moiety of the Profits, e 


and be anſwerable for a Moiety of the Rent, andwefuſed' to let it on 
any other Terms, and accordingly demanded Md received a Moiet 
of the Rent from B. On a Bill brought by B. A. pleaded the Uo 
of Frauds and Perjuries, and that there was no Declaration of 
Truſt in Writing; B. inſiſted that it was good, being a Leaſe for leſs 
than three Vears; or if his Title was not good on that Account, yet 
it was good as a reſulting Truſt; as to the firſt, the Court held; thit 
tho a Leaſe for three Years may be good by Parol, yet when ſuch a | a | 
Leaſe is made in Writing, the Truſt of that Leaſe cannot be declared * 9 7 
by Parol; and as to the ſecond, ordered the Plea to ſtand for al Abd. 
ſwer; (the Judge, who fat in my Lord Chancellor's Abſence, ing H 
in Doubt about it, tho' he inclined to over rule the Plea.) Micb. 
1682. Riddle and Emerſon, 1 Vern. 108. ch como 1691, rao DA 
4. A's Father had executed a Grant of the next Avoidance of a Prec. in Chan. 
Church to B. the Defendant's Father, who was a Clergyman, and a . 8 red 
Perſon much intruſted and employed by him; and the'Grahtee knew OD. 
nothing of the making of this Grant; and being examined in a 
Cauſe had depoſed, that he did not purchaſe it; and it Was held, 
that this was a reſulting Truſt to the Grantor, there being no other 
Truſt declared. Hil. 1699. The Duke of Norfolk and Brown.” 

5. But if the Mortgagee aſſigns over his Mortgage to F. S. and 
declares a Truſt thereof by Parol far A. and B. there being in this 
Caſe an expreſs Truſt declared, though by FA! only, it ſhall pre- 

vent a feſulting Truſt to the Allignot ; for the Statute of Frauds, 
which faves reſulting Truſts, extends, only to ſuch as were reſulting 
"Truſts before the Statute; and a bare Declaration by Parol before 
the Act would prevent any reſulting Truſt. Tin. 1693. Lady Bel- 
lafis and Compton, 2 Vern, 294. but no Decree,  ' 
6. If a Father purchaſes. Lands in the Name of his eldeſt Son, 4 
this ſhall be an Advancement for the Son, and not a Truſt for the | | 
Father, though the Father has been in Poſſeſſion of it, and has re- _ 
ceived the Rents and Profits thereof. Hil. 28 Car. 2. Lord Gray 
and 'Lady Gray, 1 Cban. Ca. 296. 1 Chan. Ca. 27. 8. P. 2 Clan. IL 
Ca. 231. S. P. (a), and there ſaid to be the conſtant Rule. ©, (a) Note; jn 5 


11 8 


in | #314 91. | et es 4 WW” 2 
231. Lord Chan: Nottingham took a Diſtinction where a Parent made a Purchaſe in the. Name of an unad- 
vanced Child, and where, in the Name of a Child already advanced. In the former Caſe it was only an 
Advanicethent fot the Child, in the latter a Truſt for the Parent. | 


7. So where the Lord. of a Weft-Country cute (bis 2 re- 
fuſing to renew) made a Leaſe to his Daughter for ninety-nine Years), . h 4, R 
ahd Sies ard Niete Nast to F. . m4 had Notice of the Leaſe; ee . e . Sar 5 

and took a collateral Security, that the: Daughter ſhould releaſe AAA Howe F, 

within four Years after ſhe attained her . of twenty-one Vears; forte fm orcs Loa” 

and though it was infiſted, that this was'a Truſt for the Father, and POP menen. 4 W-41 | 

that it was the uſtal Method, that Lords of Weſt-Country Manors „ + N ge N 0 

took, when the Tenant ih Poſſeſſion refuſed to renew; yet my Lord A. n O29 EOth Leer 
Chancellor held it no Truſt for the Father, but a Advancement for , 2c; ee ee. Lhe 71 

bis Child; and that the Purchaſer having” purchaſed with Notice of . -© 45:0 ado ororc9rrth_ | = 

it, and taken- a collateral Secutity, he muſt make the beſt of his of 4: * i 9 Nee, WE? | 

Security. Trin. 1687. Fenhings 3 1 Vern. 467. decreed / * © "A 
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Abe Heeg, Sage, 2 FEE So if a 7 ch a Copybold — in the Name 


| WOES: 


of his cldeft Son, an Infant-of about eleven Vear old, and lays dut 
400 f i in Improvements, pays the: Purchaſe· money, and all the Fines, 
19 enjoys it during his Life, (but having ſurrendered it to the Ul 
1 ein nente to bis Wife gar Life, and after to bis younger 
Cue w otherwiſe pnprovided for-;! and. the ;Son 
reZovers, in Ej: _— the Wiſe and Childten. cannot 8 relieved 
againſt, it, for the Purchaſe ſhall be /confidered us an Advancement 
for the Son, and not, a Truſti fon che Father; though he enjoytd it 
daring bis Life far the Sen was bat am Infant at the Viine ôf the 
Porch * Sus 50 . Mamu and. ame Vern. 19. 2 Fern. 
28. S. P. decreed. 0 1 


2 Freem. 252. 9. A Man bought C Cop hold Lands of the d Nature of Borough . 


bed. 1 * * liſh; in Name of his Ade Son, but there was no Declaration of 

ſettled Rule, I fu i, citing.;; but the Plaintiff, wauld have had it as a Truft for 

that whenever the Father, Who, s, well as Theleldeſt Son, were bath dead; it was 

chaſes in the agreed the Father paid the Purchaſe- money, and many Witneſſes 

Name of a were examined on both Sides, and Acts of Ownerſhip, as Receipts of 

Child 1 ny ts, Repairs, Fe. proved in both Father and Son; ſo that the 

vided for, it fn 

is intended 4 Proofs as to that Matter ſermed to be pretty equal; but there ein 

— and no aration in Writing, that it was a Truſt for the Father 

— rag Court decreed, it an Advancement for the Son; which Was 

nr” - in the Houſe of Lords. ö Tri Hr. 1701. Sboles and 'Shales. ban Sint 

He Pat the on the Plaintiff J this Was held ſo before the Statute of Fraudy, 2 and is ince 

becauſe Declarations of Truſts ought to be in Writing, tho' in other Caſes a Truſt will reſule wv 

W FR TY rage: 2527 253, * diggen 14 114 11 31; 

i N . 8001 bw 
& 0 f a Filbs! 115 Lands in his; eldeſt; San' 8. Name, — 

h 8 put into P. ſon, who afterwards, falls lick, and in his 
19 55 the Father g gets him to execute a Deed, deelaring his Name 
was made” uſe of only in Truſt for him; and the Son recovers;; and 
continues, in Poſſeſſion an lines gel ales his, Death his Wife :ſhall 
be endowed, notwithſtanding this, Declaration, of Froſt, and. tho” 
the Father had got a Con ne 155 the lega] Estate from the 


younger Son; for this 1 is a_ at and fraudulent Deed of Truſt to 
Aeceive Credht itors and Purchaſers. Tal 1702. Bateman and Bate- 
man, 2 Vern. 436. 

11. If the Grandfather takes W in the. Name of his. * 


„ 


children, the Father being dead, this ſhall, be an Advancement for 
the Grandchildren, and not a Truſt for the Grandfather; for the 


Father being dead, the Ohildren are under the immediate Cate of 
the Grandfather. Paſeh. 32 Car. 2. Ebrand and Dancer, 2 Chan. 
. Ca. 26. 


Flt Bru: "7 Apron (C n at hay Ke a Tek, and YM" an a Ute 
aachen, Av +: 8 ) execut ed by the Je Dcatute. 


Laus Aver &. Leue, f Lands. are device to . — and their Heirs, in Truſt for 
2: Amy ce WRAY Ke har Fame, Cavert/ and-thatt that; Ttuſtecs ſhall from Time to 


_ 


u Tine pay and diſpoſe of the - Rents and! Profits to the faid Feme 
— „Covert, or to ſuch. Perſons as ſhe, Whethef Sole or Covert, ſhall ap- 
point, and that her Huſpand ſhall baut no! Benefit thereof; and as 


; r 7h ww. 4 2:79 to the Inheritance, in, Truſt to ſuch Perſons as ſhe by Will, or other 


Ze 


Lien ee 


7 rens; 47 FF PW riting under her Hand, ſhould 4 appgibt ; and for want of ſuch Ap- 


oe 3 4 : pointment, 
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Fern and her Heirs, this ſhall be a Truſt; ind not un 
N e the. (a) Statute. Mich. 168 5; Nevil and Saunders, 
1 Vern. 41g. 


A 
ſertled in Fee-fimple, Fe tail, 


and Paſſebom n be always united; by decliving; that Where in} ar of hail be Teifcd of a; 
-to the Uſe - Traſt of any other, by reaſon of any Bargain of Sale, Feoffment, Fine, "Wah Contract, 
gree ment, V ill, or ocherw/iſe, by N whatſoever, Ceftufogue Uſe, or he to whoſe Uſe the Lands ars 
for Life, Years, of otherwiſe, of he who hath any Uſe in Reverſion ot 


op» 


(a) By the 
27 H. g. c. 10. 
it is provided 
that the Uſe 
7 Lands, &c. 


Remainder, Cc. ſhall be deemed to be in Poſleſlion of the Land to all Interits and Purpoſes d 
P * . * 4 ' \ ; | re 
one is ſeiſed of Lands to the Uſe or Iutent that Another ſhall have an yearly Rent out of the * —— 
_ Ceflui que Uſe, or he to whoſe Uſe the Rent is granted; ſhall be deetned in Poſſeſſion thereof, wi. bf the Rent 
und of like Eftate, as he that had the Uſe. But notwithſtanding this Statute, there are three Ways of creating | 


"an Uſe or a Truſt, which fill remaitis as 


at Common Law, and is 4 Creature of the Court of Equity, and 


ſobject only to their Controul and Direction: 1, Where a Man ſeiſed in Fee raiſes a Term for Y 
limits it in Truſt for 4. c. for this the Statute cannot execute; the Termor not being ſeiſed: 400, Vibes 
Lands are limited to the Uſe of A. it Truſt to permit B, to receive the Rents and Profits ; for the Statute 
can only execute the firſt Uſe. 34h), Where Lands are limited to Truſtees to teceive and ! over. the Rents 
boſe Parr 
2 


theſe Points were agreed to. Trin. 1700. Symſon and Turner; per Curiam. * 


2. But where a Man deviſed the Rents and Profits of certain 
Lands to T. B. the Wife af V. B. during her natural Life, to be 

— by his Executors, into her own Hands, without the Intermed- 
ling of her Huſband, and after her Deceaſe he deviſed them to 
others; and it was held by Roteby and Eyre Juſtices, that the Lands 
themſelves belonged to the Wife, againſt Holt Ch, Juſt. who held 
ſtrongly, that the Executors were only Truſtees for the Wife. Trip. 
7 V. & M. South and Allen in B. R. 1 Salk. 228. 

3. If Lands are deviſed to Truſtees and their Heirs, on Truſt to 
permit A. to take the Profits for his Life, and after the Truſtees 
to ſtand. ſeiſed to the Uſe of the Heirs of the Body of A. A. has 
an Eftate-tail executed in him ; for this being a plain Truſt at Com- 
mon Law, what is ſo, muſt be executed by the Statute, which 
mentions the Word Truft as well as Uſe. Broughton and Langley, 


2 Salk. 679. 1 Lut. 823. 8. C. and per Holt Ch. Juſt. the ſame 


Point cont, in the Caſe of Burchett and Durdant, 2 Vent. 3 12. is 
not Law. OCT. Ws Yar? | 

*. 4. But where Lands were deviſed to Truſtees and their Heirs, in 
Truſt to pay ſeveral Legacies and Annuities, and to pay the Surplus 
of the Rents and Profits to a married Woman, during her Life, for 
her ſeparate Uſe, or as ſhe ſhould direct; and after her Death the 
Truſtees to ſtand ſeiſed to the Uſe of the Heirs of her Body, with 
Remainders over ; and the Queſtion was, whether this Deviſe to pay 
the Surplus of the Rents and Profits to the Wife, was ſuch a Uſe or 
Truſt” as was executed by the 27 H. 8. for if it was, then it was 
urged, that ſhe being Tenant for Life, the Limitation after to the 
Heirs of her Body being coupled with it, gave her an Eftate-tail, ac- 


cording to Shelley's Caſe, 1 Co. but if it did not, then the eldeſt Soi 


Comb. 375. 
— Mad. 6 3. 
id. g8, 
103. S. C. 
adjudged by 
two J. againſt 
the Opinion 
of Helt Ch. . 


was to take as a Purchaſer; and it was held by the Court, that ſhe 


had only a Truſt for Life, and conſequently the Heirs of her Body 
muſt take by Purchaſe; and the rather in this Caſe, becauſe it was 
limited to the Heirs of her Body ſeverally and ſucceſſively, as they 
ſhould be in Seniority of Age and Priority of Birth, and the Heirs of 
their reſpective Bodies ifſuing ; and a Difference was taken between 
this Caſe and that of Broughton and Langley, 2 Salk. for there it was 
to permit A. to receive the Rents and Profits for Life ; but here it is 
a Truſt in the Truſtees, to pay over the Rents and Profits to ſuch 
and ſach Perſons ; and therefore the Eſtate muſt remain in them to 
anſwer theſe Truſts ; otherwiſe the muſt be the Truſtee, contrary to 


the 


3 


384 Truſt and Truſleenr. 
the expreſs Words of the Will. Mob. 1928. Jones and the Lord 
Say and Seal decreed, and affirmed in the Houſe of Lords. | 


(D) What Act of the Truſtee ſhall defeat the 
Truſt, oz be a Beach of the Truſt in him. 


i. IF A. ſciſed in Fee, in Truſt for B. for full Conſideration con- 

veys to C. who has Notice of the Truſt ; and afterwards C. to 
ſtrengthen his own Eſtate, levies a Fine to B. the Cæſtui que Truſt 
is not bound to enter within five Years; for C. having purchaſed 
with Notice, notwithſtanding any Conſideration paid by him, is but 


8 (a) a Truſtee for B. and ſo the Eſtate not being diſplaced, the Fine 


and ſupported cannot bar. 1 Vern. 149. agreed fer Curiam. 
in Equity, that | hs : 

regularly no AR of the Truſtee ſhall prejudice the Cæſui que Tra; for though a Purchaſer for valuable 
Conſideration, without Notice, ſhall in no Caſe have his Title impeached in Equity; yet the Truſtee mutt, 
eſpecially in Equity, make good the Truſt ; and my Lord Hobart is of Opinion, that an Action lies againſt 
him at Common Law ; but if he purchaſes, with Notice, then he becomes the Truſtee himſelf, and ſhall be 
4 accountable for every Act of his, as the Truſtee was, and if either becomes inſolvert, the 1 que 7 ruft has 
1 P his Remedy againſt the other. The Truſtee of a Legacy dying before the Legacy is paid, ſhall not prejudice 
< Ll , L11he the Legatee ; ſo if a Truſtee of Land die without Heir, though the Lord by Eſcheat will have the Land at 
| So PY Ah Law, yet it will be ſubject to the Truſt in Equity. Trin. 1702. Eales and England; ſo if 4. puts out 100 J. 
| O31 7 4 77/V72- "at Intereſt in the Name of B. who after becomes a Felo de ſe, A. may be relieved againſt the King upon his 


Truſt, in Equity, upon the Statute of 33 H. 8. cap. 39. vide Hard. 176, 466, 395, 468. Lane 54. 


© - * — 7 


2. So if an Executor, in Truſt for an Infant Reſiduary Legatee, 
renews a Leaſe, Part of the Teſtator's Perſonal Eſtate, in his own 
Name, and firſt mortgages it, and then aſſigns the Equity of Re- 
demption to a Truſtee, to ſell for Payment of his own Debts, and 
his Truſtee ſells to one who had Notice of the Infant's Title, the 
Purchaſe will be ſet aſide. Mich. 1687. Valley and Walley, 1 Vern. 
484. decreed. | 

3. If a Truftee ſells the Land to a Stranger, who has no Notice 
of the Truſt, and a Fine and Proclamation, and five Years pals, 
and the Truſtee afterwards, for valuable Conſideration really paid, 
purchaſes theſe Lands again from the Vendee, the Vendee, notwith- 
ſtanding the Fine, &c. ſhall ſtand ſeiſed as at firſt, and as if the 
Land had never been fold. Mich. 34 Car. 2. Bovey and Smith, 
1 Vern. 60, 61, 144. 2 Chan, Ca. 124. S. C. 


* 


Ca 2 e . , 

U ,t) What Acs of the Truſtee, jointly with 
amet, 0 fe Agar 04, 1552s Ceſtui que Truſt, oy by Ceſtui que Truſt only, 
rl irene co ee, mene AhANWL defeat the Truſt, oz deſtroy contingent 
4 cute , Wye G1 rem , Remainders. 
eu 2 A AC aa, | 

4222 


1 Will. Rp. 1. JF Truſtees in a Settlement, to ſupport contingent Remainders, 


eee b, 128. 8. C. e. . fy 2 
9 338 (a) join with the Tenant for Life in any Conveyance, to de- 
declared by | | ſtre v 
Lord Keeper | ; 
Harcourt. (a) But if a Truſtee joins with a Cefui gue Truft in Tail in any Conveyance to bar the Intai!, 


this is no Breach of Truſt; for it is no more than what he may be compelled to, tho' the Truſtee himſelf 
might have barred ſuch Intail without bis joining; and that nM orly by Fine or Recovery, but likewiſe by 
Feoffment, Bargain or Sale, Deviſe or Surrender, (if the Intail be of a Copyhold, and there is no particular 
Cuſtom which requires a Common Recovery); for ſuch Intail is not within the Statute de donis, but remains 
as at Common Law ; and being a Truſt is governable only by the Rules of Equity, and not by the Niceties 
of the Law ; and this ſeems to be ſupported not only by the latter, but by the far greater Number of Autho- 
rities, and in Caſes wherein the very Foint itſelf was debated, tho' there are cbitry Sayings and Opinions, 
which have made ſome Diſtinctions, and others whielr have flatly contradicted it. Vide 1 Chan. Ca. 49, 212. 
r Chan. Rep. 68. 2 Chan. Ca. 78, 64, 1 Vern. 13, 440. 2 Vent. 350. 2 Vern, 133, 583, 702. 1 
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[ruſt and Truſtees. 385 
ſtroy the contingent: Remainders before they come n efſe-;\ this is a 
plain. Breach of Truſt ; and whoeyer claims under 'fuch Convey- 
ance, having Notice of the "Truſt, or by a voluntary Settlement, 
ſhall be liable to make good the Eſtates. Mich. 9 Ann. Pye and \ 
Georges, 2 Salk, 680. Vide the Caſes infra. r 1553019; 


1 5 we &@a i 
| 1 222 11 
2. But where a Settlement was made in Conſideration of a Mar- Gi/5. Eg. Rep: eee, 44 


riage, and 3000 J. Fortune, and for ſettling the Lands in Queſtion 34. >. ee 32 Sr aa” 
_ the ey and wn —— ; and the Lands were limi- See Trevor Fixe 1. 2 
ted to Truſtees, in Truſt for the intended Huſband for 00 Years, if .. 
he ſhould ſo long live, Remainder to Truſtees during fs Life, * 5 25 
ſupport contingent Remainders; Remainder to the firſt and other 

Sons of that Marriage, Remainder to the Heir of the Body of the 

Huſband, Remainder to the firſt and other Sons of that Marriage, 

Remainder to the right Heirs of the Body of the Huſband, Re- 

mainder to the right Heirs of the Huſband ;' the Marriage took Ef- 

fect, and. the Huſband and Wife and Truſtees to ſupport, &c, by 

Fine and other Conveyance ſettle theſe Lands on the Huſband for 

ninety-nine Years, if he ſhould ſo long live; Remainder to Truſtees 

during his Life to ſupport contingent Remainders; Remainder to 

the Wife for her Life, for her Jointure, Remainder to the firſt and' 

other Sons of that Marriage, Remainder over to ſeveral others; 

and then the Huſband and Wife died without Iſſue; and the Plain- 

tiff being Heir at Law to the Huſband, brought his Bill to ſet aſide 

this ſecond. Conveyance. by the Truſtees, as being made in Breach: 

of their Truſt ; and infiſted, that they were Truſtees, as well for the 

Support of this Remainder as of the Remainder to the firſt and 

other Sons, all being contingent Remainders; and that ſuch Con- 

veyances ought to be ſet aſide, as has been the Practice of this 

Court, at leaſt the Opinion of the Court theſe twenty' Years: paſt. 

Lord Chancellor held it to be ſo as to the firſt and other: Sons, who 

came in, and were to be conſidered as Purchaſers under the Marriage- 

Settlement and Portion; and faid it would be dangerous for any 

Truſtees to make the Experiment, for that it was moſt certainly a 

Breach of Truſt ; and if it ſhould ever come in Queſtion, he thought 

this Court would ſet afide ſuch a Conveyance, not but that he ſaid 

the Caſe might poſſibly be ſo circumſtanced, as that this Court 

would not relieve againſt it; but where Relief is to be, given, in 

ſuch Caſe, it is only to thoſe who come in and claim as Purchaſers, as 

the firſt and other Sons, but all the Remainders after to the Heirs of (4) 7;4 1 Lev. 

the Body of the Huſband, Remainder to his right Heirs, are meerly 287. Bee 

voluntary, and not to be (a) aided in this Court; and therefore „ich Teens 

diſmiſs'd the Bill. Mich. 17 13. Tipping and Piggoat. cent. 

3. So if a Settlement on a Marriage-Treaty be made on the 1 /. Rep. 
Huſband for ninety-nine Years, if be live ſo long, Remainder to 387. S. C. 
Truſtees to preſerve contingent Remainders; Remainder to the 
Heirs of the Body of the Huſband by the Wife, Remainder to the 
Heirs of the Huſband; and there is Iſſue two Sons and a Daughter; 
and the Wife being dead, the Huſband and Truſtees join with the 
eldeſt Son in a Fine or Feoffment to F. S. this is a good Bar of the 
Truſt-Eſtate, and the Truſtees joining is no Breach of Truſt, for 


they were Truſtees purely for the Tenant” in Tail, and to preſerve 
his Eſtate, and not to ſtand in Oppoſition to bim for the Sake f 


thoſe who were to come after him. Mich. 1717. lee and Of 
borne, 2 Vern, 7 54. 
8 3 


Truſt and Truſteer. 


* 4. J. S. by a Marriage Settlement was Tenant for ninety-nine 
Years, if he ſhould ſo long live, with Remainder to Truſtees and 
their Heirs during his Life to ſupport contingent Remainders, with 
Remainder to his firſt and every other Son ſucceſſively in Tail Male, 
Remainder to Truſtees for 500 Years, in Truſt to raiſe Portions for 
Daughters, if there were no Iſſue Male, or that ſuch Iſſue Male died 
without Iſſue before Twenty-one; J. S. had Iſſue a Son, and being 
of Age and about to marry, he and his Father bring a Bill to have 

the Truſtees join in making an Eſtate, in order to ſuffer a Common 

Recovery, that he might be enabled to make a Settlement on his 
Marriage. And it was urged, that the Truſtees were only Truſtees 
for the Son, and ought to execute Eſtates as he ſhould direct, he ha- 
ving the Inheritance in him; and that the End of the Truſt was to 
hinder the Father from defeating the Son of the Eſtate. On the other 
Side it was urged, that theſe Truſtees were not only Truſtees for the 
eldeſt Son, but were deſigned as a Guard to the whole Settlement; 
that the Mother being living, there might be other Children, and for 

q the Truſtees to join, would be a Breach of Truſt; and if there 
_ "gw, 4 ſhould be Danghters, they would by this Means be entirely ſtript of 
Lt He Sheer, has a bi ge, their Portions 5 and tho * Term for raiſing them was anſkilfully 
MUths 13: HG. l. „, KA ee drawn in putting it behind the Eſtate-tail to the Sons, yet this 
GOO f He AH Lore - 4c Court had ſet it ſometimes before thoſe Eſtates. There being a 
„ mme, Daughter, in this Caſe, my Lord Harcourt directed, upon giving 
4 8 . fe. gl, Security for the Daughter's Portion, that the Truſtees ſhould: join 
* in the Recovery. Trin. 11 Ann. Freuin and Charleton, 
As I F. By a Marriage Settlement Lands were ſettled on the Huſband 
and Wife for Life, Remainder to Truſtees to preſerve contingent. 
Remainders, Remainder to their firſt and every other Son in Tail 
Male; and the Huſband and Wife being married twelve Years, and \ 
[| having no Iſſue, and having contracted Debts, they bring a Bill, 
1 and pray that they may be enabled to ſell Part of the Lands for 
| Payment of the Debts; and the. Truſtee confented, provided he 
might be indemnified ; and though it was urged, that there were 
Precedents of like Caſes ; yet my Lord Chancellor retuſed to make 
any ſuch Decree, ſaying, he had known People married near twenty 
Years without Iſſue, and after had Children; but at the Importunity 
of Counſel, gave them Time to attend him with Precedents, VV in. 
1683. Davies and Weld, 1 Vern. 181. 
6. But where A. having mortgaged his Lands, and alſo confeſſed 
a Judgment, and he afterwards, on a Marriage- Treaty, ſettled the 
Lands thus incumbered to the Uſe of himſelf for Life, Remainder 
to Truſtees to ſupport contingent Remainders, Remainder to his 
Wife for Life, Remainder to his firſt and other Sons in Tail, Re- 
mainder to his own right Heirs, and having no Iſſue, articled to ſell 
the Lands to J. S. who brought à Bill for a ſpecifick Performance 
of the Agreement, and ſuggeſted that the Truſtees refuſed to join, 
and that the Mortgagee threatened to enter; and it was decreed, 
| that the Truſtees ſhould join and be indemnified, the Eſtate being 
, eee, of eZ gauge ef an Equity of Redemption only; and there being no Iſſue, (tho 
4 WE i Py 4 AA, the Huſband and Wife were married fix Years) and the Wife on her 
Bt: 7. e , „Examination in Court conſenting freely thereunto, Mich. 1693. 
5 WP Fs Is . Platt and Sprigg, 2 Vern. 303%. But nate; thoſe: Settlements can 
FLO Have 110 ad * C1 rarely be broke through but by an Act of Parliament, "wy 
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7. Sir fobn J. revor, late Maſter of the Rolls, being ſeiſed of the 1 V, Rep. 
Eſtate in Queſtion, which was the antient Eſtate of — Family, and 43, Ae 
of the Value of 239 J. per Ann. or thereabouts, on his Marriage with Lew and Ef. 

77 5 r ? 
Fane Puleſton, Widow, enters into Articles on the 2 3d of Ofober 161. 8. C. 
1669. with the ſaid Jane, and with Wilkam Saliſbury and Sir 
Richard Loyd, as her Truſtees, whereby, in Conſideration of the 
intended Marriage, and of the Love and Affection he had and bore 
to the faid Fane, and the Heirs Males of their two Bodies, he 
doth for himſelf, his Heirs, Executors and Affigns, covenant, pro- 
miſe and grant, with the ſaid Truſtees, their Heirs and Aſſigns, that 
he would, at his own Coſts and Charges, before the End of two 
Years next after the Date thereof, at the Requeſt of the ſaid Tru- 
ſtees, their Heirs and Aſſigns, ſettles convey and aſſure to the ſaid 
Truſtees and their Heirs, as they or their Heir, or their Counſel, 
ſhould direct and appoint, the Lands in Queſtion, to the ſeveral Limi- 
tations and Uſes in theſe Preſents mentioned and expreſſed, and alſo 
in the ſaid Settlement and Conveyance, as ſhall be agreed on by the 
ſaid Sir John Trevor, William Saliſbury and Sir Richard Loyd, and 
to no other Uſe or Uſes whatſoever, vis. To the Uſe of Sir John 
Trevor for Life, without Impeachment of Waſte, and after his De- 
ceaſe, to the Uſe of the ſaid Jane Puleſton for her Life, and after her 
Deceaſe, to the Uſe of the Heirs Males of the Body of the ſaid Sir 
John Trevor, upon the Body of the ſaid Jane Puleſion to be begot- 
ten, and the Heirs Males of ſuch Heirs Males ifluing ; and for De- 
fault of ſuch Iflue, to the Uſe of the right Heirs of Sir Fobn Trevor 
for ever, with a Covenant from Sir John Trevor with the Truſtees 
and their Heirs, that the ſaid Premiſſes ſhall remain to the ſaid Fane 
Pulefton, during her natural Life, after the Death of the faid Sir 
John Trevor, free from all Incumbrances, and a Covenant in the 
Words following: And the ſaid Sir Fobn Trevor doth further, for 
him and his Heirs, grant and agree to and with the ſaid William Sa- 
liſbury and Sir Richard Loyd, their Heirs and Aſſigns, that in Caſe 
the Uſes and Limitations in theſe Preſents are not hereafter well and 
truly raiſed, according to the true Intent and Meaning of theſe Pre- 
ſents, that then the ſaid Sir John Trevor, and his Heirs, ſhall ſtand 
and be ſeiſed of all and ſingular the ſaid Premiſſes, until ſuch Time 
that a farther Aſſurance of the ſaid Premiſſes be made, to ſuch. Uſe - 
and Uſes, Intents and Purpoſes, as herein before- mentioned, expreſſed. 
and declared; and ſoon after the Marriage took Effect, and Sir John 
had Iffue by the ſaid Jane the Plaintiff, his eldeſt Son, the-Defen- 
dants three younger Sons, and two Daughters, Theſe Articles were 
laid by for ſeveral Years, and nothing farther done upon them ; but 
in 1692. Sir John Trevor levies a Fine of thoſe Lands; and the two. 
Truſtees being dead, without having ever requeſtcd a Settlement, the 
Plaintiff, ſome Time after this Fine, marries againſt his Father's 
Conſent, and by ſeveral other Acts of Weakneſs and Difobedience, - 
became ſo obnoxious to his Father, that 29 Septems. 1699. Sir Jaun 
Trevor makes a Deed, wherein he recites theſe Articles, that he had 
thereby agreed to ſettle and conyey theſe Lands to the Uſe of him- 
ſelf for Life, Remainder to the ſaid Dame Jane his Wife for Lite 
Remainder to the Heirs Males of his Body on the Body of the faid 
Dame Jane to be begotten ; and reciting that his Son Edward (the. 
Plaintiff) was very weak and diſordered in his Underſtanding, -and 
that all Methods to improve him had been ineffectual and allo, rect- 
| | MD. ting, 
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; ig, that he had married with a ſtrange Woman, and thereby 


brought Diſgrace on his Family, to the Ruin thereof ; and that he 


was of a furious Spirit towards his Brothers and Siſters ; therefore, 
and for ſeveral other Cauſes and Conſiderations, Sir John declares, 


that it was the Intent and Meaning of the ſaid Parties, at the Time 
of levying the ſaid Fine, that the ſame ſhould be and enure to the 
Uſe of himſelf for Life, without Impeachment of Waſte, then to the- 
Uſe of the ſaid Dame Jane for Life, Remainder to the Defendant 
Fohn Trevor, his ſecond Son, and the Heirs Males of his Body, with 
like Remainders to Arthur and Tudor Trevor, his two youngeſt Sons, 
with a Remainder to his own right Heirs; and a Proviſo, that if any 
of his three younger Sons ſhould marry without his Conſent, that 
then he ſhould have Power to*demiſe or leaſe the ſaid Premiſſes for 
the Term of 500 Years, reſerving Rent, or no Rent, as he thought 
fit, to any Perſon or Perſons he ſhould think fit ; and the 16th of 
October next following, he makes a like Settlement of other Lands, 
of the Value of 630 /. per Ann. and upwards, and the 2oth of May 
1717. dies Inteſtate, leaving a Perſonal Eſtate to the Value of about 
40000 J. and alſo a Real Eſtate in Treland, of the Value of 750 J. 
or thereabouts, being let out on Leaſes for Lives, and worth to be 
ſold, about 24000 J. and alſo ſome new purchaſed Lands in Eng- 
land, of the Value of 300 J. per Ann. or thereabouts; and by his 
Death the now purchaſed Lands, and the Eſtate in Ireland, de- 
ſcended to the Plaintiff, his eldeſt Son, who alſo became intitled to 
his Share of the Perſonal Eſtate, which amounted to upwards of 
ooo J. After his Death Fohn Trevor entered on the Lands ſettled 
on him as aforeſaid, for which he being provided for beyond his 
Share of the Perſonal Eſtate, could have no Part thereof, by Reaſon 
of the Statute of Diſtributions ; and this conſiderably augmented the 
Shares of Edward the eldeſt Son, and the other Brothers and Siſters ; 
notwithſtanding which the Plaintiff, the eldeſt Son, brought his Bill 
to have the Truſt performed, and a ſpecifick Execution of theſe Ar- 
ticles, and that the Lands compriſed in the Articles may be con- 
veyed to him, and the Heirs Males of his Body, according to the 
Purport of the ſaid Articles, and to have a Diſcovery of the Deeds 
and Writings, and an Account of the Rents and Profits from the 
Time of his Father's Death. It appeared that theſe Articles had 
been thrown by for ſeveral Years as uſeleſs, and were, after Sir John 
Trevor's Death, found at the Bottom of an old Trunk ; but the 
Plaintiff having gotten the fame into his Cuſtody brought this Bill 
for a ſpecifick Performance thereof. 

For the Defendants it was inſiſted, that though by the firſt Part of 
the Articles they ſeemed to be only executory, yet by the laſt Part, 
by the Covenant to ſtand ſeiſed, that they were actually and imme- 
diately executed; that he thereby covenanted to ſtand ſeiſed to the 
before-mentioned Uſes, till a Settlement was made thereof accord- 
ingly ; that no ſuch Settlement having ever been made, the Uſes con- 
tinued to be executed by Virtue of that Covenant; that by theſe 
Uſes he was plainly Tenant in Tail, then by the Fine had bound his 
Iſſue, and made himſelf Maſter of this Eſtate, which he might ſet- 
tle and diſpoſe of as he thought fit ; that he was Tenant in Tail, ap- 
peared from this, that if a Settlement had been made purſuant to tho 


very Words of the Articles, he had an Eſtate-tail in himſelf ; that 


wherever the Anceſtor takes an Eſtate for Life, and afterwards in 
: 2 the 
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the ſame Deed, a Limitation is made to the Heirs Males or Heirs 
Females of his Body to be begotten ; that in ſuch Caſe the Heirs 
Males, or his Heirs Females, take by Deſcent, and not by Pur- 
chaſe ; that this is a known 'and ſtanding Rule of Law which has 
never yet been ſhaken ; that the Limitation after to the Heirs Males 
of ſuch Heirs Males was Tautology, and of no Uſe ; that it Vas 
ſaying no more than what the Law would have ſaid without theſe 
Words ; and therefore, if there were two ſuch Limitations one after 
another, they would not impeach ar controul the firſt Limitation ; 
and this appears clearly by Shelley's Caſe, 1 Co. and in a Caſe of 
Legat and Sbervell in this Court, where the Judges of C. B. by 
Certificate under their Hands, gave their Opinions accordingly, that 
the Settlement being actually executed, the Law was open, and the 
Plaintiff had no Occaſion to come into this Court for a ſpecifick 
Execution of What was already executed; that this was plain from 
the Covenant, that the Wife ſhould enjoy during her Life, free from 
Incumbrances, and this Covenant does not go to the whole Eſtate 
agreed to be ſettled, but only to the Eſtate for Life of the Wife; 
that if the Iſſue were intended to take as Purchaſers, this Covenant 
would have been extended to the whole Eſtate, as the Iſſue under 
this Marriage Contract were Purchaſers of it, as well as the Wife; 
but the Heirs Males of the Body of Sir John Trevor coming in 
only by Virtue of the Intail, it would have been vain and idle to 
have carried that Covenant beyond the Eftate for Life of the Wife, 
becauſe it would only be a Covenant for himſelf, that the Clauſe 
without Impeachment of Waſte did not neceffarily argue an Eſtate 
for Life in Sir John Trevor; that it was for the Sake of the inter- 
vening Jointure to his Wife, which would have obſtructed that 
Power without expreſs Words; and he might have been enjoined 
from Waſte in this Court, for the Preſervation of her Jointure, if 


* Vide this 
Caſe, infra 
Letter (F.) 
Cale 7. re- 
ported cont”. 


he had not reſerved to himſelf an expreſs Liberty of committing | 


Waſte ; that this Court was not bound in all Cafes to carry Articles 
executory (admitting theſe were ſo) into Execution; that if the 
Nature and Circumſtances of the Caſe were ſuch as to make it un- 
equitable and unconſcionable, this Court would never decree a ſpe- 
cifick Execution of Articles; that in this Caſe it was unreaſonable 
to aſk Aſſiſtance of this Court, when ſo much greater Compenſation 
was to come to the Plaintiff ; that by the Deſcent of fo great a real 
Eſtate, and the Acceſſion of ſo great a Share of the perſonal Eſtate, 
the Plaintiff was abundantly recompenſed for. the Value of the Eſtate 
in Queſtion ; that it was in Sir John Trevor's Power to have pre- 
vented him of either, and his not doing it was equivalent to an ex- 
preſs Deviſe thereof to him, and therefore ought to be look'd on as 
a Satisfaction; that in the Caſe of Blandy Wigmore._in this Court, 
where the Huſband, before Marriage, gave a Bond to leave his Wife 
worth 500 J. if ſhe ſurvived him, and he afterwards died Inteſtate, 
and her diſtributive Share came to above 500 J. this was adjudged 
a Satisfaction of the Bond; that Sir John Trevor plainly took it he 
had a Power over this Eſtate; that his Judgment was fo well 
known, that he never would have attempted it, if he had not 
thought it clear; that the Diſobedience and Behaviour of his Son, 
the Plaintiff, were ſuch, as put him under a Neceſſity of conſider- 
ing the Nature and Extent of his Power over this Eſtate; and ſince 


he, who was ſo good a Judge in Caſes of this Nature, had dil- . 
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| poſed of the Eſtate, this Court would preſume he had Power fo 
to do, and that the Motives of his Proceeding herein were juſt and 

warrantable. | 

But notwithſtanding theſe Reaſons it was decreed for the Plain- 
tiff. Lord Chancellor ſaid, this Caſe ought to be confidered now 
as if this Bill had been brought within two Years after the Making 
of the Articles; that if a Bill had been then brought, there could 
have been no Doubt but that a Settlement. muſt have been decreed 
purſuant ta the Intention of the Articles; that upon Articles the 
Caſe was ſtronger than on a Will; that Articles were only Minutes 
; | or Heads of the Agreement of the Parties, and ought to be ſo mo- 
be, D. e 1/4 e 1 ond 4 delled when they come to be carried into Execution, as to make 
92 Hen weber e Hh />7them effectual; that the Intention of the Parties was only to give 
ons Ae, lu, 5 He 45459 Sir Joln Trevor an Eſtate for Life; that if it were otherwiſe, it 
ea would have been vain and ineffectual; and it would have been in 
2 3 „bis Power, as ſoon as the Articles were made, to have deſtroyed them; 
* Me fr Ag, Hh K. ace, that then the Conſideration of Love and Affection which he had to 
e 114 HC Ate bo Jane and the Heirs Males of their two Bodies, would have run 
2 ae 7 £117 thus, that he did, in Conſideration thereof, ſettle an Eſtate on him- 
e e, em, ue ſelf, which he might give away from his Heirs Males whenever he 
x | 55 thought fit; that this was much ſtronger, by Reaſon of the Limita- 
* e 0 | tion, and to the Heirs Males of ſuch Heirs Males iſſuing; that the 
Conſtruction contended for by the Defendant, would. make theſe 
So ol ee, Hoe HS ty ee Words perfectly uſeleſs and idle; that he did indeed admit it to be 
a. <4? fe ft 5014: To reported in Shelley's Caſe, 1 Co. but he faid, 1//, That was not at 
, , , , all material to the Principal Point in Queſtion there. 2dly, That in 
4 4 4 bs 9 .-. ,. - Anderſon's Report of that Caſe, nothing like it was taken Notice 
Cee of He dee, i cf; and he ſaid, that few or none of the Points reported by my Lord 
of He Hors He e 4 Coke, were the Reſolutions of the Court. 3dly, That the Reaſon 
Gear A He LIFT i wel that Caſe was, for that if it had veſted in the eldeſt Son by Pur- 
nu crow te Ai 5: chaſe, and that Heirs Males of the Body ſhould have only been a 
1 , Deſcription of a Perſon, that then, if he had died without Iſſue, there 
eee , had been (as was then held) an End of the Eſtate-tail, and none of 
| He 7; < EG A Ae , the younger Sons could have ſucceeded to it; but this has been held 
A., 5 7Tce 22, /=1/0therwiſe ſince that Time, and a Judgment in Point, in Carter's 
„ peer, Ye 17 A Reports, * n os the * mg 80 to all 
„ „the Sons ſucceſſively, notwit ing its veſting in the eldeſt Son 
6 bu A 2 . by Purchaſe ; that 44 did not 3 the Caſe of Legatt and 
eral or j Melctors Shewell was; but if it were as cited, he thought it not Law; that 
the Intention of the Articles was plain, to make the Iſſue of that 
Marriage Purchaſers ; that they were wholly relative to a ſubſequent 
Settlement to be made ; that the Agreement to ſettle to the Uſes 
therein, and alſo in the ſaid Settlement to be agreed upon, could 
only be intended ſuch other Uſes as were neceſſary to make the Set- 
tlement effectual; and that it could never be intended other Uſes 
inconſiſtent with, and repugnant to thoſe Articles; that if that had 
been their Intent, it had been in Effect but an Agreement with the 
1 Truſtees to ſettle thoſe Lands as he thought fit; that the other Uſes 
1 a to be agreed upon, muſt not be ſuch as would overthrow the preſent 
Uſes, but ſuch as would eſtabliſh and ſupport them; that this could 
1 only be by a Limitation to Truſtees to ſupport the contingent Re- 
{ mainders ; that this Limitation to the Heirs Male of his Body was 
| in Effect but a Limitation to his firſt and other Sons; and if the 
1 Articles had been ſo penned, would not this Ccurt have decreed a 
| 2 | Limitation 


— CO SSI _ 
- 


— "Yo RI 


. * | _ — _ 
1 4 . > 
e er FFT ²˙¹·—.m U may 


— 4 — 


„* 


7 ruff aud: Truftees, 


Limitation to Truſtees to preſerve them ? or if by Fine, or other- 
wiſe, they had been deſtroyed before they took Place, would not 
this Court have ſet them up again ?. that the Limitation to the Heirs 
Males of his Body, upon theſe Articles, was but a contingent Re- 
mainder, and yet ſuch as within the Intent of the Parties ought to 
be preſerved ; that the Covenant to ſtand ſeiſed was until ſuch Time 
as the Ules therein were well and truly raiſed, according to the true 
Intent and Meaning of the Articles; that if a Settlement had been 
made defective in any Particular, that would not have been final or 


concluſive ; that a ſecond Settlement muſt have been made till the 


Uſes therein were well and truly raiſed; that this Covenant for ever 
ſubſiſted till ſuch Settlement were made; that he did not believe 
that it was Sir Fob! Trevor's Opinion, that he was abſolute Maſter 
of this Eftate, and might diſpoſe of it as he thought fit ; that if that 
had been his Opinion, he would have thought it ſufficient to have 
levied a Fine thereof, without tranſmitting down his Son to Poſterity 
with ſuch a Blemiſh ; that the Reaſon of that could only be to diſ- 
courage his Son from attempting to break into the Settlements he 
had made of this Eſtate; that if it were otherwiſe, he thought 
it no Imputation on Sir John Trevor's Judgment; that the Provoca- 
tions he might be under from his Son's Diſobedience and Miſbeha- 
viour might ſo far biaſs his Judgment, as to incline him to think he 
had Power over this Eſtate ; that he would not look on theſe Settle- 
ments in 1699. as made by Sir John Trevor, Maſter of the Rolls, 
but as made by a Father provoked by the undutifut Behaviour of 
an eldeſt Son; that he hoped never to ſee the Time when this Court 
fhould fo far have Power as to judge what Behaviour of a Son ſhould 
amount to a Forfeiture of his Eſtate, and therefore thought, if the 
Settlement had been made, no M:ſbehaviour of the Son could 
amount to a Forfeiture of it; that as to the Eſtate deſcended on 
the eldeſt Son, this came to him by Accident ; it was not given to 
him by his Father in Satisfaction of the Articles; and there may 
happen a Caſe where no Eſtate at all may deſcend to an eldeſt Son; 
and if a Father, upon ſuch Articles, ſhould have Power to defeat 
an eldeſt Son, and leave him no other Proviſion, it would be of dan- 
gerous Conſequence to eſtablith a Precedent of ſuch a Power ; that 
though the eldeſt Son in this Caſe happened to be well provided for, 
ſo were the younger Sons tao; and as they were ſufficiently pro- 
vided for, there was the leſs Reaſon to take away this from the 
Eldeſt ; that this Eſtate being ſpecifically agreed to be ſettled, it 
was a Truſt for the eldeſt Son, which he came here to have an 
Execution of, and not to have a Recompence or Satisfaction for it; 
that this Truſt paſſed with the Lands into whoſe Hands ſoever they 
came, and could not be defeated. by any Act of the Father or the 
Truſtees ; and therefore decreed a Conveyance to the Plaintiff and 
the Heirs Males of his Body, and an Account of the Profits from 
the Father's Death, and the Deeds and Writings to be delivered up. 
Trin. 1719. Trevor and Trevor, This Decree was affirmed in the 


Houſe of Lords, 


1 Will. Rep. 
622. 9. ©. 
ſays, it was 
decreed that 
the ſecond 
Son and his 


younger Bro- 
thers and 


Siſters ſhould join in a Fine to Plaintiff, the eldeſt Son, to hold to him in Tail, with Remainders to the other 
Sons in Tail ſucceſſively, according to the Marriage Articles. In Dom Proc“ this Matter was greatly debated 
by Lord Chan. and Lord Nottingham for the Decree, and Lords Trevor and Harcourt againſt it; but it was 


affirmed without any Diviſion. /bid. 634. 
Debate the Decree was affirmed in Dom" Proc', Aid. 166. | 


(F) When 


2 Mod. Ca. in Law and Eg. 161. S. C. fays, after a long 
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* 1. X Huſband, as Adminiſtrator ,to his Wife, obtained a Decree 
0 againſt the Truſtees to raiſe her Portion; but he being a 
younger Brother, having made no Settlement on her, and having a 
Son by her, the Money was decrecd to be raiſed, and put out for his 
Benefit for Life, then to the Son for Life, and if he leave Iſſue, then 
for ſuch Iſſue; but if he dies without Iſſue, and the Father ſurvive, 
he to have it. Paſch. 1700. Wytham and Catot horn. a 
* 2. Upon a Marriage, Articles were entred into, whereby it was 
agreed, that the Wife's Portion ſhould be laid out in the Purchaſing 
of Lands, which ſhould be ſettled on the Huſband and Wife for their 
Lives, and the Life of the longer Liver of them, and after to the 
Heirs'of the Body of the Wife, by the Huſband to be begotten ; yet 
the Maſter of the Rolls decreed the Settlement to be to the firſt and 
other Sons, '&7c, ſo as the Huſband and Wife might not have Power 
to bar the Iſſue. Mich. 1698. Tones, and Langhton, | 
2 Vern. 428. 3. $0 where an Eſtate was limited to A. and B. in Truſt for C. 
. and the Heirs of his Body; Proviſo, that if he die without Iſſue, then 
in Truſt for D. for Life, with Remainders over; and C. brought his 
Bill to have the Truſtees make a Conveyance of the legal Eſtate to 
him, and that it might be to him in Fee, to prevent his ſuffering, a 
Recovery; the Truſtees by Anſwer ſubmitted to the Court; but 
the other Remainder- men, who were Defendants, oppoſed the exe- 
cuting any legal Eſtate to C. becauſe he would then ſuffer a Reco- 
very, and defeat the Intent of the Donor, which was, that it ſhould 
be preſerved: for them, in Caſe C. had no Iſſue; they alledged, that C. 
had married improvidently, and was extravagant, and would ſpend 
the Eſtate, and cited the Caſe at the End of Twine's Caſe, 3 Co. 
where, if an improvident Man makes a voluntary Settlement, to 
put it out of his Power to ſpend his Eſtate, this Settlement ſhall be 
iupported even at Law; and therefore a Court of Equity will never 
help an extravegant Man to deſtroy ſuch a Settlement as this; and 
that in the Caſe of Sir Fra. Gerrard, the Lord Chancellor Jeferies 
had refuſed to decree the Truſtees for Sir Francis and the Heirs of his 
Body, with a Remainder to a Charity, to convey the legal Eſtate, 
ſo as to enable him to ſuffer a Recovery, On the other Side it was 
ſaid, there was no Reaſon my Truſtee ſhould hold my Eſtate, whe- 
ther I will, or no; and that if a Court of Equity did not decree a 
Conveyance in ſuch Caſe, it would be eſtabliſhing a Perpetuity ; 
and that the conſtant Courſe of this Court is, that when Money is 
given to be laid out in a Purchaſe to be ſettled in Tail, with Re- 
mainders over, the Court will decree the Money to him that was to 
be Tenant in Tail, if he defire it, to prevent Circuity ; but the 
| Maſter of the Rolls decreed the Truſtees to execute a Conveyance 
to C. in Tail, but would not decree the Conveyance to be in Fee, 
though preſſed to it; and he ſaid there may be many Reaſons why 
a Ccurt of Equity would not decree a Conveyance at all, in ſuch a 
Caſe 
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Caſe, ſometimes for a Politick Reaſon, as if it were to enable a 
Nobleman to ſuffer a Recovery, and leave the Honour bare, with- 
out Eſtate or if the Party were a notorious Spendthrift, or when 
the Eitate-tail was only by Iinplication, as he ſaid he took it in 
Sir Fra. Gerrard's Caſe; and he thought it would be an ungodly 
Thing in the Truſtces to execute a Conveyance of the legal Eſtate 
in ſuch a Cate as this at the Bar, without a Decree of the Court, 
Hil. 1501. Saunders and Nevil, Note; Though the Court would 
not decree a Conveyance in Sir Fra, Gerrard's Caſe, yet he ſuffered 
a Recovery as Ceſtui que Truſt in Tail, which was held good, and 
the Eſtate enjoyed under it diſcharged of the Charity. Vide 2 Vern. 
702. 5 

4. But where on a Treaty of Marriage, Articles were entred into 
for ſettling Lands on the Hufband for Life, Remainder to the Wife 
tor Life, Remainder to Truſtees to preſerve contingent Remainders, 
with Remainder to the Heirs of the Body of the Wife by the Huſ- 
band to be begotten, with other Remainders over; and the Marriage 
took Effect; and a Settlement was made to the Huſband and Wife 
for their Lives ſucceſſively, Remainder to Fruſtees to preſerve con- 
tingent Remainders, Remainder to the firſt Son of that Marriage, 
and the Heirs of the Body of ſuch firſt Son; and fo to the ſecond 
and other Sons of that Marriage, in like Manner, with a Remainder 
to the Heirs of the Body of the Wife by her ſaid Huſband to be be- 
gotten, They had Iſſue one Daughter only, then the Huſband died; 
and the Wife married a ſecond Huſband, and they both joined in a 
Fine and Recovery, by which the Daughter being barred of her In- 
heritance, brought her Bill to carry the Articles into Execution ; for 
that by the Settlement Care was taken of the Daughters * purſuant 
to the Intention of the Articles; but no Care was taken of the 
Daughters in Regard the Limitation to the Heirs of the Body of the 
Mother by the firſt Huſband made her Tenant in Tail general, and 
con ſequently at Liberty to defeat her Daughters, as ſhe has now done 
by this Fine and Recovery, which was contrary to the Intention 
of the Articles, which were to make an eftectual Proviſion for the 
Iſſue of that Marriage. But Lord Chancellor ſaid, if no Settlement 
had been made, and you had come hither to have inforced the 
Making of one purſuant to the Articles; 'tis true, this Court would 
have taken Care that the Daughters ſhould likewiſe have been ſe— 
cured of the Proviſion intended them by the Articles, by limiting a 
Remainder to the Daughters and the Heirs of their Bodies to be be- 
gotten, on Failure of Sons; but here a Settlement being actually 
made, and accepted by the Parties, and in the Proviſion for the 
Sons, ſtricter than the Articles themſelves imported; and for the 
next Remainder, it being limited in the very Terms of the Articles, 
he could now make no Alteration in it; and though a Difference 
was offered, where the Settlement was made before Marriage, and 
where after ; that where it was before, this Court would not inter- 
poſe, as they might, where it was after Marriage ; yet the Court 
had no Regard to this Diſtinction (4), but diſmiſſed the Bill. Paſcb. 
1715. Burton and Haſtings. 

But where on a Ticaty of Marriage between the Defendant 
and the Plaintiff Joana, the Defendant entred into a Bond to the 
Plaintiff Joſeph, Father of the Plaintiff Joanna, with Condition to 
ſurrender certain Copyhold Lands to the Uſe of himſelf for Life, Re- 

© Fs mainder 


Gilb. Eg. Rep. 
13. 8. E. 
and Decree. 


* Les Sens. 


(a) In Gib. 
Rep. 114. it is 
ſaid, but too 
haſtily diſmiſ- 
ſed the Bill. 


Gilb. Eg. Rep, 
114. S. C. 
under the 
ame of 
Nandike and 
Wilkes, in toti- 
Arm verbis. 


Note; This Decree was on a Bond, where, tho' the Penalty ſeems to have been the only Sanction intended 


for ſecuring the Performance of the Condition ; yet a ſpecifick Execution was decreed, and in 


ſuch a Manner 


too as effectually to ſecure the Iſſue from beirg defeated by making them Purchaſers, 7/6, 114. 
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394 Truſt and Truſtees. 
mainder to the Plaintiff Joanna for Life, Remainder to the Heirs of 
their two' Bodies to be begotten, with Remainder to the Heirs of the 
Hufband; the Marriage took Effect; and a Bill was brought againſt 

the Huſband to compel a Surrender purſuant to the Intent of this 
Bond ; and the Huſband making Default at the Hearing was decreed 
to ſurrender to the Uſe of himſelf for Life, Remainder to the Uſe 
of his Wife for Life, Remainder to the Uſe of their firſt and other 
Sons in Tail General ſucceſſively, with a Remainder to the Daugh- 
ters of their two Bodies to be begotten in Tail General ; and that 
in the mean Time, till ſuch Surrender was made, the Court de- 
clared that the Copyhold Land ſhould be held and enjoyed according 
to theſe Uſes. Paſch. 1716. Nandicꝶ and Wilkes, | 
6. V. B. deviſed 300 l. to her Daughter M. to be laid out by her 
Executrix in Lands, and ſettled to the only Uſe of her Daughter M. 
and her Children; and if ſhe died without Iſſue, the Lands to be 
equally divided between her Brothers and Siſters then living; the 
Plaintiff married M. the Legatee, and had Iflue by her, but ſhe and 
her Child being both dead, and the Money not laid out in Land, the 
Bill was, that the Plaintiff might either have the Money laid out in 
Lands, and ſettled on him for Life, as being Tenant by Curteſy, 
or in Lieu of the Profits of the Lands might have the Intereſt of the 
Money during his Life ; and it was held by the Court, that if it had 
been an immediate Deviſe of Land, M. the Daughter would have 
been by the Words in the Will Tenant in Tail, and conſequently 
the Huſband would have been Tenant by the Curteſy ; and in Caſe 
of a voluntary Deviſe, the Court malt take it as they found it; al- 
though upon the like Words in Marriage-Articles it might be other- 
wiſe, where it appeared the Eſtate was intended to be preſerved for 
the Benefit of the Iſſue; and therefore decreed the Money to be con- 
ſidered as Lands, and the Plaintiff to have the Intereſt or Proceed 
thereof for his Life, as Tenant by the Curteſy. Hi. 170 5. Sweet- 
apple and Bindon, 2 Vern. 536. | 
1 Will. Rep. 7. A. by Will bequeathed'the Surplus of his Perſonal Eſtate to be 
87. Eaſter laid out in a Purchaſe of Lands to be ſettled on B. his Nephew for 
4 ＋ Sa Life, and after his Deceaſe to the Heirs Males of the Body of the 
of Legate and oy OR, and to the Heirs Males of the Body of every ſuch Heir 
Sewell, fays, Male, ſeverally and ſucceſſively one after another, as they ſhall be in 
bee and Dor. Seniority of Age and Priority of Birth; every elder and the Heirs 
mer, three of Males of his Body to be preferred before every younger; and for 
1 5 want of ſuch Iſſue, to his Brother C. the Plaintiff, for his Life, &c. 
their Opinion, in the ſame Manner. B. the Nephew, brought a Bill to have an Exe- 
— ok we cution of the Truſt, (but C. the Plaintiff was no Party to the Suit) 
Vitor. and had a Decree, that an Account ſhould be taken of the Aſſets; 
ſaid Will, had that the Eſtate ſhovld be laid out in Land, and that to be ſettled by 
"OY: the Approbation of a Maſter, according to the Direction of the Will; 
but Tracy J. after the Account was taken, B. petitioned the Court, ſuggeſting, 
was of Opi- that if the Money ſhould be laid out in a Purchaſe, he was to be 
. made Tenant in Tail of the Land by the ſaid Will, and might im- 
Eſtate for mediately bar it; and therefore prayed, that no Purchaſe might be 
bona I made, and obtained an Order to that Purpoſe, and had the greateſt 
tisfied with Part of the Money paid him ; but before the Reſt was paid died 
the Opinion without Iſſue, having firſt made his Will, and ſubjected all his Real 
10 A4 8 and Perſonal Eſtate to the Payment of his Debts; and this Bill was 
rected that an 2 brought 


Ejectment | 
ſhould be brought in B. R. in order to have the Matter fettled, but the Parties agreeing, the Queſtion was not 


determined. Bid. 92. Gilb. Eg. Rep. 141. S. C. but S. P. does not appear. 2 Vern. 551, S. C. But the 
Opinion of the Judges does not appear, though they were to be attended with a Caſe, | 
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brought by C. to have an Account of the Eſtate, and that it might 
be laid out in a Purchaſe for his Benefit for that B. was not, by his 


— 


Uncle's Will, to have been Tenant in Tail, as he alledged, and that 


the former Proceedings were colluſive, and he no Party to them, 
and ſo not bound by them. It was ſaid, it is plain, from the Frame 
of the Will, that the Teſtator's Meaning was, that his Nephew B. 
ſhould be only Tenant for Life, and not have Power to bar his Iſſue; 


and then a Court of Equity will decree it to be ſettled according to 


the Intent of the Teſtator; and the Caſe of Leonard and Ear! of 


Suſſex was cited, and the common Caſe of Marriage-Articles, where, 
tho' they were ſo worded, as that if a Settlement were made in the 


preciſe Words of them, the Huſband would be Tenant in Tail, yet abe. J CAM ale 
[1D Ver? v2 u., Tem” 


this Court has decreed it to be ſettled on the Huſband for Life only, 
and then upon the firſt and other Sons. On the other Side it was 
faid, if the latter Words in this Will hgnify any Thing, it is no more 


| Decree already in this Caſe, it muſt depend on what it is at Law; 
and I am inclined to think the Judges there may take it to be an 


Eſtate-tail ; if it were res integra, I think the Court had better in eee, 


ſuch Caſes decree the Truſt to be executed according to the (a) Let- 
ter, and let the other take what legal Advantages he can; but that 
has gone too far to be diſturbed now the Thing is done and not open 
to me; and there may be a Parity of Reaſon between a conſtructive 
Tenancy in Tail and an expreſs one; and Parity of Reaſon to have 
an equitable Tail bound by Decree (not by Deed) as a real one by 
Recovery ; where Settlements are agreed to be made upon valuable 
Conſiderations, this Court will aid in artificial Words, and make an 
artificial Settlement ; but I never knew it done for a bare Volunteer ; 
the Doubt in Shelley's Caſe, 1 Co. aroſe about the Word Heirs ; but, 
as I ſaid before, this muſt depend on what it is at Law ; therefore 
let a Caſe be made, and I will defire the Opinion of the Judges of 
the C. B. upon it. Paſch. 1706, Legatt and Shewell, Note; Af— 
terwards three of the Judges certified their Opinion, that B. the 
Nephew had but an Eſtate-tail. 


CE MANS 
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(a) It is now 
conſtantly held 
in Chancery, 
that if Lands. 
are veſted in 
Truſtees to 
the Uſe of one 
and the Heirs 
of his Body, 
with Remain- 
der over, that 
the Truſtees 
are not to 
convey a Fee, 
but an Eſtate- 
tail, though 
he will have 
Power to bar 
the Intail, 
when the 
Conveyance is 
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than what is included in the firſt, & expreſſio eorum qua tacite in- 
funt nibil operatur ; that this therefore is an equitable Eſtate, and PAD our ox nora 3 
may be barred by Deed, &c. Lord Keeper: There having been a euere $ SPHarorr cd 
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made to him, and it would avoid Circuity; ſo if a Sum of Money be appointed to he laid out in a Purchaſe, 
and the Lands to be ſettled in Tail, the Purchaſe and Settlement ſhall be made accordingly, and not the Money 
paid the Party (b) ; for the Remainder-man has a Chance for the Eſtate, in Caſe the Tenant in Tail in Poſſeſſ- 
ſion die without Iſſue before any Recovery ſuffered, which he may omit through Ignorance or Forgetfulneſs, 


or he may be prevented by Death before he has compleated it. 


* 8, Henry Collingwood, the Plaintiff's Brother, having married 
Catharine Moreton, the only Daughter and Heir at Law of George 
Moreton, in order to pay off ſeveral Debts which were charged on 
his own Eſtate, and likewiſe ſeveral Debts which were charged on 
his Wife's Eſtate, both by her Father and her two Brothers, who 
were dead, and alſo by herſelf, by Leaſe and Releaſe and Fine, in 
1709. Henry and his Wife conveyed the Wite's Eſtate to Truſtees 
and their Heirs, in Truſt to ſell and diſpoſe thereof, and of every or 
any Part thereof, for Payment of the ſaid Debts, with Intereſt and 


Charges; and if any Money ſhall remain in the Truſtees Hands, 
they were to pay it to the ſaid Henry and Catharine his Wite, as the 


ſaid 


(3\ Yet in Coleman's Caſe, Trin. 11 Ges. 2. where A. left 1000 J. to Truſtees to purchaſe 
Lands, to be ſettled on B. in Tail, Remainder to C. Upon Petition his Honour decreed the 


Money to B. before Purchaſe made. MS. Notes. 
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ſaid Henry and Catharine (ſhould, by any Writipg duly executed be- 
fore three or more Witneſſes, direct or appoint ; the Truſtees ſold all 
the Lands' except two Farms, and paid all the Debts; _ Catharine, 
died in the Life-time of her Huſband, leaving Iſſue only a Daughter, 
who was married to the Defendant; Henry Go/lingwood, by his Will 
4th of Jan. 1710. deviſes thus: I give to my dear Brother George 
Collingwood (the Plaintiff) all my Lands and Houſes, with the Ap- 
purtenances lying and being in A. to the Uſe of him and his Heirs, 
and dies, leaving no other Lands in A. but the two Farms above- 
mentioned, which were his Wife's, and remained unſold after his 
Death; the Defendants entred on theſe two Farms, claiming them 
as the Inheritance of the Mother, and that from her they deſcended 
to the Defendant her Daughter; and they inſiſted, that Henry had 
no Power under the Settlement to diſpoſe of the unſold Farms, but 
that the ſame, or the Truſt thereof, deſcended to the Defendant ; 
upon which this Bill was brought for a Diſcovery of he ikement 
and Fine, and to have a Conveyance from the Truſtees. And it was 
inſiſted on for the Plaintiff, that it appeared by the Settlement, that 
all the Eſtate was intended to be fold; in which Cafe Henry ſurvi- 
ving would have been intitled to what was unſold, as he would have 
been to the Purchaſe-money, if ſold, and conſequently had a Power 
of diſpoſing thereof; and that the Truſtees, after the Truſts perform- 
ed, ſtood ſeiſed in Truſt for Henry and his Heirs, who had by his Will 
well deviſed the ſame to the Plaintiff, The Defendants inſiſted, that 
the Reaſon of ſubjecting the whole Eſtate to be fold for the Payment 
of Debts, was, that there might be a ſufficient Fund for that Purpoſe, 
not to empower the Truſtees to ſell the Whole for the Sake only of 
turning it into Money; when it appeared that Part thereof would be 
ſufficient; that they had accordingly done their Duty, in ſelling as 
much as was neceſlary ; and for what remained unſold, it was a re- 
ſulting Truſt for the Defendant, the Heir at Law, and that as it 
was the Wife's Inheritance, it was not ſubject to the Huſband's Debts, 
but at her Pleaſure; and when ſhe has been ſo kind as to let in 
them on her own Eſtate, it would be unreaſonable to carry it fur- 
ther, and take away her whole Eſtate from her, only to enable her 
Huſband to give it away, and even diſinherit, as he has done in this 
Caſe, both his own and his Wife's only Daughter and Heir at Law; 
and in this Caſe there was an Overplus in Money, even of what was 
actually ſold, which the Huſband gave away to a Woman he had 
Children by, and gave his own Daughter but one Guinea, But my 
Lord Chancellor was of Opinion for the Plaintiff, and decreed a Con- 
veyance to be made to him by the Truſtees of the unſold Eſtate, 
and ſaid, that the Truſtees having Power to ſell the Whole, it muſt 
be conſidered in Equity as if actually ſold ; in which Caſe the Mo- 
ney would have gone to the Huſband, and ſo muſt the Land too, 
elſe it would be in the Power of the Truſtees to make it Land, or 
make it Money at their Pleaſure, and ſo to give it to whom they 
ſhould think fit; but the Intention appearing to be, that the Re- 
_ fidue ſhould go to the Huſband and Wife, and the Survivor of 
them, it muſt go accordingly, whether Land or Money, Paſch. 

1727. Collingwood and Wallis. | 
* g. So where A. having five Nieces, his Coheirs at Law, who had 
each of them ſeveral Children, deviſed a very conſiderable Eſtate to 
Truſtees and their Heirs, to be fold, and to put the Money ariſing 
by ſuch Sale, into five equal Parts and Shares, and out of each 5th 
'7 | Part 
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Part or Share; to pay 1000 J. a- piece to the ſeveral younger Children 
of each of his five Nieces, and the Reſidue of the x each och 
Part to be paid to ſuch of his ſaid five Nieces as ſhould be then living; 
and in Caſe of their Deaths, then their Shares to be equally divided 
amongſt their younger Children, which ſhould be alive at the Time 
the Dividends were, or ought to be made; great Part of this Eſtate 
was fold many Years ſince, and the 1000 J. a- piece to the ſeveral 
Children of the five Nieces had been paid ; after which the Nieces 
themſelves being intitled to the Remainder of the Truſt-Eſtate, 
choſe. not to have it ſold, but continued to receive the Rents and 
Profits thereof in five equal Shares for ſeveral Years ; and they being 
all now dead, the eldeſt Son of each of them claimed it as a reſulting; 
Truſt for their reſpective Mathers, and that from them it deſcended 
to their eldeſt Sons as Heirs at Law; and the rather, for that all the 
Purpoſes, for which the Truſt was created, being ſatisfied, their Mo- 
thers might in their Life-times have compelled the Truſtees to have 
executed Conveyances to them reſpectively of the unſold Eſtate; and 
they, as their Heirs at Law, ſtood in their Place, and had the ſame 
Right; and that otherwiſe it would be in the Truſtees Power, by 
delaying or haſtening the Sale, to give the Surplus to whom they 
pleaſed ; and that it was now two Years ago — the Truſt was 
created, and yet great Part of the Eſtate remained ſtill unſold. But 
the Court directed the Reſt of the Eſtate to be ſold, and the Money 
to be divided among the younger Children of each Niece, according 
to the Will, as it would have been if the Nieces had died before the 
1000 l. a- piece to their younger Children had been paid, or before 
ſufficient of the Eſtate could have been ſold for the raiſing thereof 
the Teſtator plainly intending that the younger Children of each 
Niece, not their eldeſt Sons, or Heirs at Law, ſhould ſtand in their 
Mother's Place; and greatly blamed the Truſtees for having fo long 
delayed the Sale, Paſch. 1727. Davers and Folkes. 


(6) Truſtees, how to Account, and what 


Allowances to have. 4 


* HE Defendant was Truſtee to the Plaintiff an Infant, was Cite Worlh rey Tore 4 
| received for him 40/. in Gold; the Truſtee was robbed by, , , © 5. c 1 
his own Servant, who lived with him in the Houſe, of 200 J. A. mn 27 Cay of 
this 40 J. which laſt Sum was only proved by his own; yet my 
Lord Chancellor allowed it on Account, for he was but to keep it as 
his own. Hz. 30 Car. 2. Morley and Morley, 2 Ghan, Ca. 2. 
2. A Truſtee ſhall not be charged with imaginary Values, but only 
as Bailiff, tho' very ſupine Negligence might indeed, in ſome Caſes, 
charge a Truſtee with more than he had received; but the Proof 


is allowed nothing for his Pains. 1 Vern. 144. and ſaid, that it was 
a hard Rule to charge a Truſtee with what he had made, or might 
have made without his wilful Default; but the Reaſon was, becauſe 
the Court could never yet find where elſe to fix the Meaſure. 

3. If a Truſtee ſues for the Truſt-Eſtate, and obtains a Decree 
with Coſts of Courſe, and the Coſts taxed him are ſhort of his real 
Coſts; and the Ceſtui que Truſt exhibits a Bill for an Account of the 
Truſt-Eſtate; the Truſtee, in his Diſburſements, ſhall be * 

51 the 


| 
' 
| 
thereof muſt be very ſtrong ; and it is a Hardſhip on him, that he | 
; 
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388 Truſt and Truflees. _ 
the full and neceflary Coſts, and ſhall not be concluded by the Coſts 
taxed. Hil. 24 Car. 2. Amand and Bradbourne, 2 Chan. Ca. 138. 
4. If two Eſtates are conveyed to a Truſtee for Payment of 
ſeveral and diſtin Debts, and the Heir at Law brings a Bill for 
an Account, and afterwards prays that the Bill may be diſmiſſed as 
to one of the Eſtates, yet an Account ſhall be taken of both Eſtates, 
1 Vern. 28. | 
5. A. deviſed 100 J. a- piece to four Children, payable at Twenty- 
one, or Marriage, with Maintenance not exceeding the Intereſt in 
the mean Time; B. was appointed Truſtee of a Truſt-Eſtate, to 
raiſe and pay the Legacies as aforeſaid; and he paid 20 /, in placing 
out one of the Children Apprentice, who died before his Age of 
Twenty-one Years; and the Court held that the 20 J. was laid out, 
and that the Truſtee ſhould be allowed it. 2 Vern. 137. | 

6. But if a Truſtee for the Payment of Childrens 338 pays 
one of them his full Share, and the Truſt-Eſtate decays, he ſhall 
not be allowed ſuch Payment, 2 Chan. Ca. 132. per Lord Keeper; 
and it was urged, that though the Appointment was to pay one in 
the firſt Place, Sc. yet it would not be good, as jt did not denote 
Preference in the Quantity of the Sum to be paid; but my Lord 
Keeper was of another Opinion as to this Point; but it was clearly 
agreed, that a ſpecifick Legatee may be paid in the firſt Place ; but 
for this vide Title Legacy. | 

7. Although an Executor or Truſtee is not impowered or directed 

to place out Money at Intereſt ; yet if he makes Intereſt, he thall be 
accountable for it. Paſch. 1706. Lee and Lee, 2 Vern. 548. de- 
creed accordingly. SR 
8. But afterwards a Difference was taken by my Lord Macclesfield, 
vi g. that if an Executor or Truſtee of Money places it out in the 
Funds, or on other Security, whereby he gains conſiderably, that he 
ſhall have the whole Benefit thereof to himſelf, in Reſpect of the 
Hazard he run of being a conſiderable Loſer thereby, which he muſt 
have born ; but if ſuch Truſtee or Executor were an inſolvent Per- 
ſon at the Time of placing out ſuch Truſt-money, there the Cefui 
gue Truſt ſhall have the whole Benefit gained thereby, as he only 
could have born the Loſs thereof, if any had happened, the Tru- 
ſtee or Executor, by Reaſon of his Inſolvency, being incapable there- 
of, and conſequently running no Hazard at all, Mich. 1719, Brom- 


field and Wytherly. 


— 


(H) How far Truſtees are anſwerable foz 
each other. 


Caſi 1 . . 
=O 1. IF two Truſtees for the Sale of a Truſt-Eſtate join in a Con- 


and Hapſon, veyance of it to a Purchaſer, and each of them receives 1000/7. 


"= 12271 2 and they likewiſe join in Receipts for the Conſideration- money, 
8. C. and . though afterwards one of them becomes Inſolvent, yet the other 


2 Vern. 504, is not liable to the Money received by him; for their joining 


3 (without which the Eſtate could not be ſold) was abſolutely ne- 


and Oaben S. P. ceſſary. Cro. Car. 3 12. 


and 1 Lill. Rf 
bs 7 8. = FA 4. | 


ae, by , of SATA ee. | 5 

Ke, is Hey 223 Ae, ee, f eee 9 
zac, $4647 of 4 SH 191 eee, £25, e ee , 

NA . ae, . .. _ < 


"PY ar a — —_ 


> 44 La, L4 3-42 bo , Gant 2, 
Fa e ” | 


TY 1 Maſte. 5 | _ 399 


2. But if two Executors j join in the Sale of the Goods, | 
Sc. 
the Teſtator, they ſhall be both chargeable, tho one of them S 


received the Money, for there w 
k 2 . gt as no Neceſſity for their Joining. 


A P. LIV. 


2 e eee, eee eee; eee beben. N 


eee, 


en ae, eur 
V Prof Sote 46 . e dee. f le , Pri ag. Vic 72x + 
A 23. ure 2 ,. 


fue, 


r 


c eres Ee f< 


— * — 


p— — — 
a — — 
; & Lo 6 7 


Cares Leach at oF He pen : for Ae Be” 


Jae tf 00 
(4) Waſte, in what Caſes reſtrained in . — — 


. Ab): 
2 ee, 4d. di., Equit g 3 SAL I 
e , W e e , 2-64- 
| | F there be Leſſee for Life, Remainder 2 Life, the Rever- 
ſion or Remainder in Fee, and the Leſſee in Poſſeſſion waſtes 
the Lands, tho he is not puniſhable for Waſte by the (a) (a) That fack 
Common Law ; yet he ſhall be reſtrained in Chancery, for Leſſee is not 
this is a particular Miſchief, 1 Roll. Abr. 3779, Moor 554, S. P. Be Con 
I Vern. 23. E. Law, during 


; : the Continu- 
ance of the Remainder, tho' after its Determination he is. Vide C. Lit. 54. 2 Toft. 301. 5 Rep. 76, 


2. But if ſuch Leſſee has in his Leaſe an expreſs Clauſe of 4wwith- 
out Impeachment of Waſte, he ſhall not be (5) injoined in Equity. 1 


1 Vern. 23. quity will not 

aſſiſt a Forfei- 
ture, yet the Tenant in Poſſeſſion ſhall be reſtrained in Equity from committing Waſte in all Caſes, in which 
Waſte is puniſhable by Law ; and for this Purpoſe an Injunction will be granted before the Bill is filed; alſo 
an Injunction will be granted to ſtay Waſte in Behalf of an Infant in Ventre Ja mere ; Fquity will likewiſe, 
in ſome particular Caſes, reſtrain the Tenant from committing Waſte, where it is diſpuniſhable by Law, either 
by the Nature of his Eſtate, or by expreſs Grant of <vithout Impeachment of Waſte ; but where by the Agree- 
ment of the Parties the Leaſe is made without Impeachment of Waſta, Equity will not reſtrain the Leſſee from 


cutting Timber, Plowing, opening Mines, &c. tho' ſuch Leſſee ſhall be reſtrained from pulling down Houſes, - 


defacing Seats, &c. Hard. 96. 1 Chan. Rep. 13, 14, 106, 116. 2 Vern. 392, 711. 1 Salk. 161. 
2 Chan. Ca, 32. 2 Chan. Rep. 94. | 


3. A. on the Marriage of his eldeſt Son, in Conſideration of 
100007. Portion, ſettled (inter alia) Raby Caſtle on himſelf for 
Life, without Impeachment of Waſte, Remainder to his Son for 
Life, and to his firſt and other Sons in Tail Male; afterwards, ha- 
ving taken ſome Diſpleaſure to his Son, he got 200 Workmen to- 
gether, and of a ſudden ftript the Caſtle of the Lead, Iron, Glaſs, 
Doors and Boards, &c. to the Value of 3000 J. And the Court, on 


the Son's filing his Bill, granted an Injunction to ſtay — 22 Ty 
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Waſte. 


*— * 


Ate eve 2 2 of Waſte in pulling. down the Caſtle, and upon Hearing the Cauſe N 
aal e, S/rnove Hare wa decreed not only the Injunction to continue, but that the Calle 5 


1 H e aur, ſhould be repaired, and put in the fame Condition it was in; and r 
| for that Purpoſe a Commiſſion was to iſſue to aſcertain what ought Ns N 


yg 


7 
au, 47 


4 
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# At? corer eau . ee . 1 of | 
| repaired, and a Maſter to ſee it done at the Charge and Ex- 

FP och Sk the Father, and the Son to have his Coſts. TIIl. 1716. W DIY 
3 aucun Kube, ume ee, Ge b Vane and Lord Bernard, 2 Vern. 738, 739. 1 Salk, 161. 8. C. The N + 
"ou * TX: — EE and hg <4 of B. in Tail . d\ INN 
; * Oe, e B. in Tail, &c. and B. (before the Birth of any Son) brings aiÞ Ne J 
e, 22/1074 00 ee, , Bill againſt A. to ſtay Waſte, and A. demurs to this Bill, becauſe N * NI 
fer we, ee Zen; Ze the Plaintiff had no Right to the Trees, and none that had the In- ANG 
ee, de uk oe, 239g299d 4 = heritance was Party; yet the Demurrer will be over-ruled, becauſe TS 3 Dd 
re eu, ue, was over Waſte is to the Damage of the Publick, and B. is to take Care of ) TJ 
| 35 A. the Inheritance for his Children, if he has any, and has a particular, N N 

ü en 4 PE =—_— . ntereſt himſelf, in Caſe he comes to the Eſtate, Trin. 1700. Day- Q 8 
„ Len? 7 "Mp H. . 5. On a Motion for an Injunction to ſtay a Jointreſs, Tenant N \ 
ale ts carl l, 47267, in Tail after Poſſibility, 3 en ap a was urged, x d! ; 
— t ſhe being a lointreſs within the 1 27. 0 in E uit N NA. 

9 ., han on reſtrained — cutting Timber, that being Part of the In DN Ns N 
9 LAAA xe, 2 tance, which by the Statute ſhe is reſtrained from aliening ; and the d IA V\ 
of 10 Four au, 155990 uur Court g an Injunction againſt wilful Waſte in the Site of the N Je & Ws 
eure fache b 154 erer, Nur Houſe, and pulling down Houſes, Hil. 1701. Cooke and Fhaley. þ Bo. d! 
* 6. But where a Jointreſs, who had a Covenant that her Jointure* iN 
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Pate > ſhould be of ſuch a yearly Value, which fell ſhort, tho' her Eſtate 
auc, meme 74 VC heel, odor was not without Fee of Waſte; yet the Court would not 
rohibit her committing Waſte, fo far as to make up the Defect of 
hab Jointure. Mich. 1698. Carew and Carew, But if an Action of N 
Waſte be brought againſt her, if Chancery will injoin the Action, Q. I 
Prec. in Chan. A. deviſed Lands, on which Timber was growing, to his Wife! \ t 
15. S. C. ſays, for Life, Remainder to B. in Fee, paying 
we Arey, i limited Time, and in Default of Payment, the Remainder to C. hes 
culty decreed paying the r ; _ * a * brought by 4 5 1 
4 „5 im Leave to cut Timber for the Payment of t gacies, tho it 
F ige. . Loeg tore — was oppoſed by the Tenant for Life \\ 
| Lolo eee, avs Fog 7A 2; king Satisfaction to the Widow for Breaking the Ground by Car- & 
Trin. 1690. Claxton and Claxton, 2 Vern, 1 52. 
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So where a Man created a Term for 500 Years, in Truſt for N 


12 e W299 on eee be Achimſelf and his Wife for Life, Remainder to Truſtees for Payment N 
of Debts and Annuities ; and by Will deviſed the Reverſion thereof“ 
chment of Waſte, Remainder to his KY 


Lf, firſt and other Sons in Tail Male, with Remainder over; and A* 
being in Want, the Court gave him Leave to cut down Timber to dd 


— Value of 500 J. tho' the Debts and Annuities were not paid ND; 
"the Truſtees having no Power to ſell the Timber, the Debts being! dy : 


Pig Mo lt; at; drive tie bis ee a long Continuance, 0 
0 20 The be . Doro r J2:Adecaying Timber on the Eſtate, Hil. 1690. Aſpinwall and a 
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d\ 1 be 8 i Equity as a good Will of a ee, ee, f age Ao. ge . 
\ ate; and here of the Circumſtances requiſite b FE it. 

I. the 32 H. 8. cap. 1. and the 29 Car. 2. cap. 3. , : Sue. ate. Aft, 

8. (B) Of Teſtaments and Nuncupative Wills. 

Ne (O) Fraud in obtaining a Mill where examinable. 1 

8 D) Df Republication, and in what Caſes it will make the. ene 

5 1 Mill good. LUC gu OAH (a 75 

N E) Ok Revocations in Equity. | 740+ 


(A) What ſhall be eſtabliſhed in Equity as a 
good Mill of a Real Eſtate ; and here of 
the Circumſtances requiſite by the 32 H. 8. 
c. I. and the 29 Car. 2. cap. 3. 


2 2 


Y the Common Law, no Lands or Tenements (except by 
particular Cuſtom) were deviſeable by any Laſt Will or 
Teſtament, neither could they be transferred from one 
to another, but by ſolemn Livery of Seiſin, Matter of 


Record or ſufficient Writing. Co. Lit. 111. 6. (a) Becauſe it was (a) The true 


preſumed, that the Teſtator would do that in Extremis, that he ms. (hos 


would not do in his Health ; that it proceeded from the Diſtemper Nature of the 
of his Mind, by the Anguiſh of his Diſeaſe, or by ſiniſter Perſua- feudal Te. 


5 3 i nure, and the 
fion, to which in his Sickneſs he was more ſubject. 1 Rol. Abr. 608. Relation that 
; was firſt eſta- 
bliſhed betwixt the Lord and his Tenant. For tho' Donations, after Length of Time, were made to the 
Tenant and his Heirs, or the Heirs Males or Females of his Body, under certain Duties and Services expreſly 
reſerved, or which the Law created ; and tho' the Word Heirs, &c. be Words of Limitation, and appro- 
priated to meaſure out the Length or Continuance of the Eſtate; yet they were always underſtood the Heirs 
of the preſent Tenant, who being liable to the ſame Services when they came into the Tenancy, the Lord 
was to have the Tuition and Education of ſuch Heirs, in Caſe they happened, by Reaſon of their Minority, to 
be incapable of performing the Services, that ſo he might, by his Care and Diſcipline, ſecure to himſelf Te- 
nants always capable thereof, either in their own Perſons, if they happened to be Males, or by proper Mar- 
riages with his Tenants, if they proved to be Females; and therefore by no Act of the Tenant's could he 
diſpoſe of the Feud, fo as to defeat the Lord of the Advantages of his Seigniory ; and hence it was, that a 
Tenant could not deviſe it, even to his own Heir, ſo as to make him a Purchaſer thereof ; for then he coming 
in, not by the Donation of the Lord, but by the Diſpoſition of the Tenant, tho' he remained liable to the 
naked Services; yet the Lord loſt the Advantages of Wardſhip, Marriage, &c. which were annexed only to 
thoſe who came in upon the Terms of his own Donation by Deſcent. 
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(a) There 2. But the (a) Statute 32 H. 8. cap. 1. enacts, That every Per- 
wet 8 ſon (5) having Manors, Lands, Cc. ſhall have Power to give, (c) 
tions concern- diſpoſe, will, and deviſe by Will in (4) Writing, or otherwiſe, by 
mg ET Act executed in his Life-time, all his ſaid Manors, Cc. any Law, 
to his Sratute, Statute, Fc. to the contrary notwithſtanding, Cc. 


ſince the Ma- 5 F | 
king thereof; but as the Statute 29 Car. 2. is now the proper Pattern to follow, having altered the Forms, 


by requiring more Ceremony and greater Exactneſs, it will be ſufficient barely to mention ſome of the Caſes 
on this. ) That the Lands muſt be ſua, and therefore Lands purchaſed after the Will is made, will 
not paſs, vide Plow. 344- Title Deviſe, Letter (). (e) A Deviſe of an Authority to Executors to 
ſell, is within the Act. Moor 341. Cro, Fac. 345. (4) A Man beyond Sea wrote a Letter, in which 
he declared his Will to be, that his Land ſhould go in ſuch Manner; and adjudged a good Will, Moor 177. 
pl. 314 80 if a Man had ordered one to make his Will, and thereby to deviſe M hite-acre to A. and his 
Heirs, and Black-acre to C. and his Heirs, and he had written the Deviſe to 4. but before the Deviſe to C. 
was wrote, the Deviſor had died; yet as to 4. this had been a good Deviſe. 3 Co. 31.b. So a Will was 
held good, where a Lawyer took only ſhort Notes, with Deſign to reduce it into Form, which he. afterwards 
did; but the Deviſor died before it was read to him. 1 And. 34. Kelkw. 209. Dyer 72. 1 Brown. 44. 
A Will wrote without the Appointment of the Teſtator, if read to him, and approved by him, good: Sign- 

ing and Sealing was not neceſſary. Vide Cro. Eliz, 100, N. Dyer 72. 2a. March 206. 2 Leon. 35. 


1 Sid. 315. 


3. An Uncle having deviſed his Eſtate from his Nephew and Heir 
at Law, a younger Brother of the Heir at Law, at the Uncle's Fu- 
neral, ſnatched the Will out of the Hands of the Executor, and tore 
it in many ſmall Pieces; but moſt of them, and particularly ſuch 
Part wherein was the Deviſe of the Land, were picked up and 
ſtitched together again; and on a Bill to have the Will eſtabliſhed, 

i) A win, it was decreed, that the Deviſee ſhould (e) hold againſt the Heir, 
tho' gnawn to and he to convey to him, altho' there was no direct Proof made, 
gh * that the Heir directed the Tearing of the Will. Mich. 1702. 
the Deviſor, Haines and Haines, 2 Vern. 441. 4.r aa the- is 

if by joining % A. 3 

te N a Contents can be known, will be good; ſo if a Will continues in Writing at the 


Death of the Deviſor, tho' gnawn, burnt or loſt after, it ſhall ſtand good. Allen 2, 55, A Writing in 
Form of an Indenture, and ſealed and delivered, if proved to be intended a Will, ſhall be good as = 


hart | ban. Ca. 248. 1 Mod. 117,. 42 bs” lee, 2 A ue, hen, res ; len. c, ic 
— 4.4 een, 22 74 146 Gr « 2-9 %-1. K. 460 2 1 5A YAY / 
| | fore i SAH, 18 Hobo 5 Ut Ha: by Will in Writing, atteſted by three Witneſſes, deviſed a 
Fe ee Lo Yelirye ce, f, Copybold Eftate to his Wife; afterwards the Teſtator, on the Day 
eu eee of his Death, directed his Nephew to obliterate ſome Deviſes, but 
a EC 7O crecgeu, 210 ar , . 0 moe. 
can be ad oof; * Uelfling as to the Copyhold deviſed to his Wife, and then cauſed a 
. ee, Memorandum to be wrote, that he examined, peruſed and approved 
A Pr ns of the Will as ſo obliterated and altered by his Nephew, in his 
CH om eee, By the Preſence, but did not republiſh it in the Preſence of (/) three Wit- 
SES 40 Bork He ip. z. it is neſſes, but directed his Nephew to have it wrote out fair; but be- 
Z ao fore it was brought back, he became delirious ; and this was held 
e ;, at, Henne Ot a good Will as to the Copyhold. Paſch. 170 5. Burkitt and 
9 ee Lil C1) > 8 p) Lands or Te- 7 8 | N of | 
7 1 — „I nements de- Burkitt, 2 E771, 49 3 = | | 
Banol if a gen HU vitable by the 4 
a Statute of Wills, or any Cuſtom, ſhall be in Writing, and ſigned by the Party deviſing, or ſome other in his 
Preſence, by his Direction, and ſhall be atteſted and ſubſcribed in his Preſence, by three or more credible 


Witneſſes, or elſe ſhall be void. 


Fre Clin? . 5. If a Will is atteſted by three Witneſſes, who ſeverally ſigned 
g. Hob. 96/8 their Names, not being preſent together; yet each Signing being 
A in the Preſence of the Teſtator, makes it a good Will within the 

e, 35; . Statute. 2 Chan. Ca. 109. 
6. But if a Man ſubſcribes and publiſhes his Will in the Preſence 
of two Witneſſes, and they ſubſeribe it in his Preſence, and after makes 
a Codicil in Writing, reciting that he had made a former Will, and 
confirmed the ſame, (except what was excepted by the Codicil) and 
_ declares 
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declares, that the Codicil ſhould be taken as Part of his Will. and g 
— 8 it in the CEE of one of the fame and another Wit- 
nels ; this is not a good Will, for there were not three ſubſcribing . 

Witneſſes in the Prefence of the Teftator ; and one of the Wieſt: Cane . JS . 6 
to the Codicil never ſaw the Will. Lea and Lib, 3 Mod. 262. ad- 

judged, though objected, the Will and Codicil made but one Will 

and the Circumſtance of three Witneſſes wanting to comlpeat the 

Will, was perfe&ted by the Codicil. 


7. So if a Man makes a Will in ſeveral Pieces of Paper, and G 2/14 be WU, ori h out” 
— 1 3 mg to the laſt Paper, and none of them ever e i ieee, F© 
aw the Firſt; this is not a good Will. 3 Mod. 263 per Curiam E Lon£ 4 Ga 44 

X . ö 6 8 TD os L891 4 941 aan} + 
A Will void for want of Witneſſes will not operate as an Appoint- A T0, bee. F708 


ment to a Charity. Vide 2 Vern. 498. and Title Charity. 

8. The Teſtator deſired the Witneſſes to go into another Room 
ſeven Yards diſtant, to atteſt his Will, in which there was a Win- 
dow broken, thro' which the Teſtator might ſee them ; and it was 
held, that this Will was according to the Statute of Frauds; for 
tho' the Statute requires Atteſting in his Preſence, to prevent ob- 
truding another Will in the Place of the true one; yet it is enough 
if the Teſtator might ſee; it is not neceſſary that he ſhould actuall 
ſee them Signing; for at that Rate, if a Man ſhould but turn his 
Back, or look off, it would vitiate the Will ; and here the Signing 
was in the View of the Teſtator; he might have ſcen it, and that 
is enough; fo if the Teſtator, being ſick, ſhould be in Bed and the 
Curtain drawn, Paſch. 3 Jac. 2. Shires and Glaſcock, 2 Salk. 
688. adjudged in C. B. on a feigned Iſſue. 

9. If the Teſtator writes the Will with his own Hand, tho' he 
docs not ſubſcribe his Name, but ſeals and publiſhes it, and three 
Witneſſes ſubſcribe their Names in his Preſence, it is a good Will; for 
his Name being wrote in the Will, it is a ſufficient Signing ; and the 
Statute does not direct, whether it ſhall be at the Top, Bottom, &c, | 
Lemayne and Stanley, 3 Lev. 1. adjudged per totam Curiam, and by / Hue, 60-00 
three Judges againſt one, the Sealing is a Signing within the Act: prom 97 - 30 
And note; It is not ſaid in the Act, that the Signing ſhall be in the . x 545 
Preſence of the three Witneſſes at the ſame Time. 3 Mod. 219. eee, oo e 

. | e, Fe C4 202 
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Gerd Guns crete, 22 


(B) Of Teſtaments and Nuncupative Wills, OY 


1% 8 8 £1006 8 
SP; A Being very ill, deſired B. to make her Will, who wrote -7 77 © „„ l. Yor 
| * down only Names and initial Letters to this Effect, vig. To Ber e. = 
Tho. Weſt 2001. to Fo. Dav. 100 J. to Reb. Cro. 501. to Sif. to Self 's 
10 l. and fo to ſeveral other Perſons in like Manner, to above 400 /. 
which being more than her Eſtate, B. made an Alteration in a ſe- 
cond Column, by ſubſtrafting Part of the Sums from ſome of the 
Legatees, as ſet down in the ſecond Column, and then told A. the 
Senſe of the propoſed Deviſes; there were two Perſons in the 
Room that did not hear any Thing that paſſed between A. and B. 
but only heard the Teſtatrix at laſt pronounce, that all was well; 
B. went to a Scrivener to have the Deviſes drawn out at Length and 
in Form, and before ſhe returned the Teſtatrix died; the Judge be- 
low pronounced for this Will; but upon an Appeal to the Delegates 
it was revers d; and in this Caſe it was agreed, that if the Will had 


been written in Words at Length, ſo as they had carried a Senſe and 
Miean- 
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Wills and Teftaments. 
Meaning in themſelves, it had been a good Will ; for that there was 
one Witneſs that wrote it, and two that heard the Teſtatrix pro- 
nounce, that it was well ; which would have been intended to have 
amounted to a ſecond Witneſs, in regard it appeared on all Hands, 
by ſeveral Witneſſes, that the Teſtatrix did then ſeriouſly diſpoſe her- 
ſelf to making her Will ; and for that was quoted the Caſe of one 
Pepper, where a Perſon diſpoſed herſelf to make her Will, and dic- 
tated it to a Perſon, who wrote it down ; and another, not called in 
as a Witneſs, lay behind the Hangings out of Curioſity, and yet 
ſuch Will was allowed to be good, being proved by theſe two Wit- 
neſſes; but they diſtinguiſhed this Caſe, becauſe the Will was not 
ſubſtantive, but was to take its Senſe from the Interpretation of the 
Witneſs, and ſo there would be Innuendo upon Innuendo; which 
made it purely a Nuncupative Will ; and as ſuch, not being atteſted 

(a) By the by the Number of Witneſſes appointed by the (a) Statute of Frauds 

= wk." Perjuries, the Will and Legacies were void. 26 Feb. 1719. 

ap. 5. it is 1 

enacted, that Davis and Gloceſter, before the Delegates. 25 

no Nuncupa- ; 

tive Will Kal be good, when the Eſtate bequeathed exceeds the Value of 30 J. that is not proved by the 

Oath of three Witneſſes that were preſent at the Making thereof, nor unleſs the Teſtator bid the Perſons pre- 

ſent, or ſome of them, bear Witneſs, that ſuch was his Will, or to that Effect; nor unleſs made in the laſt 

Sickneſs of the Deceaſed, and in his Dwelling-houſe, or where he had been reſident ten Days, or more, 

before the Making of the Will; except where ſurpriſed and taken fick from home, and died before his Re- 

turn ; and by the ſame AR, after fix Months paſſed after Speaking the pretended teſtamentary Words, no 

Teſtimony ſhall be admitted to prove any Nuncupative Will, unleſs the Teſtimony or Subſtance thereof was 

committed to Writing within ſix Days after the Making the ſaid Will. And by the ſame Act, no Probate 

of any Nuncupative Will ſhall paſs the Seal of any Court, till fourteen Days after the Teſtator's Death, nor 
ſhall be proved till Proceſs have iſſued to call in the Widow or next of Kin to conteſt it, if they will ; 
vided Soldiers in actual Service, and Mariners at Sea, may diſpoſe of their Perſonal Eſtate, as they might 


2. Dr, Shallmer, by Will in Writing, gave 200 J. to the Pariſh 
of St. Clements Danes, and after, Prew the Reader coming to pray 
with him, his Wife put him in Mind, to give 200 J. more towards 
the Charges of Building their Church, at which, tho' Dr. Shallmer 
was at firſt diſturbed, yet after ſaid he would give it, and bid Prew 
take Notice of it ; and the next Day bid Prew remember of what 
he had ſaid to him the Day before, and dies that Day ; within three 
or four Days after, the Doctor's Wife puts down a Memorandum in 
Writing of the ſaid laſt Deviſe, and ſo did her Maid; Prew died 
about a Month after, and amongſt his Papers was found a Memoran- 

a dum of his own Writing, dated three Weeks after the Doctor's Death, 
of what the Doctor ſaid to him about the 200 J. and purporting that 
he had put it in Writing the ſame Day it was ſpoken ; but that Wri- 
ting which was mentioned to be made the ſame Day it was ſpoken, 
did not appear, and theſe three Memorandums did not expreſly agree; 
about a Year after, on Application by the Pariſh to the Commiſ- 
ſioners of Charitable Uſes, and producing theſe Memorandums, and 
Proof by Mrs. Shallmer and her Maid, they decreed the 200 J. But 
on Exceptions taken by the Executors, the Decree was diſcharged of 
this 200 J. and my Lord Chancellor held it not good, becauſe it was 
not proved by the Oath of three Witneſſes; for tho' Mrs. Shallmer 
and her Maid had made Proof, yet Prew was dead ; and the Statute 
in that Branch requires not only three to be preſent, but that the 
Proof ſhall be by the Oath of three Witneſſes, Trin. 1704. Philips 
and the Pariſh of St. Clements Danes. 

Gilb. Eg. Rep. 3. A Daughter depoſits 180/. in the Hands of her Mother (the 


146. 8. C. in Detendant) and afterwards makes her Will in Writing, and thereby 
OT « | deviſes 
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deviſes ſeveral Legacies, and makes her Mother Executrix, but takes 
no Manner of Notice of this 180“. afterwards, by Word of Mouth, 
ſhe deſircs her Mother to give this 180 J. to the Plaintiff, if ſhe 
thought fit, and then ſoon after died; the Mother proved the Will 
and this Bill was brought againſt her, to have the 1801. paid, The 
Mother, by her Anſwer, admits ſhe had ſuch a Sum in her Hands; 
that her Daughter did make ſuch a Requeſt to her, but that ſhe left 
it to her Election, whether ſhe would give it to the Plaintiff, or not, 
by the very Form of the Deviſe; and inſiſted, that ſhe did not think 
fit to give it to the Plaintiff, And in this Caſe it was agreed, that 
this was not good as a Nuncupative Will, being above 30 J. and not 
reduced into Writing within fix Days after the Speaking, as the Sta- 
tute requires. 24%, That if the Defendant had inſiſted on the Sta- 
tute, of Frauds and Perjuries, the Court could not have relieved the 
Plaintiff, as upon a Truſt ; but in this Caſe the Defendant having by 
Anſwer confeſſed the Truſt, there was no Danger of Perjury, from 
Variety of Proof, which was the Miſchief the Statute intended to 
provide againſt ; and therefore the Court took it to be in Nature of a 
Truſt, and decreed for the Plaintiff; for the Defendant expreſly 
ſwore ſhe did not think fit to give it to the Plaintiff, 'and that the 
Teſtator had left her at Liberty, But this Decree was againſt the 
Opinion of ſeveral at the Bar, who thought it too hard on the Election 
left in the Mother ; but the Court principally relied on the Caſe of 
King ſman and King ſman, where a Man deviſed away an Eſtate of 
2000 J. per Ann, and upwards, from his Son and Heir, to a Barge- 
man, and by his Will deviſed 20 J. per Ann. to his Son, with this 
Clauſe, that if he behaved himſclf well, and gave no Trouble or 
Diſturbance concerning his Will, that he might make it up 80 J. if 
he thought fit; and the Court decreed the 80 J. per Ann. to the Son. 
Paſch. 1718. Jones and Nabbs. But note; The 801. per Ann. in 
the Caſe of Kingſman and Kingſman, ſeems to have been decreed 
purely upon the Circumſtances and Hardſhip of the Caſe ; but in the 
preſent Caſe there were no ſuch Circumſtances or Ingredients of Hard- 

ip on the Plaintiff. But Quære; for it ſeems to be a Truſt in the 
Hands of the Mother, 


(C) Fraud in obtaining a Will, where ex- 


aminable. 


I, Made his Will, and thereby gave the Plaintiff the greateſt 

Part of his Perſonal Eſtate, to the Value of 5000 J. as was 
proved in the Caſe; but one B. his Maid Servant had in his Sick- 
neſs prevailed on him (as was alledged) to make another Will, and 
to marry her a Week before his Death, when he lay in his ſick Bed, 
at fix of the Clock at Night, tho' it was really proved by two Mi- 
niſters, that ſhe was, a Year before, actually married to the Defen- 
dant M, and was then his Wife, and that M. procured the Licence 
for the Marriage of A. to B. and this Will being ſet up by M. Exe- 
cutor to B. though it appeared there was as groſs a Practice as could 
be in gaining the Will, the Teſtator being Non Compos, both at the 
Time of making this Will, and alſo at the Time of this ſuppoſed 
Marriage, and that in his Health he knew that M. and B. were 
married, and that B. ſuppreſſed the firſt Will; yet that Will fo ſet 
up, being proved in the Prerogative Court, and the Matter in Que- 
ſtion being purely relating to the Perſonal Eſtate, the Lord Chan. 
was of Opinion, that whilſt that Probate ſtood, this Matter was not 
exwninable in Chancery; and tho' the Fraud was fully proved, and 
was opened to him, he would not hear any Proofs read, but diſ- 


miſſed the Bill. Trin. 1686, Archer and Moſſe, 2 Fern, 8, 9. 
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2. But tho Wills. (of perſenal Eftate ionly)” gained By Fraud, and 
proved in the Spiritual Court, are not to be cn rν,ẽꝑm in Equity, yet 
if the Party claiming under ſuch Will comes for any Aid in Equity, 

be ſhall not have it. Tin. 1688. Nelſor and Oldfield, 2 Fern, 76. 
1 ill. Ry. 3. It being urged, that a Will concerning Land is only triable at 
—_ C. Common Law, and that the Party there may take Advantage of any 
Mm Fraud or Impoſition on the Teſtator, and therefore not proper to be 
examined into, or ſet aſide in Equity upon Pretence of Fraud or Sur. 
prize ; Lord Chancellor held, that there may be a Fraud in obtaining 
a Will that may be relievable in Equity, and of which no, Advantage 
can be taken at Law; as if a Man agrees to give the Teſtator 20000. 
in Bank-Bills, if he will deviſe his Eſtate to him; and on the Deli- 
very of ſuch Bills makes his Will, and deviſes his Eftate to him, and 
(a) Note; tho the Bills prove to be forged or counterfeit (a). Mich. 1715. Goſſe 
this is a good and Tracey, 2 Vern. 700. | Wilt 


Will at Law, 2 
yet it ſhall nevertheleſs be avoided in Equity by the Teſtator's Heir for the Fraud. Vie 1 Chan, Rep. (laft 


Eair.) 12, 16. Inſtances of a Will of Land being ſet aſide in Equity for Fraud. 
* 4 But it has been decreed in the Hpuſe of Lords, that a Will 


406 


| | of a Real Eſtate could not be ſet aſide in a. Court of Equity for 
F. / Ste Aro 5og Fraud or Impoſition, but muſt firſt be tried at Law, on Devi lev! 
CE” vel non, being Matter proper for a Jury to inquire into. Fuly 28th, 

| 1728. Branſh and Kerridge. | 


(D) What wan amount to a Republication, 
| and where a Republication Will make the 
-er, 1729 + aan / De vile good. 


e. bee, e eee 2 


1 j aue 7/1. JF a Man deviſes certain Lands, and after aliens the Land to a 
, , Hof lee, eee, ae Stranger, and repurchaſes; and after ſhews his Intent, that the 
Accu , uf,  H, ſaid Will ſhall be his Will, this is a new Publication, and the Land 


1 e ſhall paſs by the Deviſe. 44 E. 3. 33. 2 K. 3. 3. Vide 1 Lern. 3 zo. 
eee eee, 27 2. So the Teftator's ſaying, his Will was in a Box in his Study, 


1 6. otton and l ) 
ad Hee N Coton ſeems amounted to a new Publication. Cotton and Cotton, 2 Vern, 209, 


Bhat he ELLA * Lie: cited to have been tried before North Cb. Juſt. 
* 4. deviſed his Lands in D. and all his other Lands, unto his Wife, and after purchaſed other Lands, and then 


- 7 F & 
2 e 2 ny diſcourſing with B. B. deſired him to let him have thoſe new ſed Lands at the Rate that he bought 
' m; 4. anſwered no, for that he had made his Will, and ſettled his Eſtate, and intended that his Wife 


l, dick. 2” a ou have his whole Eftate. The Court ſtrongly inclined that this was a new Publication, and applied par- 
ticularly to the Lands ; and that it was no Matter for alledging quod dixit animo teſtandi, for that muſt neceſ- 
ſarily be intended when the Diſcourſe had particular Reference to the Will. 2 Chan. Rep. 138, 140. S. C. 
ſays, a Trial at Law having been had upon this Point, a ſpecial Verdict was found by C. J. North's Direction; 
and on a ſolemn Argument, all the Judges of C. B. held it a Republication of the Will, and that the Lands 


: / 7 4 4 BY 
HS. eee, / CL 417 belonged to the Wife, and that the Court of Chancery affirmed the Judges Opinion, 
2 


i Mun ſeiſed of Lands deviſes all bis Lands to J. S. and 
. W afterwards purchaſes the Manor of D. and after writes in his Will, 
975 1 Hrrtgy Fe care, that 7. D. ſhall be his Executor; yet this is not any new Publica- 
7 He Slory | tion to make the Lands paſs. 1 Roll. Abr. 618, Note; This Caſe 
TH At Ghar of ASP. nee, 4 does not appear to have been reſokved, for in the Book it is entred with 


1 a Dubitatur. 
2 egg. 4. But if after the Purchaſe of the Manor of D. he delivers the 


, Ver 10404 02:50, Will as his Will, and Says that it ſhall be his Will, without 


= . e , _ Hol Hal putting any Words thereto; yet this is a new Publication, to make 


„ the Lands newly pv : 1 ag _ $18. I ma; 237. 

DI . PE. * . So if a Man ſeiſed of Lands in D. deviſes to another, by his 
4 24k anole 8 4 wil in Writing, all his Lands in D. and after purchaſes "Fara 
Ot; erect as,, Lands in D. and after one F. S. comes to him, and requeſts him to 
Jer ned came give him the Buying of the Lands laſt purchaſed ; and he Anſwen 
5 him, that he will not, but that his Intent was, that thoſe Lands 
ſhould go to his Executors (for the Dewlee was made Executor by 
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8 5 * his other Lands ſhould ; and after the Deviſor cauſes a 
Soclell to be writ, in which there is a Deviſe of ſeveral perſonal 
Things, as Corn, and Implements of Houſhold, and annexes it to 
his firſt Will ; and after dies without other Publication; yet this hall 
be a ſufficient Publication to make the Lands newly purchaſed to 
paſs by the Will, for there needs no other Words in the Will than 
there were before; and His Intent appears, that it ſhould be his Will 
by the Annexing the Codicil, 1 Rol. Abr. 618. Moor 404. 8. C 
Cro. El. 493. S. C. Goulſ. 150, rg i 1 

6. But if a Man has Iſſue two Daughters, A. and B. and he 
deviſes Lands to A. and to the Heirs of her Body, and for want of 
Iflue; to B. and A. dies in the Life-time of the Teſtator leaving 
Iſſue, though after the Teſtator annexes a Codicil to his Will. and 
thereby diſpoſes of ſome Part of his perſonal Eſtate; yet this will 
not amount to a Republication of the Will, nor give any Title 
to the Iſſue of 4. Mich. 1516. Hutton and Simpſon, 2 Vern. 722. 
Reſolved per Curiam, though the Teſtator had declared in his Will 
that B. had married againſt his Conſent, and that what he had 
given her, was in full of her Portion, and in Bar of any further 
Part of his real Eſtate. 

7. It one deviſes a Leaſe to his Daughter, and afterwards renews 
the Leaſe, and afterwards adds his Codicil to his Will, without 
taking any Notice of the Leaſe, whether the Renewal of the Leaſe 
is a Revocation, and whether the Adding a Codicil to his Will is 
Republication, ere; & vide 2 Vern. 209. 

8. If a Man has Ifſue three Sons, A. B. and C. and deviſes Lands 
to B. in Tail, Remainder to C. and B. has Iſſue two Sons, and dies; 
and after the Deviſor ſays, my Will is, that the Sons of B. ſhall have 
the Lands deviſed to their Father, as they ſhould have had if he had 
lived, and had died after; and then the Deviſor dies; whether this 
ſhould amount to a new Publication dub:tatur; two Judges againſt 
two. Fuller and Fuller, Cro. Elix. 422. 

9. If J. S. has Iſſue two Sons, William and Robert, and Robert 
has Iflue a Son named Robert, and F. S. deviſes Lands to his Son Ro- 
bert, and his Heirs, and by the ſame Will gives his Grandſon go /. 
and Robert the Son dies; and after J. S. by Parol republiſhing his 
Will fays, Robert my Grandſon ſhall take by my Will as Robert 
my Son ſhould have done; yet the Grandſon ſhall not have the 
Lands, for Lands cannot paſs but by Will in Writing ; and his Son 
Robert cannot import his Grandſon Robert, elpecially when by the 
ſame Will he has made a Diſtinction between Son and Grandſon. 
Hil. zo Car. 2. Strode and Berager, 2 Lev. 243. The Judgment 
to the contrary given by three Judges againſt the Opinion of Scroggs 
in the Common Pleas, is ſaid by the Reporter to have been reverled 
in B. R. (as he heard) though it was argued, that the Words of the 
Will were proper enough to paſs the Lands to the Grandſon ; for 
that the Addition of Grand, ovly imported a Diſtinction between 
Father and Son while living ; but that the Father being dead at the 
Time of the Republication, the Grandſon might properly be de- 
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2 (E Of Revocations in Equity. , e 
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3, A Man makes his Will duly executed And atteſted" a@6rding to 
110/448 the Statute of Frauds and Perjuries, and at the ſame Time 
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in like Manner executes a Duplicate thereof; ſome Time after the ——6#4. 
Teſtator having a Mind to change one of his Truſtees, orders his Will . 30. 8. 
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ne D000 All HH Hoang Hard to be wrote over again, without any Variation whatſoever from the 
FRYE, $ LO 4 Shes x4 Firſt, ſave only in the Name of that Fruſtee ; and when it was fo 
IS Boch J. S. IP 


wrote over, he executes it in the Preſence of three Witneſſes, and the 


94 3 
Vece, „ Hock e, 087 c ue three Witneſſes ſubſcribed their Names, but not in his Preſence; after 


k e217 ect abe Tf JC * 1 this the Teſtator cancels the Duplicate, by tearing off the Seal, and 
Paroohe He ale, beigen, Hef then dies; and the Queſtion was, whether this ſecond Will, not being 
„„ Agood as a Will to paſs Lands, ſhould yet be a Revocation of the 
1. Z EE ee Firſt; and if it ſhould not, whether the Cancelling the other ſhould 
u Carry Mic mee. eee aA . be a Revocation thereof within the Statute of Frauds and Perjuries. 
| 404) 1851850004 SA AAoy Ste And it was decreed, that neither the Making the Second, nor the 
Sov Sj: Cancelling the firſt, was a Revocation thereof; though in the 

1 Second there was an expreſs Clauſe, that he did thereby revoke all 
former and other Wills; wherein my Lord Chancellor took this Di- 
| . ſtinction, that the Second was not intended barely a Revocation of 

ga, J Coorle W Keeper the Firſt, ſo as to ſignify his Intention of dying inteline or without 
(aA ; | any Will; but it was intended as an effectual Will to paſs the Lands 

»— 9 Fo Aero pre © to the Perſons, and in the Manner thereby deviſed; and therefore, if 
4 25 „% good as a Will to that Purpoſe, it was no Revocation of 
ee * N the Firſt, but as it was ſuppoſed to be valid as a Will for paſſing the 
eee. Lands by the Second; and if a Man by his Will deviſes Lands to A. 

and after makes a ſecond Will, and thereby deviſes the ſame Lands 

to B. if this ſecond Will be not good as a Will to paſs the Lands to 

B. it ſhall be no Revocation of the Deviſe in the firſt to A. for it 

| is plain 4. was to loſe only what B. was to gain; and if B. gains 
nothing by the Second, A. ſhall loſe nothing that was given him by 

| the Firſt; but if a Man executes a ſecond Will, which appears to 
have no other Intention than to revoke the Firſt, and to die Inteſtate, 
though this Second be not in all Circumſtances duly executed as a 
Will whereby to paſs Lands, yet it will operate as a Revocation of 
the Firſt ; and as to the Cancelling or Tearing of the firſt Will, that 
is no Revocation of it in this Caſe, becauſe that was no ſelf-ſubſiſt- 
ing independent Act, but done to accompany, or in a Way of Affir- 
mation of the Second ; it was done from an Opinion, that the Second 


of no Uſe ; but if the Firſt was not effectually revoked by the Second, 

that Act of Tearing the Firſt will not deſtroy it neither; for tho' a 

Man may by the Statute of Frauds as effectually deſtroy his Will, by 

Tearing or Cancelling it, as by making a Second; yet if he does 

make a Second, and intends that as a Revocation of the Firſt, if it be 

| inſufficient for that Purpoſe, as in the principal Caſe, the Tearing and 

— 1 Cancellipg being only in Conſequence of his Opinion, that he made 

2 Hee beuge 1/40 © good Coed Will, ſhall not —— the Firſt . it ought to be ſet 

ge ce, ee 7 ale 4142442 up again in Equity, Hil. 1716. Onyons and Tryers decreed. Vide 
3 Mod. 220, 258. 3 Lev. 86, 87. | 

2. But if a Man cancels or revokes either the Duplicate or original 

(2) By the 29 Will, this is an effectual (a) Avoiding of both, they being both but one 

_ Will, and therefore muſt ſtand or fall together. 2 Fern. 742. per Cu- 


it is enacted, 5 : 

| that oo Deriſe riam ; and ſaid to have been ſo reſolved in Sir Edw. Seymeour's Caſe. 
in Writing 0 
Lands, 33 or Hereditaments, or any Clauſe thereof, ſhall be revocable, otherways than by ſome other 
Will or Codicil in Writing, or other Writing declaring the ſame, or by Burning, Cancelling, Tearing of 
Obliterating the ſame by the Teſtator himſelf, or in his Preſence, and by his Direction and Conſent, but ſhall 
continue, &c. unleſs altered by ſome other Will or Codicil in Writing, or other Writing of the Deviſor, 
ſigned in the Preſence of three or more credible Witneſſes, declaring the ſame. And by the ſame Act, no 
Will in Writing concerning perſonal Eſtates ſhall be repealed, nor any Clauſe or Bequeſt therein altered by 
Words, or Will by Word of Mouth only, except the ſame be in the Life of the Tea:or committed to 
Writing, and read to and allowed by him, and proved to be done by three Witneſſes. But where a Man 
by Will in Writing deviſed the Reſidue of his perſonal Eſtate to his Wife, and after, ſhe dying, he by a Nun- 
cupative Codicil bequeathed to J. S. all that he had given to his Wife; and it was reſolved good; for by the 
Death of the Wife, the Deviſe of the Reſidue was totally void ; and the Codicil was no Alteration of the 
former Will, but a new Will for the Reſidue. Raym. 334. 

, ; 3. A 


| a © 's — 


Soo" ohh. Sdn Sade ͤł¹ͥoÜirmrr by Lore fe" I yoars ror 


Ac Cane Al. Doren eee Eenennnttn, . Cove HER 4, . 


Z.. X uro, 


is wi Arr. . n, e 6 1 | 
| 15829 2 , 22 9 a Lefpamet I "+ abrrge9, 4 22 . A 


had effectually revoked the Firſt, and therefore he tears the Firſt, as 
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3. A Man makes his Will in Writing, and thereby deviſes all his 3 Chan. Rep. J Pepe 4 wp. ib 
Real and Perſonal Eſtate to his Wife, her Heirs and Executors, in '55 5: C. , 5. (le, [ooh 7 4 
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and Decree; 


Truſt to pay his Debts and Legacies, and then deviſes ſeveral Lega- and adds, that 
cies to his Children and other Perſons, and concludes, In Witneſs all agreed that 
thereof I have, to this my laſt Will and Teſtament, containing nine _— 
Sheets of Paper, and to a Duplicate thereof, to be left in the Hand. faked and - 
of ſuch a one, ſet my Seal to every Sheet thereof, and to the laſl of the ſubſcribed, as 
faid Sheets my Hand and Seal, in the Preſence of three Witneſſes oben "U. og 
who all ſubſcribed their Names in due Form of Law; afterwards reds; yet it i 
the Teſtator being minded to add other Truſtees to his Wife, and — 1 
make ſome little Alterations in his Will, ſends for a Scrivener, and bs + 
gives Directions to prepare a Draught of Inſtructions for another C omi 
Will, which the Scrivener does accordingly, which the Teſtator read 3 4 — 4 
over and approved very well, and ſets his Hand to it; and being at a it was good at . 
Tavern, thinking he had now made a new Will, he pulls out of his — 
Pocket the firſt Will, and tears off the Seals from the firſt eight Sheets, 5 ot 
which the Scrivener ſeeing, aſked him what he was doing? Why ( ſays 
he) I am cancelling my firjt Will. Pray, ( ſays the Scrivener) hold your 
Hand, the other Will is not perfected, it will not paſs your Real Eftate 
for want of being executed purſuant to the Statute of Frauds and 
Perjuries. I am ſorry for that (ſays he) and immediately deſiſted 
from tearing off any more of the Seals, and in ſome ſhort Time after 
dies, without having done any Thing further to perfect the ſecond 
Will, or cancelling the Firſt ; after his Death, on Application to 
the Spiritual Court by the Wife, who was made Execurrix of this laſt 
Will, they ſentenced it a good Will as to the Perſonal Eſtate, and 
admitted her to prove it; and on a Bill brought by the Legatees 
againſt the Wife and other Truſtees, to have a ſpecifick Performance 
of the Truſt in the firſt Will, and that the Eſtate might be ſold 
purſuant to the Directions of that Will; it was inſiſted upon, that 
the firſt Will was revoked, either by Making of the Second, or by 
the Tearing off the Seals from the Firſt. But Lord Chancellor held, 
that the ſubſequent Will could be no Revocation as to the Real 
Eſtate, not being executed according to the Statute of Frauds and 
Perjuries; and that as to the Hg. 5g the Seals from the firſt 
eight Sheets, that not being done aniMs cancellandi, was no Revo- 
cation; and that the Seal remaining whole to the laſt Sheet was ſiiſſi- 
cient, and in Strictneſs it was not neceſſary that all the Sheets ſhould 
be ſealed ; but becauſe the Spiritual Court had ſentenced the Second 
a good Will of the Perſonal Eſtate, his Lordſhip held it a good 
Will for the whole Perſonal Eſtate; and that ſuch Legatees of Per- 
ſonalties in the firſt Will, as are left out in the Second, muſt loſe 
their Legacies; but for thoſe that had Legacies by the firſt Will, 
chargeable on the Real Eſtate, if the ſame Legacies were deviſed to 
them by the ſecond Will, that they ſhould ſtill continue chargeable 
on the Real Eſtate ; provided ſuch Legacies were not increaſed or 
inlarged by the ſecond Will; for though the ſecond Will was not 
ſufficient in itſelf to charge the Real Eſtate, yet ſince the Real Eſtate 
remained well deviſed by the firſt Will, they ſhould be till ſecured 
by that Real Eſtate, for they were not deviſed out of Land like a 
Rent, but only ſecured by Land, which before was well deviſed ; 
but for other new abſolute Perſonal Legacies deviſed by the Laſt 
Will, they ſhould be chargeable only upon the Perſonal Eſtate, and 
ſhould have the Preference to be firſt paid out of the Perſonal Eſtate 
before the other Legacies in the firſt Will, charged upon the Real 
Eſtate, becauſe they had their ſeveral Funds out of which they were 
to be paid; the Perſonal Legacies in the laſt Will, out of the Perſonal , 
Eſtate, which was well deviſed by that Will; and the Legacies 
"0 charged 
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Wills and Jeſtaments, 
charged upon, or ſecured upon the Real Eſtate, which was deviſed 
by the firſt Will, out of the Real Eſtate. Hil. 6 Ann. Hyde and Hyde. 
4. If A. deviſes Lands to B. and his Heirs, and afterwards mort- 
gages the ſame Lands to F. S. for Years, or in Fee, tho' a Mortgage 
(a) Vide in Fee be a total Revocation at (a) Law, yet in Equity it ſhall be a 
1 Rell. Abr. Revocation pro tanto only. 1 Vern. 329, 342, 97, 141, 182, 
Guts 1 Salk, 158. S. P. admitted to be a ſettled Point in Equity. 

| F. So if a Man ſeiſed in Fee deviſes it to F. S. in Fee, or for Life, 
and afierwards makes a Leaſe to F. D. for Years, this, even at Law, 
{ball not be a Revocation, but during the Years; for his Intent does 
not appear further than during the Term for Years. Mountague and 

Tefferies, 1 Roll. Abr. 616. | 

6. So if a Huſband poſſeſſed of a Term for forty Years deviſes it 
to his Wife, and after leaſes the Land to another for twenty Years, 
and dies, this Leaſe is not any Revocation of the whole Eſtate, but 
only during. the twenty Years, and the Wife ſhall haye the Reſidue 
by the Deviſe. Wilcox and Kent, 1 Roll. Abr. 616. 

7. But if A. deviſes Lands to B. and his Heirs, and twelve Years 
after leaſes the ſame Lands to B. for ſixty Years, to commence after 
his Death, and delivers the Deed to a Stranger, to the Uſe of B. who 
does not deliver it to B. till after the Death of A. this is a Revoca- 
tion of the whole Eſtate; for both Eſtates are not conſiſtent, nor can 
veſt in B. at the ſame Time; and it was plainly the Intention of the 
Deviſor, that B. ſhould have the leſs Eſtate only, Hl. 45 Eliz. Coke 
and Bullock, Cro. Fac. 49, adjudged, tho' objected, that it was the 
Intention of A. that B. ſhould have his Liberty to take by the Leaſe 
or Deviſe, B. not having agreed to the Leaſe in the Life of A. 

8. But if the Leaſe made to the Deviſee had been to begin either 
in Praſenti or Futuro, in the Life of the Deviſor, it had not been a 
Revocation ; for inaſmuch as the Leaſe might have determined in his 
Life, it was conſiſtent with his Will. Cro. Zac. 49. per Curiam. 

9. So where A. by Will deviſed to his younger Son a certain Meſ- 
3 ſuage for ninety- nine Vears, if three lives lived ſo long, yielding and 
Lord Keeper paying to his Siſter, the Plaintiff, 20 J. per Ann. until twelve Years 
—_— to be old, and thence 40 J. per Ann. for Life ; and afterwards the ſaid A. 
IIS £2 300 J. Fine demiſed the ſaid Meſſuage to F. S. for ninety-nine 
a Revocation, Years, if three Lives lived ſo long, yielding and paying 50 J. per Ann. 
2 . to A. the Teſtator, his Heirs and Aſſigns; and tho' it was held at the 
the Leaſe Rolls to be a Revocation, yet on an Appeal to my Lord Keeper, he 


might die be- decreed it to be no Revocation, and that the Daughter ſhould be 
fore the Te- 


ſtator, and 2820 a 6 : 
then the De- Act ſhall amount to a Revocation by Implication, it muſt be a neceſ- 


vile would fary Implication ; and the Act mult be wholly inconſiſtent with the 


_ 
* >. A ——— 7 


take. Place; 


but referred it Deviſe. Paſch. 170 5. Lamb and Parker, 2 Vern. 495. 
to the Judges 


of B. R. by way of a Caſe to determine. 


10. So if A. deviſes Lands to Truſtees to pay his Debts, and then | 


2 Freem. 117. 


'$: C. ſays, the to pay his Wife 200 J. per Ann. for her Life; and the Teſtator living 


Lords Com- ſeyeral Years after, his Debts increaſed from 2000 J. to 10000 J. for 


_ 8000 J. whereof his ſail Truſtees were bound, and afterward A. the 


linſen and Teſtator, by Deed and Fine conveys his Lands to his ſaid Truſtees, 
1 to ſell to pay his Debts, and the Surplus to him and his Heirs; and 
that the Sur- though 
plus being to 

his own right Heirs, that was ſtill in his own Power, and ſhould be ſubject to his Diſpoſal by the Will; and 
the Caſe of Hall and Dench was cited, where after a Deviſe of Lands the Deviſor made a Mortgage in Fee; 
and adjudged that the Deviſee ſhould have the Equity of Redemption. Prec. in Chan, 32. S.C. ſays, 
the Lords Commiſſioners held that neither the Mortgage and Fine, nor Deed of Truſt, ſhall be a total Revo- 
cation of the Will, being made for particular Purpoſes ; but that after Debts paid the Widow ſhall have the 


200 J. per Ann. 


paid her Annuity; and he ſaid, that the Rule is, where a ſubſequent . 
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though the Wife joined with him in the Fine and Conveyance, yet 

this ſhall be no Revocation of the Wife's 200 J. per Ann. and ſhe 

ſhall have the 200 J. per Ann. out of the Surplus of the Money, 

after the Debts paid. Mich. 1691. Vernon and Jones, 2 Vern. 241. 

decreed ; but the Reporter adds "> 2th PW 5” * 
11. But in a Caſe where Edward, Earl of Lincoln, had mort 436" 202; de Helle 1 la 
paged the Manor of S. to the Defendant Wynn and his Heirs, for S. ©-,*olved >. 0 9/7 1" 


12000 J. and afterwards, by his Will, in Default of Iſſue Male of his pn - "+ +I ol 4 
own Body, deviſed it to Sir Fran. Clinton (who was to ſucceed him and * ant. dl I 
in the Honour) for his Life, with Remainder to his Firſt and other — 1 po fo ee 7 er 
Sons in Tail Male, with other Remainders over ; and appointed that Pro cuied re Sato i 


his Houſhold-Goods at his chief Houſe at S. ſhould remain there as Only by two. Ha, K iT eule, 1 
Heir-looms to the next Heir Male, who ſhoul : Lords. 1 1 
ct H. , d be Earl of Lincoln, e u, uu, 44 WM 
and made Sir Francis Clinton Executor ; afterwards the Farl (Who A. . * O_ 1 
was very whimſical) took a Fancy to one Mrs. Calvert, Daughter 44 * a 
the Lord Baltimore, and fancied he would marry her, (though it was 5 HT Fry eee, oro Hut eme, 
proved in the Cauſe, there never was any Intention, of ſuch Marriage: 77 0-770 cee, 14097 
in her, or in any of her Relations, nor any Treaty about it,) and in ue 7247 0899 7. 
this Fancy he makes a Leaſe and Releaſe of thoſe Premiſſes to the De- , . ee 2 
of the ſaid intended Marriage, as it was expreſſed,) to the Uſe of r ge. : 4 1 
ſelf and Heirs, till the ſaid intended Marriage took Effect; then a8 4-7 a 110 TCoveralion J hint 0 1 
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Progreſs towards the Marriage; and ſometime after the Earl' died, g. 3 , 2. fone *. 2 


without any Alteration of his Will, and the Honour deſcended to Sir e. 
Francis Clinton (who had but a very ſmall Eſtate, if any,) who died * e, ii 


B. and C. who were Couſins and Coheirs of Earl Edward, brought - e, r 1 
a Croſs-Bill, that they might redeem and have the Eſtate conveyed. to .> i, . or Gf e 4 11 
them. And the only Queſtion was, whether this Leaſe and Releaſe . eee 


Earl had but an equitable Intereſt (the whole Eſtate being before . 1 2 . 
mortgaged in Fee,) and therefore it ought to be conſidered according 4. 7 , * Mt 
to Equity; and that tho' ſuch a Leaſe and Releaſe would have been e,. > 1 427, 7 


Perfon's Will; for if a Man makes a Will, and thereby deviſes Lands > . , 3.445. Jour 
to J. S. and his Heirs, and afterwards articles to ſell the Lands to 
J. D. and his Heirs, and receives the Purchaſe-money; and dies be- 
fore any Conveyance made, theſe Articles will be no Revocation of 
his Will; and yet it is as plain his Mind and Intention, as to thoſe 
Lands, is altered, as much as if he had actually made a Conveyance 
to J. D. and in Caſe of an equitable Intereſt, the Leaſe and Releaſe 
makes no Alteration of the Eſtate, ſo as to induce a Neceſſity of 
adjudging it a Revocation, as there is in Caſe of a legal Eſtate ; it is 
lain as to his Intention, that he did not intend any Revocation or 
Alteration of his Will, unleſs or until that Marriage ſhould take Ef- 
fect, for by the Releaſe it is limited, that till that Marriage it ſhould 
I | be 


* 
tis. 
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be. % bim and his Heirs, which is juſt as it was before; and that 
Marriage having never taken Effect, the Eſtate continues juſt as 
it was; and it cannot be pretended, that this Leaſe. and Releaſe are 
| Sue 5 N, urg any expreſs Revocation of his Will; and the Court of Chancery is 
0 of a ſo far from following the ſtrict Rules of legal Revocations, that it 
. eee el. often relieves againſt them; and therefore if a Man deviſes Black- 


Ph 
a Heer YO 419 


wo i, Ae, 


ieee, ,. 


Guru Deed 2 


| „ eee. of Equity muſt interpoſe for one Side or Yother,- it was concluded it 


Hal , 


| acre to F. S. and his Heirs, and afterwards mortgages to J. D. and 
2 his Heirs, this in Law is a Revocation of the Deviſe, and yet in 
/ — Equity it ſhall be none farther than to let in the Mortgage; and to 
© Ke this Purpoſe were cited ſeveral Caſes; andi therefore ſince the Court 


Care ougzbt to interpoſe for the preſent Earl, and that he ought to have 


the Redemption of the Eſtate, as deviſed by the Will of Earl Ed. 
ward. For the Defendant it was ſaid, that ſuch a Leaſe and Releaſe 
would have been a Revocation of a Deviſe of a legal Eſtate, and that 
equitable Eſtates are governed by the ſame Rules that legal Eſtates 
are; and there is no Fraud or Circumvention, nor other equitable 


Circumſtances, to make the Court vary from that Rule in this Caſe; 


and the Will is in Difinheriſon of the Heir, who is always favoured 
in all Courts ; and as to the Caſes put, where Mortgages have been 
held to be no Revocation in Equity, it was ſaid the Reaſon of that 
is, becauſe Mortgages are not conſidered as Conveyances of the 
Eſtate, but only Charges upon it;- and my Lord Keeper was of this 
Opinion, and decreed the Plaintiff's Bill to be diſmiſs'd, and the 
Coheirs to have the Redemption of the Mortgage. Trin. 1695. the 


Er , Decree affirmed in the Houſe of Lords. e ta ts. ot: Sue 2 
2 12. So where Sir John Huband, by Will in Writing dated the 


. — .. 12th of Feb. 1708. deviſed ſeveral pecuniary and ſpecifick Legacies, 


as. 


BALE 


BE. 47, > 
. 32. 


- 


2 
adi atconmatd 2 ill with divers Remainders over ; afterwards, by Leaſe and Releaſe the 
9 


; on eng Eien ſtee, conveyed ſeveral Manors and Lands in the County of Harwick 


pany; to Truſtees and their Heirs, to the Uſe of himſelf for Life, without 


1 ' * 2 
Fn CG . . execute ſuch Conveyance and Conveyances thereof, as the ſaid Sir 


"<a Rn” 


— — and then gave all the Reſt of his Real and Perſonal Eſtate, after all 
6. 4b by Debts and Legacies paid, to John Pollen, on Condition he took 
— the Name of Huband upon him and the Heirs Males of his Body, 


zoth of Aug. 1709. Sir Jobn Huband, together with F. S. his Tru- 


Impeachment of Waſte, and that the Truſtees and their Heirs ſhould” 
Fohn by Writing under his Hand and Seal, or by his Laſt Will and 


—_— — 2 * 6 Hof] eſtament, ſhould direct or appoint; and in 1710, Sir John died, 
ere . A without altering or revoking the ſaid Will, or making any other 
EA 1 —Appointment touching the ſaid Real Eſtate; and the Queſtion was, 
8 hether this Leaſe and Releaſe were a Revocation of the Will, or 


not; the original Bill of Pollen being to eſtabliſh the Will, and the 


e .._Croſs-Bill to ſet aſide the Will, and have an Account of the Profits; 


> I and it was decreed, that the Leaſe and Releaſe were a Revocation of 
the Will. Micb. 1712. Pollen and Huband. 
2. If this 13. A. having Iflue four Daughters, and no Male Iflue, deviſes 
Cale wa not Lands to Truſtees, in Truſt to permit his Daughter S. to receive the 
Dem. Proc. 1 Rents and Profits until her Marriage or Death; and in Caſe ſhe 
think it was. married with the Conſent of Two of the Truſtees and her Mother, 
then to convey the Premiſſes to her and her Heirs ; but if ſhe died 
before Marriage, or married without ſuch Conſent, then to convey 
to other Perſons; afterwards S. marries in the Life-time of her 


Father, and with his Conſent, and he ſettled Part of thoſe Lands on 
| her 


Y . FR e, e. Earl of Lincoin and Rolls & a, Show, P. C. 154. S. C. and the 4 ; 
2. 57. 40 fa a7 Ace 7 


199, 


2 


her and her Huſband, and died; and it was held, that this Settle- 


| ſhould have the Perſonal Eſtate ; and it was urged, that he ſhould, 


amount to a Revocation of a Will; yet not in this, for here is and the Re- 
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| Wills and Teftaments. x . -_ 


ment was no Revocation of the Will, as to the Deviſe of the other 
Lands, Mich. 1716. Clarke and Berkley, 2 Vern. 720. Vide Where 

a Deviſe ſhall be a Satisfaction, Title Deviſe, Letter (L.) 

14. A. made his Will, and thereof his Brother Executor, and 
deviſed unto his Executor all his Eſtate both Real and Perſonal, and 
four Years afterwards he marries, and then by a Codicil makes his 
Wife his Executrix; and the Queſtion was, whether the Brother 


for he does not take it as Executor only, but by expreſs Words of 
Gift in the Will; and it appears, that there was not only a Benefit 
intended him as Executor, or even the Real Eſtate was deviſed to 
him ; but it being in Proofy that he had not any the leaſt Real Eſtate 
in the World, it was faid by my Lord Chancellor, that the Perſonal 
Eſtate was deſigned him only as Executor; and it was thereupon 
decreed for the Widow, the Executrix. Mich. 1681. Wilkinſon 
and 1 Vern. 23. ; a oh 

15. J. S. being Bachelor, made his Will, and deviſed a Legacy . jr;1 Rep: Late L.C Haber: A. 
of 500 J. to his Brother, and other Legacies to other Perſons, and 304. 1 Sp 
deviſed his Real Eſtate to Eliz. Cloſe and her Heirs, and afterwards — 1 1 Sel 598 
intermarries with the ſame Eliz. Cloſe, and died, leaving her Prive- that this Cul 
ment enſeint with a Son, without making any Alteration in his Will; was * 5 
and _ Queſtion in the Caſe ar whether this Alteration in „ sac GG er 4 
the Teſtator's Circumſtances did of itſelf, without more ado, a- where Sir Cre 3<Y5/c 4% 
mount to a Revocation of the Will. Thoſe who argued for its being 77 * 1 
a Revocation, relied on the Caſe of one Ayres, (a) in which it was ſubſequent : / 
reſolved by the Judges, that where a Man that was unmarried' made Marriage, an * . : 
a Will, nd roll ory his Eſtate, and afterwards married and had rat TIE: 1 Ht an O04 
a Child, and died without making any Revocation of his Will, that Revocation of ae ie coor g. 
this Alteration of Circumſtances was in itſelf a Revocation of the Fr gg 9 C ee LF 
Will; and a Cafe was cited out of Cicero (b), where one thinking diſmiſſed the C 99.55 77 1740 
his Son dead, deviſed his Eftate to another, yet the Son returning, jo of the. te Rte fork 
held he ſhould have it, becauſe it was not to be ſuppoſed he would —— 5 
have diſinherited him without Reaſon. On the other Side it was gacies charged 


argued, that tho' Alteration of Circumſtances might in ſome Caſes on the Eſtate S Cogn C0 SOA? 


by ſuch Will ; 


Py 
. . „ . : ; - C 
nothing but what a reaſonable Man might do, nothing unjuſt or porter adds, Zan, 25 | 


unjuſtifiable ; it appeared he had an Intention of marrying Eliz. 4 — 
Cloſe when he made the Will, though perhaps he might not know, ger's Book 


when he died, that his Wife was enſeint; or if he did, yet it is not — 
uncommon for many, who are kind to, or fond of their Wives, to zn July fol- 


leave their Children wholly in their Power, to make them the more lowing re- 


dutiful to her, and that he muſt know the Son would be the Wife's boar +; 


Heir as well as his, and would have the Eſtate as ſuch, if ſhe did gigon, and 
not diſpoſe of it from him. Lord Keeper was clear of Opinion, tend = 
that Alteration of Circumſtances might be a Revocation of a Will of YT 


. the Legacies. 
Lands as well as of a Perſonal Eſtate ; and that notwithſtanding the (a) 1 Vill. 


Statute of Frauds and Perjuries, which does not extend to an im- &, 304, 
: S. C. cited by 
plied Revocation ; but no ſuch Alteration appears here, for no In- Sir 5,6, Tee- 


is done any Perſon ; and thoſe are provided for whom the wor, Maſter of 
Teſtator Was Pin bound to provide for; and ſo eſtabliſhed the Will. the Rolls, and 


. o . . „ 24 . . Note 
and Eyre, ſaid to be reported to Sir John by Treby C. J. and ſome eminent Civilians. - id. in a * 
(b) 2 Cic. de Oratore Cantab. Ed. Page 69, 102. & Dig. L. ult. de Hæred. Jnſt. 
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Au. Ae Areas * Ron 2 Being indicted for not coming” to Church, and found 
enter for oo He begun $f; * guilty, Application was made to the Attorney General ; 
-- 5 they might bring a Writ of Error; but he refuſed there- 

Aena 2 FH ber of pt thereupon the Lord Keeper was moved for ſuch a kd, 
eddie, qt 7 147-914. "but he aid, that though he had the Cuſtody of the Great Seal, 
la Ls SOA! ze, be would make no Uſe thereof, but according to the Courſe of - 
forte if for 114 ww o +-11#* Court, and therefore could not put the Seal to a Writ of Error, till 
5 e, e £ 22 it had been firſt ſigned and allowed by the Attorney General; and 

2 Oat 2655190514 FAA he took it, that a Writ of Error in a criminal Matter was ex gratia 
f. &r Gol F'cHot c,4 te. Regis in al Caſes, but where Proviſion is made for the ſame by 
Ke, Cof oof into Soerggthe Statute, and is not due ex debito Juſtitiæ, or de curſu; but if 
. He g there were real Error in the Caſe, and a Writ of Error was not 
. 5 ſought for Delay, the Way was to petition the King, and he would 
' e, gere 0119 gf, give Directions for inſpecting the Proceedings, and ſee if there was 
the vont G. Fe Con let; ee real Error, or whether a Writ of Error was ſought purely for Delay. 
Lee ve 725443 azce 4d £8 ox- Paſch. 1683. Crawle and Crawle, 1 Vern, 170. And the Attorney 
e ee 1. . 1 General ſaid, that A. being indicted on tlie Statute 3 Jac. 1. no 
Ae. ore * SR Error could avail him, and the Indictment could not be quaſhed, 
94 5.4 Py 0 Nee nor the Proceedings avoided, otherwiſe than by Conformity, 


2. A Motion was made, that the Lord Keeper would grant a 
mandatory Writ to the Chief Juſtice of the King's Bench, to com- 
mand him to ſign a Bill of Exceptions in the Caſe of the Lord Gray 

$ S al, who were convicted for a Riot in London; and they produ- 
ced a Precedent, where, in a like Caſe, ſuch Writ had iſfued out of 
Chancery to the Judge of the Sheriff's Court in London; but the 
Lord Keeper denen the Motion, for that the Precedent they mo 
ce 
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Ced was to an inferior Court, and he would not preſume but the 
Chief Juſtice of England would .do what ſhould be juſt in the 
Caſe; for poſſibly you may tender a Bill of Exceptions which has 
falſe Allegations in it, and the like; and then he is not bound to 
ſign it ; for that might be to draw him into a Snare; and ſaid, if 


they had Wrong done them, they might right themſelves by an 


Action on the Caſe, and if this Court had a Power to grant ſach a 
Writ, the ſame was diſcretionary only, as Writs of Error are in 


criminal Caſes, which are diſcretionary, and not de curſu, (a) Trin. (a) Writs of 
1683. I Vern. 175. | Error in cri- 


| | va; ap inal Caſ, 
are not grantable ex debito Fuftitie, but ex gratia Regis; and in ſuch Caſe a Man ought to make Application 


to the King, and he will then refer it to his Council, and if they certi : TIE 
deny a Writ of Error. 1. Fern, 175. cl, y certify there is Error, the King will not 


(B) Of ſuperſeding Writs, foꝛ what Cauſes. 
* 1, J Being excommunicated for Contumacy, and a Writ of De Cx THE Pax © 


* excommunicat” capiend awarded, it was moved for a Super- Id 64 , 


ſedeas to the Writ, by Reaſon that the S7gnificavit was general and 


uncertain ; but it was ſaid by the Lord Chancellor, that a Super /e- 
deas could not be granted on that Ground ; but if the Excommuni- 
cation were not for any of the Offences within the Statute 5 Elig. 


and the Significavit did not expreſs the ſame, the Remedy expreſly 


appointed upon that Statute is a Habeas Corpus, and upon the Re- 
turn of it the Parties ſhall be diſcharged ; but it being then alledged, 
that an Appeal was brought, and Security given to proſecute it 
with Effect, a Superſedeas was awarded, the Lord Chancellor ſay- 
ing, that the Appeal was a Swper/edeas of it ſelf, Mich. 1681. The 
King verſus Sneller, Ruſſel & al.. 

2. Upon a Motion made for a Superſedeas to a Writ De Cautione 
admittenda, for that they had taken a Writ to the Sheriff, without 
any Affidavit filed, that the Biſhop refuſed to admit of Caution, and 
for that Reaſon a Saperſedeas was awarded; and the Lord Keeper 
declared, that finding this Court often troubled for Writs De cau- 
tione admittenda, he thought the Right of it was, that if there was 
a Sentence for a Man to pay Money, or do any other Thing in 
the Spiritual Court, a Man ought firſt to perform that, before he 
is admitted to his Writ De cautione admittenda ; for it is in vain to 
take Security Parere mandatis Eccleſiæ, whilſt a Man refuſes the 
Sentence; but the Reporter adds a Qy@re ; for ſuppoſe a Man be 
excommunicated for not coming to Church, or not receiving the 
Sacrament ; how can he do that till his Caution is admitted, and he 
abſolved ? Hl. 1682. Archbiſhop of York verſus 1 Vern. 119. 

* 3. An Excommunicato capiendo having been awarded, was on 
Motion ſuperſeded before the Return of it, for the Generality of the 
Significavit whereon it was awarded, which was only that the Party 
was excommunicated in Qgadam cauſa appellationts & Querele ; for 
the Chancellor held clearly, that till the Return of the Writ, the 
Court of King's Bench cannot relieve him; and if this Conrt cannot 
help him neither till the Return of the Writ, he muſt in the mean 
Time lie in Priſon ; and this he was clear in, without entring into 
the Queſtion which was made in this Caſe, whether, after the Writ 
returned and filed in B. R. according to the Statute 5 Eliz. that 
Court had not the ſole Power of proceeding on it; for till the Writ 
returned and filed there, they had nothing to do with it, _— by 
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Way of Quaſhing or Superſeding it on Motion; and two Prece- 
dents were cited 10 Geo. 1. where ſuch Writs had been ſuperſeded 
quia uf eman', before the Return in B. R. and be ſaid the 
Caſes of King and Fowler, and of the Bifhop of Sr. Davids, 1 Sail. 
293, 294. may be good Law, as they were after the Writs returned 
and filed; and yet this Court could not be ouſted of its Juriſdiction 
in the mean Time, before the returning and filing of the Writ in 
B. R. And Lord Chancellor ſaid, that at the Common Law the 
Excommunicato Capiendo was not returnable till the Pluries, but 
went firſt, and then an Alias; and if that not obeyed, then, a Plu- 
ries; and if not then returned, then an Attachment to the Sheriff, 
Hil. 1727. Barlw and Collins. So chem gt x. ag 
* 4, Thomas Bambridge, late Deputy Warden of the Fleet, was 
indicted for the Murder of one Caſtle, a Priſoner in the Fleet, and 
' acquitted ; and the Widow brought an Appeal ; the Writ was di- 
reed to the Sheriff, and returnable the firſt Day of next Term in 
B. R. being iſſued out of the Chancery; the Writ was, Qyia Maria 
Caſtle fecerit vos ſecur per Plegios A. and B. (naming them parti- 
cularly with their Additions) de appelld fud proſequend ideo preci- 
pimus vobis quod attachietis per Corpus, &c. And now it was moved 
in Chancery to ſuperſede this Writ, for that in Truth no Pledges 
were found or entred, notwithſtanding the Naming of them in the 
Writ, as appeared by Affidavit; and it was ſaid, that Pledges in an 
Appeal were grounded on the Statute of We/im. 2. which takes No- 
tice of vexatious Appeals brought by Perſons who had nothing to 
anſwer Damages, in Caſe they did not proceed, or that the Ap- 
pellee was acquitted ; and the Bringing of a Man's Life twice in 
Jeopardy, was of ſuch Conſequence, that if the Appellor was not 
ſufficient to anſwer the Damages, his Pledges cr Sureties ought, 
and therefore were they required to be real, and not fiftitious Per- 
ſons, like John Doe and Richard Roe; and they ought likewiſe 
actually to give Security to proſecute the Appeal. That they could 
not move in the King's Bench to quaſh this Writ, becauſe it 
was not returnable there till the firſt Day of the Term; and if 
they could not move to ſuperſede it here, a Man muſt lie in Priſon 
without Bail or Mainpriſe for a whole long Vacation, as Bambridge 
has done in this Caſe, upon an erroneous Writ, without Redreſs. 
It was alſo 2 that the Writ was abſurd, and neither Grammar 
nor Senſe; for it ſhould have been Si Maria Caſile fecerit vos 
ſecur, and not Quyia vos fecerit, the Word Quia relating to the 
Time paſt, and the Word Fecerit to a Time future; and that the 
Precedents are, Si A. B. fecerit vos ſecur, in the Nature of a 
Condition precedent; ſo that till the Appellor has made the Sheriff 
ſecure, by finding of Sureties, he is not to attach him; or it ſhould 
have been Qui A. B. nos fecerit ſecur'; ſo that the Sureties are 
either to be given to the King before the Iſſuing of the Writ, and 
then it is Quia nos, or to the Sheriff after the Iſſuing thereof, and 
then it is Si A. B. fecerit vos; and fo are the Precedents in Ra/tal 
44, 46. Co. Ent. and others; and the Sheriff may return to the 
Writ, Non invenit Plegios; and though it is ſaid in 2 Jon. 154. 
and other Books, that the Appellor may find Sureties at any 
Time before Judgment, that cannot be; for then, if the Appellor 
finds that the Appellee is likely to be acquitted, he will never de- 
mand Judgment at all, and then the Party's Life may be brought 
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twice into Danger, and yet have no Recompence in Damages 
againſt an unjuſt Appeal; and it was reſembled to an. Excommu- 
nicato Capiendo, which is returnable in B. R. they cannot move 
there to quaſh the Writ till it is returned and filed; becauſe till 
then the Writ is not in Court, but in the Sheriff's Hands; but if 
the Writ iſſued erronice or improvide, this Court from whence it 
iſſued, may call it in. or ſuperſede it; and the Great Seal ought 
not to be affixed to an erroneous or irregular Writ ; but it was 
argued on the other Side, and agreed by my Bord Chancellor, that 
this Writ did not iſſue erronice or improvide, that that muſt be 
ſomething extrinſick to. the Writ itſelf, that if there be any Defect 
in the Writ, they may move to quaſh it when it comes into the 
King's Bench, if they think fit; that by the Precedents in Raftal, 
and 2 Jon. 154, it - {hos that the Appellor may find Sureties in 
Court, if the Sheriff return Non invenit plegios, or even at any 
Time before judgment; that the Statute of Weſtminſter the Second, 
was not made for the Finding of Pledges, but for the Puniſhment 
of the Abettors; and that there were very many Precedents, where 
no Sureties were actually found; that the Sheriff may, if he will, 
attach the Party without finding Pledges, becauſe they may be 
found afterwards, or he may refuſe to attach him, and return quia « 
aon invenit plegios ; that quia A. B. fecerit vos ſecur', becauſe the 
Party will find Pledges, is as good as Si fecerit, and that the Party 
may either find Sureties to the King, and then it is ui nos, or to 
the Sheriff, and then it is, Si vos, &c. ſo the Motion was diſal- 
lowed. October the 14th, 1729. Bambridge's Caſe. | 
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But otherwiſe if the Suit had been concerning the Wife's Inheritance, — 


--Naming a Party Defendant in the La of Revival, who was no Party to W 


THE 


| Abatement and Rev(voz. 


Page Caſe 

HE Marriage of a Feme Plaintiff abates the Suit, — 1 I 
When Baron and Feme ſue for what they have a Joint Right to, 

the Death of the Feme ſhall not abate the Suit, — + 

So if the Baron dies, — 


— — 


By the Death of one Jointenant the Suit does not abate; /ecus of Tenants 5 


Common, — 
The Plaintiff's Death, after a Bill of Interpleader, abates not the Suit, — 


'Though by the Death of Ceſtui que Truſt, the Suit abates as to him; yet if 


there be a Decree againſt him, and his Truſtees to convey, Sc. the Tru- 

ſtees are obliged to convey, for the Death of either Party makes an Abate- a 7 

ment only quoad himſeltf — — — — 
The Court will order Money out of Court to a Perſon intitled to it, by a 

Decree, notwithſtanding the Death of ſome of the Parties, F 
A Deviſee cannot revive, 
An Aſſignee may by Scire facias, — 
Whether he may for want of Privity quære, but he may bring a Bill of R Revivor, 3 
In an original Bill to ſupply the want of Privity, the Party ſhall have the 

ſame Advantage as if it was a Bill of Revivor, 5 
A Bill of Revivor may be brought againſt a Deviſee, 
In a mutual Account the Defendant as well as Plaintiff may revive, — 
That the Defendant may in any Caſe revive as well as the Plaintiff, and if ; 


there are ſeveral Plaintiffs who refuſe to join in reviving the Suit, they 
may be made Defendants, — — — — 
A Creditor admitted to come in may revive, 
Muſt revive againſt all, bur not unleſs they have anſwered, — 
May proceed againſt the Huſband without reviving againſt the 1 
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trix of the Wife, — — — 
The Heir or Executor of the Party dying may revive, — — 3, 
A Suit may be revived by an original Bill, Bill of Revival, or Scare facias, 
Bill of Revivor upon a Bill of Revival lies, 


original Suit, — — 
After a Decree the Suit regularly to be e by Scire f Facias, —— 
After a Cauſe has ſlept twelve Months, there muſt be a Subpæna ad 3 
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Account. 


Matters of Account proper in Equity, againſt whom i it lay at Common Law, 
A ſurviving Factor muſt account, — — — 
An Apprentice muſt account, | 
An Infant not compellable to account, 
A Receiver to a Truſtee muſt account to Cefui que Truſt, 
Where a Perſon who receives a Thing as a menial Servant, ſhall not as ac- 

countable to any other except his Maſter, — 7 6 5,6,7 
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An Adminiſtratrix to a Captain of Marines intitled to an Account of the EW 
Perſonal Pay and Pay of Servants, — — — 7 0 2 
Entring into Lands accountable for mean Profits, — — Be 
Intruding on an Infant accountable, — 7. 7 
art-Owners of a Ship accountable to each other, — — 7 1 
Two Purchaſers, if one has Abatements made him of Incumbrances, yet in?? 
Account he ſhall not be allowed them excluſive of the other, — 7 3 
A Mortgagee or Truſtee to be allowed what they paid a ſkilful Bailiff, — 7 1 
Mother not allowed to diſcount the Maintenance of her Child, — 7 2 
An extravagant Demand not allowed in Diſcount, ——— — 8 3 
Lands appointed for raiſing 30001, for Daughters, they enter, how they ſhall} ; 
account. — _ — — — | F 8 7 
Eſtoppel and Diſcount between Merchants, — — 8 5 
Diſcount, natural Juſtice in all Caſes, — — — — 8 6 
Diſcount, though it may make a Devaſtavit in Executors, — — 8 7 
Diſcount allowed againſt the Aſſignees of a Bankrupt, — 8 8 
But if a Member of a Company, who is indebted to the Company, becomes 
a Bankrupt, they cannot diſcount their Debt, or retain his Stock, but malt 8 8,9 
come in as Creditors with the reſt, — — — 


A Man who charges himſelf by his Books, Sc. in Account, ſhall be allowed 

to diſcharge himſelf in the ſame Manner, — — ( _— 
But if he is diſproved in any Particular, may be put to prove the Whole, © - 10 
Where. an Account is of a long Standing the Party may be allowed to 3 


Satisfaction on Oath, — — —— — | + 
The Defendant on Account ſhall be diſcharged by his own Oath of Sums 

under 40s. but muſt mention to whom paid, and for what; but the II 13,14 

Plaintiff ſhall not charge him on Oath with ſuch Sums, — 


A good Bar to a Demand of an Account, that the Goods taken in Execution 
were offered the Plaintiff at the ſame Price the Party gave for them, 7 : 
A Party altering a Bundle of Papers, his whole Account diſallowed, — 121 2 

Seizing all a Man's Papers, and impriſoning his Perſon, whether a good m 

to a Demand of an Account, — — 8 3 
Where an Account once ſtated ſhall be concluſive, — 12 4,5 
6,7 
8 


If made by Combination to the Prejudice of a third Perſon, ſhall not, — 12 
An Account between all tne Parties who could be Parties at the Time, ſhall . 


conclude all others, — — {<a NIN * 
A Bill for an Account allowed in Chancery after an Account decreed, in my 15 
Spiritual Court, — _ — — 9 
An Account acquieſced under a long Time, ſhall be concluſive, — 12 10,11 


Vide Title Trade and Merchandlze, p. 375. 
Adminiſtratoz, vide Title Executoz and Adminiſtratoz, p. 23 5. 
Affida vits. 


A Party who comes into Equity to be relieved on the Loſs of a Decd, a 3 
1 


3 2, 3 


make Affidavit that he has not the Deed, — 

But if he only prays a Diſcovery, need not, ä 

If his Bill prays Relief generally, ſuch Relief ſhall be applied to the mu 
of the Deed only, and therefore no Affidavit neceſſary, — 


— 
— — — — 


Pleas of Privilege to be on Oath, — — 14 £38 
Plea of Outlawry to be on Oath, — — U — 1 
Plea of a former Suit depending for the ſame Matter, need not be on Oath, 14 9 
Sufficient to file an Affidavit before the Attachment is returned, — . 
Not ſufficient in an Affidavit to ſay ſuch a one is a material Witneſs, and 

beyond Sea, without mentioning the Point to which he can materially te. 15 2 

oſe, — —— 

The Oath of the Party injured ſufficient in Odium Spoliatoris, — I 2 
An Accountant ſhall on his own Oath be allowed Sums under 405. for which & 5 11 


vide Title Account. 
Agreements, 


— „ 


"Te INDEX 


* 


Agreements, Articles and Covenants, 


7 iy LE . Page Caſe 

Equity will decree the Execution of Agreements in Specie, though thete . 6 | 

Remedy by Action at Common Law, — 3 16 1,2 
But ſuch Agreements muſt be entered into without Fraud or Surprize, and 15 
muſt be reaſonable, _ — — moo 3 7 

An Agreement in Nature of a Wager decreed, 17 2 


An Agreement by the intended Huſband to ſettle a Jointure of ſuch a 1 


on his Wife, decreed againſt the Heirs of the Huſband, — 17 
An Agreement by the Tenant in Poſſeſſion to leave the Lands to the Heir 
at Law, who pretended a Title in Conſideration of quiet Enjoyment du- c 17 4 
ring Life; decreed, _ — 8 FN: 
An Agreement by one to leave his Brother his Lands, if he himſelf died 
without Iſſue, being made on the Brother's Marriage, and in Conkidra- 17 5 
tion of his receiving a certain Portion, decreed, — — 
Covenants by an Aſſignee decreed in Specie, and a Quantum dammiſicas directed, 1 7 6 
An Agreement to ſettle Lands of ſuch a Value on a Wife, muſt be made up | 
ſo much, and the Value proper to be ſettled by a Maſter, — 18 7 
A Bond with Condition to ſettle Lands by ſuch a Day, though the Bond is 
ſaved at Law by the Obligor's dying before the Day, yet the Serlement 18 8 


decreed, 
But Equity will not decree an Agreement attended with hard Circumſtances, 18 9g 


So if it be fraudulent, 


— — 


So if it be uncertain, — — — — — 3 
So if it be attended with ſuſpicious Circumſtances, though no Fraud actually 8 

proved, — — — — — . * 
Agreements by the Statute of Frauds and Perjuries muſt be in Writing, — 19 
If it be Part of the Agreement, that it ſhould be reduced into Writing, 

whether Equity can inforce it, the Statute being made to prevent Uncer 1 

tainty, Perjury and Contrariety of Evidence, _ * 
If the Party confeſſes the Agreement by Anſwer, it will be decreed, — 19 3 
So if Part of the Agreement is executed, but the reducing of it into Writing 

is prevented by Fraud, — — _ — 2 4 
A Defeaſance decreed to be executed after an abſolute Conveyance, purſuant 

to a Parol Agreement, — — — — l 20 5 
An Agreement ſigned but by one of the Parties may be decreed on the Cir- 

cumſtances of Frauds, — 20 6 
Tho an Agreement be ſigned by one Party, it is within the Statute of Frauds, 20 7 
Minntes of a Marriage- Agreement will be decreed, if the Marriage was con- 

ſummared, and the Father of the Wife privy and conſenting, — 7 v2 3 
Where a Parol Agreement is in Part executed, 21 9 
A Note of an Agreement ſigned by one of the Parties only, — 21 10 
A Leaſe ſigned by one of the Parties, — — 21 17 
Where ſeveral agree by Parol, and one only figns, — — 21 12 
Where Part of the Agreement is executed, 22 13,14 
An Agreement in Writing may be diſſolved by Parol, — — 22 1s 
A Letter wrote by the Father, promiſing to give ſo much as a Matriage- | 

Portion, ſufficient to take the Agreement out of the Statute, if the Facher 22 16,17 

was afterwards privy and conſented to the Marriage, — 18 


But where the Father by Letter promiſed 100017. but in the Letter difluaded 
his Daughter from marrying the Perſon ; and the Court would not decree it, SF 23 19 
Parol Agreements relating to Goods and Chattels, when to be executed, — 2 3 29 
Voluntary Agreements bind the Parties themſelves, but always held diſcretio- | 
nary in Equity to aid or ſet them aſide, — — — 7 24 T 
A Deviſee fhall not be aided againſt a voluntary Settlement, — 83 2,2 
But a voluntary Agreement may, on certain Circumſtances, be decreed, — 24 3 
So in Favour of younger Children, : — 24 5 
6 
7 


But if the Heir and younger Children are equally provided for, may refuſe 
or interpoſe, — 2 __ _ — 5 
A Servant is more than a Volunteer, —— 8 a 
Vide Title — and Purchaſer, who ſhall be deemed a Purchaſer for 
valuable Conſideration, Letter (A), a : 
Agreements, 


FD 


grant any, or change the Nature of the Rent, — 1 32 
A Rent-charge may be apportioned in Equity, in Caſes in which E cannot be 
apportioned at Law, omen | 2 


— — 


Agreements, by whom, by two of the Pariſhioners with A. to pave the Streets, age 15 
1 bind N _ Remedy is againſt the other Pariſhioners, 0 24 1 
reement teen Lenan ir ; : wy 
80 3 5 Cots ts bor incloſe a Common ſhall bind Prberg 24 : 
The Agreement of Tenant in Tail, how far it ſhall bind hi 1 | 

Vide Title Peir and Anceſtoz, N 8 
The Agreement of a Copyholder cannot bar his Widow of her Widow's Eſtate. 5 | 
How far the Agreement of a Feme Covert ſhall bind her; but for this vide 5s - 

Tide Baron and Feme, s 6 
A Scrivener or Agent bound to perform an Agreement he entered into in | 

Behalf of his Client, — — 25 7 
How far one Perſon's agreeing for another ſhall bind him, | 25 5 
Agreements are to be executed according to the Intention of the Parties; 25 i 
An Agreement will not be decreed after great Length of Time, — 26 2 
Muſt be performed according to the Time prefixed, — . 26 
Agreement to transfer Stock, the Stock mult be transferred in Specie, — 26 1 
Covenants or Agreements that bind the Perſon or Eſtate, — 26 7 
Covenants to make further Aſſurance, — — „ * + 2 
Covenant to grant a Rent-charge, after purchaſed Lands will be made liable, 27 2 
Covenant to cleanſe a Water-courſe runs with the Land, . 27 4 
Relief when the Agreement is not ſtrictly performed, — — 27 
A Seller of Church Lands without Covenants relieved againſt the Purchaſer; | 

who loſt the Lands at the Reſtoration, — Ps Hons of 1 
So where the Land was evicted, but not by one claiming under the Vendor, 27 2 
A Creditor agreeing to take his Money preciſely ſuch a Day, if not paid, no 

Relief, — 1 
So if a Mortgagee agrees to take 51. per Cent. if paid ſuch a Day, &c, — 28 5 
So where a Leſſee covenanted to lay out 2007. on the Premiſſes before ſuch 2 „ 

a Time, 5 1 
Relief againſt a Man's own Laches, — * 28 6 
But Perſons guilty of a Fraud cannot be relieved contrary to the Terms of? 

their Agreement, — F 28 7 

Amendment. 

In what Caſes a Bill may be amended, and at what Time, where upon Pay- „ 

ment of Coſts — —— Se. | 
May be amended when there are not proper Parties, — 29 x 
Amended by adding ſeveral Tenants of a Manor, in order to eſtabliſh a Cuſtom, 29 2 
A Conveyance ſet forth in a Bill without Date amended, 29 3 
Anſwer upon Affidavit of Surprize amended, — — 29 4 
But muſt be upon Payment of Coſts; ſuch Motion denied, _ — 29 5 
The Title of an Order amended, 3 | 30 6 
In the Title of Interrogatories Thomas inſtead of Jobn not allowed to be amended, 30 7 

Annuity and Rent-charge. 

Lands not ofiginally charged made liable to an Annuity, the Lands originally | a 

bound being ſold by Truſtees for Payment of Debts, — 5 31 . 
Tithes made liable, the Parſon's Glebe not being ſufficient, —_— 21 2 
After purchaſed Lands made liable to an Annuity, 1 3 
An Annuity granted to a young Girl whom the Grantor had debauched, out | 

of Lands in which he had no Intereſt, after purchaſed Lands made able, > 31 4 
Iſſue in Tail, whether ſubject to the Arrears of a Rent-charge, 32 5 

uity will make the Perſon liable to a Rent, if the Grantee does not know 

where to diſtrain, — 32 1 
So if it does not appear what Kind of Rent it was, — 32 2 
So if the Party does not know the Boundaries of the Land, ſo as to be „ 

able to declare with ſufficient Exactneſs, — —  ., 32 9 
So if the Grantee is hindered from diſtraining, or the Lands turned into Tillage, 32 4 
Vide Title Rent; but if there be any Remedy at Law, Equity will rarely Fe 


5 F | A Grantes 


An inſufficient Anſwer put in by one Defendant, and the like Anſwer 0 


” J 
1 
- 


„ 
- 


— 1 — * __— F 


The 


A Grantee of a Rent-charge ſhall be reſtrained from levying the whole Rent * 
on one Purchaſer of the Lands only, — — 3 
A Rent- charge ſettled on a Wife by way of Jointure, and afterwards Part of 


the Lands deviſed to her, yet there ſhall be no Apportionment, — 32 
Rent extinguiſhed at Law without Conſideration or Agreement, ſhall be re- ? 
lieved againſt in Equity, — — 33 
Levying a Fine, and Mortgaging the Lands to the Grantee of a 1 
charge, no Extinguiſnment, — — — 33 
Anſwers, Pleas and Demurrers. 
Anſwer ſufficient, or not, — 34 


That B. hath peruſed the Anſwer of A. and believes it to be true, when ſufficient, 34 
Sufficient to give a full Anſwer to the Thing in Demand, — 35 
An Executor muſt anſwer as to a Diſcovery of Aſſets, tho? he denies the Debt, 35 
Saying he believes and hopes that a Debt is paid, when ſufficient, _ 35 
That de received no more to his Remembrance, ſufficient, 

In a ſecond Anſwer the Defendant muſt anſwer the Exceptions taken to the firſt, 35 


in by a ſecond, the Court will judge of the Inſufficiency of the ſecond, 

without ſending it to a Maſter, 
A Man may conclude, charge and diſcharge himſelf by his Anſwer, — 36 
A Defendant may in ſome Caſes be held down to his Anſwer, but not where 6 

a Perſon, to avoid a Sequeſtration, owned he was ſatisfied a Debt, — F 3 
A Purchaſer not bound by an improvident Offer in his Anſwer, — 36 
May charge and diſcharge himſelf, but for this vide Title Account, Letter (B) 36 
Pleas, the different Kinds, 
Outlawry, on good Plea to a Bill brought by an Executor, — 37 


Plea of a former Bill depending, 
Plea of Parties wanting; but for this vide who are to be Parties to the Suit, 
Title Bill, Letter (B) 5 
Negative Plea, when good, e 
A Purchaſer muſt plead that he had no Notice; but for this vide Title Notice, 37 


— 


pe men y 7 


Plea of Privilege, when good, — — 37 
Where a Plea ſhall be ſaid to be well pleaded, — — a 38 
Plea. of a former Suit depending, —_— — — 38 


Muſt aver that the Party appeared to ſuch former Suit, put in his Anſwer, Sc. 39 
A Plea muſt aver the Matter pleaded poſitively, — 39 
Cauſes of Demurrer, 39 
That Things of a diſtinct Nature are joined in one Bill againſt different Defendants, 39 
But not where the Bill charged Combination, — 39 
Where a Perſon by Anſwer may over- rule his Demurrer, —ͤ— 40 
May demur to a Bill which ſeeks a Diſcovery of a Thing which may cauſe a 
Forfeiture z vide for this Bills of Diſcovery, Title Bills, 
A Huſband may demur to a Bill that ſeeks a Diſcovery of hard Uſage to his Wife, 40 
Not proper to demur to a Bill for Scandal, but the Bill to be referred, and 
the Scandal to be expunged, c Ty 
Where a Perſon by his own Bill ſhews that he has no Right, a good and 


of Demurrer, — — — — 49 
Arbitrators, if they are made Parties, may demur, for there can be no De- 
cree againſt them, — F T 
To a Bill brought againſt an Heir for Payment of a Bond, he may demur, 
unleſs it be expreſly alledged, that he is bound, — — c * 
A Witneſs cannot demur to an Interrogatory, though it be not pertinent to 
the Matter in Iſſue, — 0 : 
There can be no Demurrer to a Subpæna in Nature of a Scire facias, — 41 
Whether there can be a Demurrer to an Anſwer, — — 4 
Defendant may anſwer, plead and demur to the ſame Bill, — 41 
Where there is a Commiſſion to take an Anſwer only, the Defendant cannot F 
Es 3 1 


put in a Plea or Demurrer, 
When there is a Plea and an Anſwer, the Plea muſt be argued firſt, — 41 
Where a Perſon may waive his Plea, 
May aſſign Cauſe of Demurrer at the Bar, paying Coſts, — 2 
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Though a Perſon may - - on Part of a Bill, and demur to another; Page you 
yet he cannot, uſe o nfiſtency, plead and d 
the ſame Part of the Bill, Pathab fp 1 RY — aa * 5 
A Replication muſt be to the Anſwer as well as the Plea, — 7 1 
Where an Anſwer ſhall be taken as true, there being no Rejoinder, — 47 2 
After a Plea, or Demurrer to a ſpecial Replication, the Party may put in 

\ general Replication, — 1 43 3 

After a Cauſe has been ſet down to be heard on Bill and Anſwer, the Plain- 
tiff on paying Coſts may reply, — — 43 q 


Allets. 
Aſſets in the Hands of an Executor, vide Title Executoz and admint: 


ſtratoz, p. 241. 1 
Aſſets in the Hands of an Heir, Title Heir, p. 275. 8 


Allignment and Pxvity, 


Choſes in Action may be aſſigned in Equity, though not at Law, — 44 
A Bond aſſigned te a Creditor held good, 


A Bond aſſigned to a Creditor held good againſt Commiſſioners of Bankruptcy, F# , 
The Aſſignee alone becomes intitled to the Money; and Payment to the 

Obligee, after Notice of the Aſſignment, is not good, — F 44 4 
But if ſuch Bond was obtained by Fraud, though aſſigned to a Creditor, it | 

will not be good, — — F +5 5 
A Seaman aſſigning his Wages, — — — 45 6, 7 
A Recognizance before the Extent aſſigned, 45 8 


A Legacy given to the Wife aſſigned by the Huſband, and held good, — 45 9 
Whether the Truſt of a Poſſibility 1 in Remainder of a Term may be aſſigned, 46 - 10 


11,12 
An Aſſignee for valuable Conſideration ſhall not be farther liable in Equity ; 
than in Law, — 0 46 Y 
Aſſignee of a Leaſe, when the Privity is deſtroyed, is not liable to the Rent | 
in Equity, after he has made a Tender of it, F 47 2 


Though Equity will compel ſuch Aſſignee to pay the Rent which became 21 
due during his Enjoyment, though no Privity remains, 3 
The Purchaſer of an Inheritance liable to the Covenanis of the Vendor, — 47 3 
6 

7 


Where Equity will relieve an Aſſignee of the whole Term, who never entered, 47 
Where Equity will make the Executor of the Leſſee liable, rather than hed 


Aſſignee, — — — — 


Attachment, vide Title Pꝛocels, p. 351. 
Average, vide Contribution and Average, p. 113. 


Award and Arbitrament. 


Awards which are void at Law, are ſo in Equity, — — 48 

As if they differ from the Submiſſions, — 48 

Conditional Submiſſions, how conſtrued, and how the Award on ſuch. Sub- 
miſſions is to be made, J 

Parties to the Submiſſion, one Perſon may conſent for another by Authority; 
whether a Solicitor's Conſent ſhall bind his Client, though an Attorney 5 
ſhall at Law, _— — 

Where two ſubmit jointly, and another ſubmits for himſelf, yet the Ar- 
bitrators may ke an End of any Differences between thoſe two who 
jointly ſubmitted, — —— 

At what Time the Power of an Umpire commences, cannot e his Um- 

ö pirage the ſame Day the Arbitrators have a Power to make their Award, 5 49 


47 


1 
2 


Wii 


and where their Power is determined by chufing an Umpire, 
If they chuſe an Umpire by throwing Croſs and Pile; Equity will fie aſide 
the Award, — 
A Submiſſion to an Award may be revoked ; ſo though the Submiſſion be 
made a Rule of Court; but then the Court will grant an Attachment, 
Though Arbitrators are Judges of the Parties own chufing, yet if they ate 
guilty of Corruption, exceed their Authority, Ge. Fquiry-w all 1 "mp fe hows 


Award, — —— 
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| | | | | Page Ca 
Will ſeldom decree an Award to bind an Infant, — — 8 5 
If the Award be impoſſible or repugnant, will ſet it aſide, — 50 2 
If unreaſonable, as by awarding 495 J. Damages for calling a Butcher Bank- 

rupt Knave, — 3 5 50 3 
But will be very cautious, if there appears no Partiality, Fraud or Corruption, 30 4 
But if the Arbitrators appear to be intereſted, the Award will be ſet afide, — 50 5 
Where there are three Arbitrators, and two of them by Fraud or Force ex- 

clude the other, this will vitiate the Award, or if they have private Meer. þ 50 6 

ings, and admit one of the Parties only, — 
So if they appear to have been miſtaken, 51 - 
Equity in ſome Caſes will decree Performance of an Award not ſtrictly bind- 

ing in Law, 1 5 Sl 8 
But it muſt be executed by one of the Parties, — 1 9 


Awards made purſuant to a Rule of Court are to be inforced by Attach- 
ment, and therefore if the Party dies, the Attachment being gone, the 51 I 
Remedy is loſt, | — — 
How ſuch Award is to be confirmed, — — I 2 
Though the Rule is to confirm it without Appeal or Exceptions ; yet Ex- 
ceptions will be allowed, — 5 51 3 
Bankrupt. 
1 granting a Commiſſion of Bankruptcy is not diſcretionary, but de jure, 52 I 
But it muſt be at the Requeſt of Perſons intereſted, — 52 2 
The Creditors who petitioned for it may have it diſcharged or ſuperſeded, 52 3 
The Commiſſioners may proceed after the Bankrupt's Death, — 52 4 
The Commiſſion abates by the King's Death, but a new Commiſſion may be 
taken our, — — 52 5 
Where the Chancellor will hear the Proof offered by a Creditor, though it 
was rejected by the Commiſſioners, . F 53 6 
If the Commiſſioners make a fraudulent Diſtribution of the Bankrupt's 
Eſtate, it may be ſet aſide in Chancery, even on a Petition, — 8 
But Diſtribution on a ſuppoſed Value of the Bankrupt's Eſtate may be good, 53 9 
What Intereſt in the Bankrupt can the Commiſſioners aſſign, — 33 
Whether the Benefit of a Covenant to have a Leaſe renewed, — 53 1 
May afſiga an Equity of Redemption, — 53 2 
A Maintenance given the Wife by her Relation cannot be aſſigned, — 33 3 
The Benefit of a Decree may be aſſigned, —— — 53 5 
Equity will not aſſiſt in ſtripping the Wife of a Bankrupt of her Portion, who 
is otherwiſe wholly unprovided for, —ͤ— 7 54 6 
The Commiſſioners cannot aſſign a Thing which is liable to a double Contingency, 54 7 
Who are allowed to come in as Creditors ; one who lends the Bankrupt 
Money after the Commiſſion ſued out cannot, though he had not Notice, F 54 e 
Whether a Wife who has a Bond from her Huſband to be left ſo *. 
can come in, . 


Joint Commiſſions againſt Partners, or where one Partner or Member of a 
Company becomes a Bankrupt ; how far the joint Stock will be liable, and 
where the Debts due on the Credit of the joint Undertaking ſhall be firſt 29 4520 
diſcharged; vide Title Account, 8, 9 — 

A Vendor of Lands not obliged to come in as a Creditor for what remains 


— — 


unpaid of the Purchaſe- Money, c 56 I 
So it Goods are conſigned to one who ſoon after becomes a Bankrupt, ) 
uity will allow the Conſignor by any Means to prevent the Goods from þ 56 2 


coming into his Hands, 


Baron and Feme. 


How far the Suit abates by the Death of one of them; vide Abatement and 
Bevivoz, 1, 2 

Things veſted in the Huſband by the Marriage, — — 57 

A Term in Truſt for a Feme veſts in the Huſband by the Marriage as much 
as if ſhe had the legal Eſtate, and the Huſband may, without her Con-þ 
ſenr, diſpoſe of it, 

So if a Term for Years is created in Truſt to raiſe 4007. for a Femme — 58 5 


— — 


.. as 


_ — — - . eee ee ere eee EIN —̃ʒ 
A Legacy given to a Feme Covert veſts in the Huſband, and Payment to 8 
the Wife is not good, — WS SE 
Whether deviſing a Legacy to her ſeparate Uſe, and not in Truſt for her 
veſt in the Huſband, — — — 4 58 7 
Where che Acts of a Feme before Marriage are in Derogation of the Rights 
of Marriage, — —— — 9 
Making a Deed of Settlement of her Eſtate, without the Privity of her Huſ- 
band; and the Huſband marrying in Confidence of ſuch Eſtate, See 59 : 
ment ſet aſide, | — | | 
So where ſhe entered privately, the Day before her Martiage, i | 
© nizance to her — 8 5 8 Sg F 59 2 
So where a Conveyance was made by the Wife before her Marriage to Tru- , 
ſtees in Truſt, Ec. — — — 59 3 
Second Huſband not bound by an Agreement made with the firſt, that the 
Wife ſhould have Power to act as a Feme Sole, F 29 + 
But a Widow, before her Marriage with a ſecond Huſband, may aſſign over 
to Truſtees the greateſt Part of her Eſtate, for the Benefit of the Chil. 59 5 
dren of her firſt Huſband, 


How far the Huſband is liable by the Wife's Acts before Marriage, — 60 
A Man who marries an Executrix is anſwerable for the Aſſets to Creditors, 60 x 
Is anſwerable to the Heir for the Perſonal Eſtate, although he took it as a 
Portion with her, bo 2 
But the Huſband ſhall anſwer no farther than Aſſets came to his Hand, — 60 3 
And in ſome Caſes the Creditor 1s obliged to follow the Aſſets in the Hands 
of the Executor of the firſt Huſband, — 2 5 60 4 
Whether the Huſband is anſwerable to Tradeſmen for Goods bought by the 
Wite before Marriage, and which come to his Hands, theWife being dead, 
By her Acts during Coverture the Huſband is bound, as if ſhe received Money FI 
due to the Huſband, and ſhe uſually received and paid Money tor him, F 
Shall be anſwerable for Goods devifed to the Wife for Lite, if they are 
waſted or impaired, though ſhe lived ſeparate from him, - g 
If a Wife has a ſ{-parate Maintenance, the Huſband is not liable for yy 1 


— — — 


bought by her of a Tradeſman, — 3 
A Feme Covert may bind herſelf by joining with her Huſband; whether 

ſhe can otherwiſe of Lands than by Fine, 83 $61, 62 
Bound in Equity by her Agreement to ſurrender or levy a Fine, | 62 2 
When the Huſband and Wife join in a Mortgage of the Wife's Land, the 

Heir of the Wife mult pay the Morrgage-Money, | c 62 3 
But by Agreement it may be made payable out of the Huſband*s Perſonal 6 N 

Eſtate, and in ſuch Caſe ſhe ſhall have Relief in Equity, c - + 
Joining in a Mortgage of her Eſtate to buy a Place for her Huſband, and 

the Huſband dying, this ſhall be looked upon as a Debt due from ef 62 5 

Huſband, and to be paid out of his Perſonal Eſtate, 


Where though the Equity of Redemption 1s reſerved to the Huſband, 7 6 6 
the Wife ſhall redeem, 2 


— — — 


Where the Money received on the Sale of her Eſtate ſhall not be liable 9 "> 
the Huſband*s Debts, * ee 3 7 
Contracts or Agreements between Huſband and Wife not diſſolved by the 6 
Marriage, in Equity, — 0 3 
An Agrecment to ſettle Lands on her ſubſiſts in Equity, though the Mar- 6 
riage is conſummated beſore any Settlement made, c 3 3 
An Executrix lending Money to one whom ſhe afterwards married, no Ex- 6 
ringuiſhment of it, . 5 3 4 
Entering into a Bond to an intended Wife, though extinguiſhed at Law by 6 
the Marriage, yet good in Equity, J 3 5 
The Huſbind muſt make a fuiiable Proviſion on his Wife, when he ſues for 6 
her Portion, the conſtant Rule in Equity, c + 2 
But if the Huſb:ind and Wife demand the Execution of a Truſt of a Real 6 | 
Eſtate ro winch the Wife is inditled, it mutt be executed accordingly, : 4 3 
A Father of an Infan: Feme intided ro Lands in Fee by a collateral Anceſtor, 
cannot compel the Huſband to make any Proviſion, for he has nothing þ 4 


to do with the Lands, 


But in ſuch Caſe, if the Huſband came into Equity for any Favour, the ny 64 4 


would make him do what was reaſonable, —— — 
5 Q Pro- 


8 6 IA 


for Things merely in Action belonging to the Wife, — — 

A Feme Covert, who has a ſeparate Maintenance, may ſue alone, — 

So may a Wife whoſe Huſband is baniſhed by Act of Parliament, — 65 

If the Wife anſwers, and the Huſband ſtands out all Proceſs of Contempts, 6 
the Bill can be taken pro confeſſo againſt the Huſband only, — 5 

So where a Wife by Combination refuſed to join with her Huſband in a Plea, 65 

A Feme Covert muſt anſwer alone, if the Huſband is not amenable, — 65 

So an Attachment was granted againſt a Wife, the Huſband not being amenable, 65 

Though the Wife's Anſwer differs from the Huſband's, yet it ſhall not pre- 
judice him, for ſhe can be no Witneſs againſt him, 

The Arrears of Pin-money, if not more than a Year's Arrear due, ſhall be 
paid at the Huſband's Death, — — 

Whether Pin- money be a Debt to be paid within a general Proviſion by the 66 
Huſband, by Will, for Payment of Debts, 5 

A Wife may diſpoſe of what ſhe has ſaved out of her Pin- money, or ſeparate 5 66 

| Maintenance, — | 

An Agreement by a Feme not to have any Part of the Perſonal Eſtate, but 66 
what the Huſband ſhould give her by Will, bars her of her Paraphernalia, F 


Proceedings by and againſt Baron and Feme, they muſt both join in 1 64 
64 


— — 
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The Huſband may deviſe the Wife's Paraphernalia, 66 
Equity will decree a Feme Covert a ſeparate Maintenance ſuitable to her De- 
gree, the Huſband's Circumſtances, &c. if the Huſband turns her ay, 67 
or uſes her with Cruelty, — : 
Where the Huſband offered to be reconciled to his Wife, — 67 
If ſhe is a lewd Woman, — — 67 
Her Fortune to be left in her Father's Hands, — — 67 


The Intereſt of her Fortune paid her, — — 6 
The Huſband not liable to her Debts whilſt ſhe has a ſeparate Maintenance, 68 
What Right ſurvives to either of them or their Repreſentatives; the Benefit 
of a Decree obtained by the Huſband and Wife, in Right of the Wie, 
ſurvives to the Wife, 
The Wife's Money in Truſtees Hands ſurvives to her, — — 68 
Bond Debts ſurvive to her, adjudged againſt Creditors, 


But otherwiſe if a Jointure were ſettled on her adequate to her Fortune, — 68 
What ſhall go to the Executor of the Huſband, and not to the Executor of the Wife, 69 
What ſhall be an Alteration of the Property, ſo as to intitle the Executor of the 
Huſband, — — + 69 
A Sum of Money awarded to the Wife is an Alteration, — 69 
The Portion of a City Orphan ſurvives to the Huſband, tho? ſhe dies before 21, 69 
If Baron and Feme are Jointenants, whether the Wife or Executor of the 
Huſband ſhall have the Corn, — 5 69 
The Wife cannot be a Truſtee for the Huſband, therefore Money due on 
Bonds taken in both their Names ſurvives to her, — — 70 
Bill. | 
Bill, by whom to be brought; the King may ſue in Equity, ———— 71 
The Churchwardens may join with a poor Perſon, — 71 
Bill may be brought in Behalf of an Infant in Ventre ſa Mere, 71 
Any one may bring a Bill in Behalf of an Infant, but not of a Feme Covert 
without her Conſent, — + 2 
Parties, regularly all that are intereſted are to be made Parties, — 72 
The Grantee of a Rent- charge mult make all che Purchaſers Parties, — 72 
But a Charity ſhall not be put to that Difficulty, — — 72 
All Parties to a Veſtry Order muſt be made Parties to the Suit, — 72 
A Truſtee for three cannot be called to an Account by one of them, without 
making the others Parties, davis 2 
But one Legatee may ſue without the others, — 2 
The Bankrupt muſt be made a Party, when a Bill is exhibited for a Diſco- 
very of his Eſtate, 7 72 
Executors muſt be made Parties, Truſtees Co- obligors, Sc. 73 
But if a Party intereſted cannot be ſerved with Proceſs, the Cauſe may pro- 
ceed without him, „ 7 74 
Matters proper by a Bill in Equity, — — — 175 
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A Bill will lie for recovering ancient Quit-rents, though very ſmall, — 
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But Chancery will not retain a Suit by Engliſh Bill under 10 J. Value, except in & , 

Caſes of Charity, nor under the Value of 400. per Annum in Lands, F 75 4 
Bills of Diſcovery ; the Attorney General may exhibit a Bill to diſcover the 

Real and Perſonal Eſtate of a Perſon outlawed, + 75 
Whether he can compel a Merchant to diſcover Goods, the Cuſtoms of 

of them being concealed, —_ — — 3 
A Man is not obliged to diſcover what may ſubject him to a penal Statute, 76 4 
But a Man may be compelled to diſcover a Thing that would make him a Treſpaſſer, 76 5 
So to diſcover the Owner of a Wharf, to enable the Plaintiff to bring an Ac- 

tion at Law, — —— 5 76 6 
So to diſcover Part- owners of a Ship, | 76 7 
Todiſcover who was Tenant to a Freehold, in order to bring a Formedon, not allowed, 76 8 
Nor a Tenant to a Præcipe on a voluntary Conveyance, —_ — 76 
Not obliged to diſcover a Matter which would ſubject a Perſon to a Forfei- 

ture of his Eſtate, 5 77 10,15 
Huſband not obliged to diſcover hard Uſage to his Wife, 7 
A Bill may be exhibited for a Diſcovery of the Teſtator's Perſonal Eſtate 
before the Will is proved, + N 
Bill to diſcover a Man's Perſonal Eſtate, on 2k 
Muſt be after Judgment and Execution taken our, _— — 77 14 
Where a Perſon agreed not to trade to a certain Place, and covenanted not 6 

to plead or demur to any Bill which ſhould be brought for a Diſcovery, 5 3 
Bill quia ſimel, in what Caſes proper in Equity, 78 
Where one has the Uſe of Goods for Life, — — — 78 I 
That a Maſter may fue his Apprentice within a Year, or deliver up the.Indentures, 78 2 
That an Executor may not waſte the Aſſets, — 78 3 
That Tenant for Life may pay the Arrears of a Rent- charge, —— — 78 4 
By a Surety to compel the Obligor to pay the Debt, — — 5 
Bills to prevent Multiplicity of Suits, as where ſeveral Tenants of a Manor 

pretend a Right, — 79 T 


That one Commoner may accept the like Damages which another recovered 

at Law, — 5 79 
To avoid Circuity of Action, — — — — 79 
Croſs Bills, when to be exhibited, — — 8 


The Defendant in one Court of Equity may exhibit a Croſs Bill in another, 80 2 
Supplemental Bills may be exhibited for Diſcovery of more Evidence, — 80 
May be added in a Bill of Review, — 80 2 
Bills of Interpleader, when exhibited, makes an End of the Suit as to the Plaintiff, 80 
Certiorari Bills to remove a Cauſe out of the Mayor's Court, 80 
May ſend the Cauſe back, or retain it, — 81 > 
Bills of Review and Reverſal, Ss ts 
Cannot on a Bill of Review examine new Witneſſes, —— 81 3 
The Decree muſt be reverſed by what appears on the Face of it, — $81 5 
No ſecond Bill of Review can be brought, 
The Decree mult be performed before a Bill of Review can be brought, — 82 10 


But if the Party makes Oath he is not able, — — 11 
Bills original after a Decree, where ſuch a Bill proper, — — 82 1,2 
A Bill to have the Benefit of a Decree, 83 3 
Where an original Bill opens the firſt Cauſe, — — 833 4 
Bill taken pro confeſſo; ſtanding out all Proceſſes of Contempt, the Bill 8 « 

be taken pro confeſſo, A 3 | 
Neceſſary that it ſhould once appear before it can be fo taken, 1 
Being in the Fleet, and refuſing to anſwer, the Bill was taken pro confeſſo, © 83 3 
Taken pro confeſſo againſt a Quaker, — — — 83 4 
But not after the firſt Summons, — 83 5 


Bonds and Obligations. 
A voluntary Bond good againſt the Obligor, if there was no Fraud in obtaining it, 84 7 
2 


Shall be paid before Legacies, 2 — — 84 
Conſideration of entering into a Bond failing, in what Caſes there may wg 8 
Relief in Equity, WR — png 
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No Relief, if the Party may have full Benefit, though not purſuant to the 

Terms of the Agreement, — — | 
No Relief againſt a Bond given for a Surrender of a Commiſſion in the Army, x 

though the Obligor cannot get himſelf admitted, — | J 2 
Nor for- procuring a Perſon to be Purſer of one of the King's Men of War, 8 5 3 
But where a Bond was entered into for Payment of the Profits of an Office, and | 

the Office was taken away by the Uſurper, and the Obligor was relieved, 85 + 
So whete Lands of a publick Title came to the King at the Reſtoration; — 8 Er 
Bonds entered into on an illegal Conſideration, — —— 


Bonds of Reſignation not illegal, 86 1 
Unleſs an ill Uſe be mate of them, by getting Money out of the Incumbent, Sc. 86 3 
A Bond given to a Houſekeeper for ſecret Service held good, unleſs ſhe was 85 | 
a a common Strumpet, | — — c 7 4 
Or uſed to practiſe in that Manner to draw in young Gentlemen, — 8 5 
A Bond given to a young Lady whom the Obligor had debauched held 6 
. good, being Premium Pudicitie, 87 6 
A Bond which tends to create a Perpetuity void, as that Tenant in Tail ſhall 

not ſuffer a Recovery, | — e 87 7 
But ſuch Bond taken by a Father from his Son, held good; for if he would not 

have entered into it, the Father might have made him only Tenant for Life, c 87 9 


Lands ſettled in Tail, with a Bond not to commit Waſte, ſhall be delivered up, 89 8 


Unreaſonable Bonds decreed to be delivered up, 
A Bond entered into when a Perſon is drunk, ſhall have no Aſſiſtance in 88 


Equity, not for the Money actually paid, — — 1 
Settling an Eſtate on a Brother, but taking a Bond in a Siſter's Name not to x 

ſuffer che Mother to come into the Houle, decreed to be ſet aſide, — c 88 1 
Bonds given in Fraud of Marriage Rights and Agreements will be (er aſide; 

as if the Son without the Privity of the Father gives a Bond to refund any þ 88 1 

Part of the Portion, 
So if the Son gives the Wife's Father a Bond to refund 1000 J. of the Portion, 

the Portion being made greater, to have a better Settlement made on the Son, F 88 Os 
But a Son may give a Bond to leave his Wife ſo much at his Death, beſides 

her Joiature, and it will not be fraudulcnr, — 88 5 
A Bond to marry ſuch a Woman or pay ſo much Money, void, for Marriage 

ought to be free, | e 89 6 
So a Bond given by a Widow, that ſhe would not marry again, 89 - 
Marrizge-brokage Bonds are void in Equity, 89 1,2 
So though the Marriage be had between Perſons of equal Rank and Fortune, 89 3 
Decreed againſt one who married a Woman to whom ſuch Bond was given, 89 | 4 


though ſhe had no other Portion, : 
A Bond given to a Father to procure his Conſent to his Daughter's Mar- 
riage, when the Daughter was intitled to her Portion by a collateral An- 
celtor, is a Marriage-brokage Bond, 
A Bond taken by a Guardian from the Huſband to give a Releaſe, Sc. is a 
Marriage-brokage Bond, — 8 8 90 6 


Unrcaſonable Bonds obtained from young Heirs will be ſer aſide, as if r 


young Heirs, for 200 J. enter into a Bond to pay 8007. within three F oO 1 
Months after either of their Fathers died, — — 
So where Silks which were worth but 200 J. were bought for 5007. and «| 
Bond given for the Money, — * 91 
So where an Exchange- man was to be paid five for one on the Death of a Father, 91 3 
So though a Bill was brought againſt the Heir, and he conſented to the Bargain, 91 4 
Bond and Penalty moderated in Equyty, — 0 91 | 
May in ſome Caſes be carried farther than at Law. ——— — 92 
Defect in a Bond, or the Loſs of it, ſupplied, Ld 92 
As if the Obligor's Name is omitted in the Body of the Bond by the Scrivener, 92 1 
Quadraginta for Quadringenta helped, | 92 2 
uity will ſer up a Bond that is loft or taken away fraudulently, — 95 
But will not aſſiſt a voluntary Bond, — — 3 4 
Co- obſigors and Suret ies, where bound jointly and ſeverally, ſhall be bound as at La w, 93 
The Obligee may ſue one without the other, though he who paid the Mo- 
ney, but he can compel the Reſt to contribute, — 93. . 
Equity wilb ſet up a Bond againſt a Surecy, — — — 93 6 
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Charity. | 
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W AT ſhall be a good charitable Uſe purſuant to the Statute 43 Eliz. 94 
A School erected by the voluntary Contributions of the: Inhabitants 
if no Free-ſchool, no Charity within the Statute, — A 94 T 
So if the Lord of a Manor erects a Mill, — mk. E446 
To maintain a Miniſter, | DIY PE LO 95 3 
Where it ſhall be good, though deviſed to a Corporation, _ 1 95 3,6, 7 
Superſtitious Uſes to which the King is to appoint, 95 #51 
For finding a ſtipendiary Prieſt Maintenance of an Anniverſary, Scr. — 9 5 I 
If Lands are given upon Condition to find a Prieſt ; this is a ſuperſtitious 
Uſe within the Words, — | 8 3 
If Part be given to a ſuperſtitious Uſe, and Part to a good, the King ſhall q_ | 
only have the ſuperſtitious Part, b — — — 5 95 1 
A Deviſee, who was made Truſtee, owning it to be a ſuperſtitious Uſe, 
decreed for the King, — — — — 5 96 6 
Deviſed to the Poor indefinitely, the King ſhall appoint, 891 
600. deviſed to ſixty ejected Miniſters, decreed a ſuperſtitious Uſe, but reverſed, 96 9 
For maintaining three independent Lecturers, — 9 10 
For propagating the Church of England in Scotland, — — 957 12 
Equity will ſupply a Defect in the Appointment of a Charity, — — 97 
Will ſupply Livery and Seiſin, — — 97 1 
Choſes in Action may be appointed, = 97 2 
Will ſupply the Want of a Surrender, — — — 97 3 
Tenant in Tail may deviſe Lands to a Charity, and it ſhall operate as an Appointment, 97 4 
But a Will by which Lands are deviſed to a Charity, muſt be executed as pre- 
ſcribed by the Statute of Frauds and Perjuries, 5 97 7 
Equity will ſupply a Defect in the Deſcription of the Thing deviſed, or the 
Perſon to take, | 5 93 
What ſhall be ſaid to be appointed to a Charity; by deviſing the Rents of 
Lands, the Lands themſelves do pals, — F . 
Where the Surplus of the Teſtator's Eſtate ſhall go in Augmentation of theCharity, 98 $ 
How the Commiſſioners are to charge the Tenants, where ſeyeral Parcels of g 
Lands are made liable, — — 9 5 
And to apportion each Tertenant's Share, — — 6 


98 
It is a Miſ-imployment of a Charity to alter it from the Donor's Intentions, 
though to another charitable Uſe, 5 99 
Where the Rents ſhall be increaſed as the Price of Lands increaſe, — 100 
Commiſſioners of charitable Uſes have Power to appoint Truſtees, — 100 1 
May turn out Truſtees for Miſbehaviour, 100 2 
Where the Commiſſioners can have no Power, if Viſitors are appointed 971 es 


the Donor, 


— — —— 


Commiſſions foꝛ Eramining of Mitneſles. = 


A Commiſſion will be granted when the Party is in the Country, — 101 1 | 
A new Commiſſion will be granted, if Exhibits or Writings are altered or interlined, 101 2 . 
A new Commiſſion granted after Publication, 102 | 
If Commiſſioners miſbehave themſelves, the Court will grant an — 1 8 7 
againſt them, — — | 
A Commiſſioner may be examined as a Witneſs, — „ 2 bi 
When the Commiſſion is to be returned, — . 102 5 | 
Common, x 
A Commoner mult recover at Law before he can have his Right eſtabliſhed 103 
in Equity, 3 3 : 
wha a” not join .in the Over-ſtocking the Common, becauſe the Party 0 103 ; | 
has Remedy by Action on the Caſe, | — 
Incloſing, an Improvement within the Statute of Merton, — 103 4 1 
Agreement for that Purpoſe, — — 103 8 1 
A Common which has a long Time been incloſed, ſhall not be thrown open, 103 8,9 4 
Enfranchiſing a Copyhold, — — — 103 10 | 1 
5 R Conditions ＋ 
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Conditions and Limitations. 
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Difference between a Condition and a Limitation, by what Words created, 105 

Who are enabled to perform a Condition, and who ſhall be prejudiced by 306 
Non-performance, A — — 

Legacies given to four, on Condition that they ſhall releaſe, &c. he only } bs 
who refuſes ſhall loſe his Legacy, — — — 

Lands limited on Condition to an Anceſtor, where the Heir may perform the | 8 6 
Condition, though the Lands never came to the Anceſtor, = 

Conditions precedent and ſubſequent in which there may be Relief, though 5 BP 
not ſtrictly performed, + 7 

Condition precedent relieved againſt, being only in Nature of a Penalty, 107 I 

=—_— will relieve where a Compenſation can be made, — 10} 2,3,4 
here Lands are deviſed on Condition ro pay a Sum of Money at ſuch y 109 


— 4 — 


Time, the Court may enlarge the Time, — — 5 
Though to the Difheriſon of the Heir, — 109 8 
Where it is neceſſary to perform both Parts of a Condition, — 109 9 
Where the Party did all that was in his Power, — — 110 
Conditions to reſtrain Marriage in general are void; but a Deviſe on Condi- 5 1 

tion not to marry a particular Perſon is binding, — 

A Portion on Condition not to marry without Conſent, is only in Terrorem, MD 

if there be no Limitation over, — 9 K 
But if there be a Limitation over, there can be no Relief, though the Party ? 

conſented afterwards to the Marriage, — — «op 
No Difference between a Condition, that a Daughter ſhall not marry without 

Conſent, and that ſhe ſhall not marry againſt Conſent, —— TT 7 5 
Where the Daughters were old, and never intended to marry, and their Por- 6 

tions were decreed them on giving Security not to marry without Conſent, ; 97 5 
Where a tacit Conſent will ſave the Condition, — 117 7 
A Father, after making his Will, conſenting to his Daughter's Marriage, 

is a Diſpenſation of the Condition in the Will, — 7 FN 8 
To what Time the Conſent ſhall be carried, — — 112 10 

Contribution and Average. 
Where there are ſeveral Purchaſers of Lands charged with a Rent, and one of | 

them pays the whole Rent, he ſhall compel the other Purchaſers to contribute, , 
One Executor may compel another to contribute, c. 113 2 
A Collector of Fifteenths levying the Tax on one Inhabitant, he ſhall compel. 

the others to contribute, Fi 13 3 
Lands mortgaged to one for Life, Remainder to another in Fee; Tenant 

for Life ſhall pay his Proportion, — 5 * 1 
Muſt pay the Arrears of a Rent- charge, | 114 5 
Where the Wife and Iſſue ſhall contribute in Proportion in diſcharging In- | 

cumbrances, — — THE, 6 114 6 


Where the Portions of younger Children are to be paid in Average, — 114 8 
Sureties may compel each other to contribute, — — 114 9, 10 
Average among joint Freighters of a Ship, 13 
Some of the Under-Leſſees paying the Head Landlord's Rent, may compel | 
the Reſt to contribute, * 
Where a Rent- charge is deviſed to A. and the like to B. out of the ſame Lands, 
and the Lands are not ſufficient, they ſhall bear the Loſs in Proportion, F 115 
Where the Heir and younger Children ſhall bear the Loſs in Proportion, txs-----26 
Contribution, in what Proportion, —— 


0 A 3 


—— 11 
Tenant for Life ſhall contribute a Third in diſcharging Incumbrances, I 4 1, 2 
But if he died before the Incumbrances paid, his Executor ſhall contribute? . 
only in Proportion to the Time he enjoyed, — 5 17 3 
Where Tenant for Life ſhall contribute two Parts in five, 117 4 
Copyhold. 
The Nature of Copyholds, — — — 118 
quity will reſtrain the Lord from oppreſſing the Tenant, — 118 


* 
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Will oblige the Lord to hold a Court, 1 — "= * 
Will reverſe an erroneous Judgment. — 119 83 
But will not aſſiſt in annulling an erroneous common Recovery ſuffered in? . | 
che Manor Court, — — ——— 5 RE 5 
What ſhall merge in the Copyhold, . _—— — 8 
Purchaſers of Copyholds, — — — 119 7 
There can be no Occupant of a Copyhold, — m — — 120 
The Widow's cuſtomary Eſtate, — — — 120 11,12 
Copyholds cannot be intailed within the Statute de Donis, — 29-28 
What Fines Copyholders ſhall pay, —— — 120 14 
| | 15,16 
Relief againſt a Forfeiture, - — — — — 121 F 


But if the Tenant be obſtinate, Equity will in ſome Caſes refuſe, — 121 20 
A defective Surrender, or the Want of it, ſupplied in Equity, —— 122 
Supplied in Favour of a Charity, ; 
In Favour of Purchaſers and Creditors, 
Ceftui que Truſt of a Copyhold Eſtate offered to ſurrender, but being refuſed, 
not having the legal Eſtate deviſed to his Wife and Children, held good, J 22 
U 


— 122 1 


5 

Equity will ſupply the Defect of a Surrender in Favour of younger Children, 122 6 

And will ſupply a Surrender in Favour of an elder Son in Caſe of GavelkindCopyhold, 123 7 

But not ſupply the Want of a Surrender in Favour of a Grandchild, — 123 8 

Will not ſupply a Surrender in Favour of a Baſtard Child, — 123 9 

Will not ſupply it in Favour of a Child, when the Caſe is attended wich hard? 20 
Circumſtances, — TOR" 


Nor to put a younger Child in a better Condition than the Heir, _ 123. 11 
Where Freehold and Copyhold Lands are deviſed for Payment of Debts and | 
Legacies, if the Freehold is ſufficient to pay the Debts, Equity will nor $123 
ſupply the Want of a Surrender of the Copyhold in Favour of the Legatees, 
Where it did not plainly appear, that the Teſtator did not intend to charge 
his Copyhold Lands with the Payment of his Debts, Equity would nor $124 13 
ſupply the Want of a Surrender, 
Equity will not ſupply the Want of a Surrender in Favour of a Wife, — 124 14 


Coſts. 


The awarding Coſts a Matter diſcretionary in the Court, — 125 
Defendant Executor pays no Coſts in Equity, — — 125 I 
A Solicitor compelled to pay Coſts, not producing his Client, 125 2 
A Pauper who recovers, whether he ſhall have full Coſts or Pauper's Coſts, 125 3 
Truſtees when to pay Coſts, — 123 4 
When a new Trial is granted, it muſt be on Payment of Coſts, — 1235 56 
Where a Demurrer was allowed without Coſts, — 125 6 
Colts of the whole Suit, tho? it once abated by the Party*s Fault, who recovered, 126 7 
Bill uſually diſmiſſed with 205. Coſts, but my Lord Keeper not ſatisfied with 5 146 8 
that Rule, | 
A ſecond Mortgagee who forecloſes the firſt, ſhall be allowed his full Coſts 0 ny” 9 
againſt the Mortgagor, 
A Party guilty of a great Fraud ordered to pay ſuch Coſts as ſhould be aſ- 0 1 
certained by the injured Party's Oath, ——— — | 
If a Copyholder is relieved againſt a Forfeiture, it muſt be on Payment of g 1 
Coſts; but if Equity cannot relieve, no Coſts againſt him, — 
Commiſſioners of charitable Uſes cannot decree Coſts, 1 1 
Courts, and their Jurisdiction. 
The Ordinary and limited Court of Chancery, called the Petty-Bug, — 127 
been a Court Time out of Mind. 1 
The great Extent heretofore of its Juriſdiction, and its preſent Juriſdiction, 128 2 
Is Oficina Juſtitiæ, out of which all original Writs iſſue, 128 3 
All Perſonal Actions by or againſt Officers, with reſpect to their — 1 4 
may be determined in this Court, — — — 
But it cannot hold Plea of Land, 5 | « 128 5 
The Proceedings are in Latin, but not inrolled, — — 128 6 


I | When 


— — 


5 


Chancellor, with his proper Hands, into the King's Bench, and there 

tried; and there Judgment ſhall be given, IF 
An Officer's delivering the Record 1s ſufficient, _— 128 
Whether a Writ of Error would lie from the King's Bench to this Court, 129 
The Court of Chancery proceeding according to Equity, when firlt eſtabliſhed, 129 
Its Power in giving Relief after a Judgment at Law, 
Can bind both the Perſon and Eſtate, 
Acts chiefly ia Matters of Fraud, Accidents and Truſts, — — 130 


When Iſſue is: joined in this Court the Record 1s to be delivered by my there | 
.128 


Will not be a Handmaid to beget a Suit to be ended elſewhere, — — 130 


A Perſon ſued in Equity and at Law for the ſame Thing, 131 
But may proceed in Equity for mean Profits, and in Ejectment at Law, *Y ; 
Poſſeſſion of the Lands, 91 
Will not ſuffer a Penalty to be demanded, —— — 131 
Will not aſſiſt a Forfeiture, — — — 131 


But will not give Relief in Matters proper by Que Warranto or Mandamus 

in the King's Bench, 31 
Will not ſuffer a Party under Pretence of a Truſt, or any other of its own 

Notions, to elude a beneficial Law, — — c 131 
Tho' it will give Relief in Matters where the Party may recover Damages at Law, 131 
Will quiet a voluntary Deviſee in the Poſſeſſion of his Lands, — 132 
Will compel Executors to give Security; but whether it will compel a Perſon 

to give Security to pay a Debt payable at a future Day, F 128 
Will compel a Diſcovery of Goods in the Hands of a third Perſon, in order 

to ſubject them to a Judgment, | | : 132 


——— — 
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May vacate Letters Patent obtained by Fraud by Engliſb Bill, — 133 
Will relieve againſt an indirect Conveyance, tho? executed by Deed and Fine, 133 
But a Will for Fraud cannot be ſet aſide without a Trial at Law, — 133 
Chancery will decree one Jointenant of Lands in Ireland his Share of the Pro-) 
fits, though it cannot award a Commiſſion to make Partition of Lands 33 
which lie in Jrelaud, — — 
An Annuity out of Lands in Ireland obtained by Fraud, here relieved againſt, a 
the Parties being here, — — 133 
So of a Contract made here for Land which lay in Ireland, — 132 


If aTruſtee of Lands which lie in Ireland lives here, Chancery may decree the Truſt, 133 
Its Juriſdiction over the Iſland of Sarke, | —— 134 
Where a Perſon may bring a new Bill in Chancery, though his Bill in the Ex- 

chequer for the ſame Matter was diſmiſſed, c 134 
If the Mortgagee brings a Bill in the Exchequer to forecloſe, the Mortgagor 

may bring a Bill in Chancery to redeem, _ {134 
After a Decree in the Exchequer, which was confirmed in the Houſe of 

Lords, a new Bill brought in Chancery, Fi; 5 
Matters relating to Extent in Aid, properly cognizable in the Exchequer, 135 
Chancery in ſome Matters has a concurring Juriſdiction with the Spiritual Courts, 135 
And in many Caſes their Judgments are ſubject to this Court, 135 
The beſt Security Infants can have 1s in Chancery, 126 
A Bill proper in Equity for Diſtribution of an Inteſtate's Perſonal Eſtate, 136 
An Account ordered in Chancery after an Account paſſed in the Spiritual Court, 136 


— — 


—— 


—— 


But a Will relating to a Perſonal Eſtate, though it is objected that it was ob- 6 
tained by Fraud, yet not examinable in Chancery, $13 
What Juriſdiftion the Univerſity Courts have, — — 136 
How they muſt plead their Privilege, | —— 137 
Chancery has a Juriſdiction over inferior Courts of Equity, — 127 
Creditoz and Debtoz, 
What Creditors ſhall come in on a Proviſion for Payment of Debts, — 138 
Credicors who lent Money after the Proviſion made cannot, — 138 
Where a Credicor whoſe Debt the Debtor conteſted, _ _ 138 


Creditors barred by the Statute of Limitations, — 1 
Where a Creditor, though he relies on one Security, yet if it fails, Equity 
will give him another, | 7¹39 


Where Tenant in Tail levying a Fine may make his Lands liable to his Debts, 139 
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The Arrears of Pin-money to be paid within a Proviſion for Payment of D-bts 2 1 * 1 
The Order in which Debis are to be paid, a 
Where Lands are deviſed to Truſtees for Payment of Debts, Debts by ſimple 5 

Contract and Specialty ſhall be paid in Proportion, — 114 af 
But if to Executors, in a Courſe of Adminiſtration, for they then become 

legal Aſſets, 2 2 
Whether Debts and Legacies ſhall be paid in Proportion, when a Truſt is 

created for the Payment of them, 3 3 
How Equity will order Debts which affect Lands to be paid, to avoid Confuſion 141 4 
Mortgages, Judgments, Statutes and Recognizances, ſhall in Equity take ö 

Place according to their Priority, — F142 5 
Creditors who joined in a Bill ſhall not afterwards be admitted I | 

ference of . other at Law, e ondotet Fi 42 6 
Creditors whoſe Securities affect the Real Eſtate ſhall not exhauſt the Perſo- 

nal Aſſets, 3 1142 758,9 
Where a ſimple Contract Creditor ſhall ſtand in the Place of a Judgment Creditor, 14 3 
But not to put the younger Children in a better Condition than the Heir,” 3 
Particular Circumſtances which will induce Equity to prefer one Creditor to another, 14 3113 

14, 13, 16 


A Judgment in Trance is to be conſidered but as a Debt by ſimple Contract here, 144 17 
The Arrears of Rent reſerved on a Parol Leaſe, to be preferred to a Bond Debt, 144 18 
A Recognizance not inrolled ſhall be conſidered but as a Specialiy, — 144 19,20 
Where an Heir, who pays a Bond Debt in which he was bound, ſhall not be 144 


admitted to ſay, He paid it out of the Perſonal Aſſets, — 
A Duty decreed is equal to a Judgment, — tas 
Payment of the Debt, to whom, and when to a Scrivener, good, — 145 
Pay ment to a Truſtee, when the Debtor had Notice of the Truſt, not good, 146 5 
Payment to an Executor, with Notice of a Decree that he ſhould intermeddle 
; no farther, not good, — 7146 65 
Payment to an Obligee, after Notice that he had aſſigned the Bond, not good, 146 
It a Creditor agrees to accept leſs than his Debts, ſo it be paid at a preciſe - 
Day, the Debtor can have no Relief, if he fails, g 7 
But if there be a Proviſion for Payment of ſuch Creditors as come in within 
a Year and a Day, yet a Creditor, though he does not come in preciſcly, { 1 
will not be excluded, — 


Where Debts of a different Nature are due, and a general Payment is made, 
to which Debt ſhall it be applied, — 3 147 
What Conveyance or Diſpoſition by the D-bror ſhall be fraudulent againſt 0 
Creditors, and therefore to be avoided in Equity, 114 
The Statute againſt fraudulent Deviſes, by which a Man is prevented from 
defeating his Creditors, how to be conſtrued, — 3 149 


Cuſtoms of London and York, 


Mortgagees in Fee, one Part of a Freeman's Eſtate, and ſubject to the Cu-? 


{tom ; bur a Real Eitate is not, 1 . 
Neicher are Terms for Years waiting on the Inheritance, 151 2 
Though there is no Declaration that they ſhall attend the Inheritance, 151 3 
Where an Intereſt ſhall ſufficiently veſt in a Freeman, ſo as to make it . 

ject to the Cultom, — 51 +5 
Chymical Receipts not to be valued as Part of a Freeman's Eſtate, — 151 6 
A Diſpoſition made by a Freeman of his Perſonal Eſtate may be void, being | 1 

in Fraud of the Cuſtom, — 1 5 
For though he may diſpoſe of his Goods in his Life-time, yet if after ſuch | 5 

Diſpoſition he keeps them in his Poſſeſſion, it will be fraudulent, _ 2 5 
Sy if he enters into a voluntary Bond to pay Money three Months after his 3 

Death, this ſhall only bind the legatory or dead Man's Share, _ c 9 + 
But if he purchaſes Lands, and deviles them to his eldeſt Son, this is not 5 

fraudulent, 1 
So an Agreement of his to purchaſe ſhall be good. — 153 8 
Perſons within the Cuſtom ; an Heir who has a Real Eſtate ſhall come in * : : 

a Share of the Perſonal Eitate within the Cuſtom, = 53 

| 3 8 A Freeman 
* — — 8 7 og ns, n 


— — 3 — — ——— a Ps "on —— 9 


— TS 
2 


—_— wry 


. oth. Nr et OA APA ere eee tat 4, — 


BVE x 


GY 


Eſtate ſhall be ſubje& to the Cuſtom, Strangers who marry City Orphans, 

though not in London, ſubject to the Cuſtom 
Grandchildren not within the Cuſtom, 
But an after-born Child ſhall come in, | 
The Cuſtom concerning the Advancing a Child in the Life- time of the Father, 154 
What Proviſion is an Advancement, 154 
May bring ſuch Proviſion into Horch- pot, though the Father declares med 154 


Child was fully advanced, 


A Freeman who reſides in the Country, yet on his Death there, his Perſonal g 
153 


154 


* _—_— 4 


But then the Father muſt expreſs the Value of ſuch Advancement, — I55 
3001. and upwards, given to a Daughter, will not exclude her, — 135 
A Settlement of a Real Eſtate is no Advancement, — — 155 


The Portion or Advancement is to be brought into the Orphanage Part only, 155 
An only Child not to bring into Hotch-pot for the Benefit of the Widow, 153 
An Orphan dying before 21, her Share ſurvives to the Reſt of the Children, 156 
But if married ſhall go to her Huſband, — 
And if the Huſband dies, ſhall ſurvive to the Wife, 

A Child marrying without the Father's Conſent ſhall loſe its Orphanage Part, Fs 


if the Fathes is not reconciled in his Lite-time, a 56 
The Cuſtom with reſpect to the Widow of a Freeman, 156 
Shall have her Widow's Chamber, and a Moiety of the Perſonal Eſtate, if no 

Children, 136 
Where ſhe is compounded with, — —— — 157 


May be eompounded with out of the Perſonal Eſtate, — 157 
May out of a Real Eſtate ; but in ſuch Caſe it muſt be mentioned, that the 
Real Eſtate was ſettled on her in Bar of her cuſtomary Eſtate, F 158 
But her Acceptance of a Settlement out of the Perſonal Eſtate bars her, 
though no Notice is taken of the Cuſtom, — — F 
The Cuſtom concerning the legatory or dead Man's Share, 159 
700 l. deviſed for Mourning muſt come out of the legatory Share; the 
159 


dead Man's Share, if not diſpoſed of by him, muſt go according to the 
Statute of Diſtributions, | 
How the Diſtribution is to be made, 160 
Where a Freeman deviſes more to one Child than his cuſtomary Share would 
come to, it ſhall be a Satisfaction for ſuch Share, — 5 160 
The Cuſtoms of 7ork, — 160 
The Cuſtom of London ſhall controul the Cuſtom of Vork, 160 
As if a Freeman of London dies in Vork, —— — 161 
If an Inhabitanr of the Province dies Inteſtate, his Eſtate, beſides the cuſto- 
mary Share, ſhall be divided according to the Statute of Diſtributions, F161 
So if all his Children were advanced in his Life-time. I61 
A Marriage Settlement excludes the eldeſt Son, — 161 


Debt, vide Title Credito2 and Debtoz, p. 138. 
Proviſion for Payment of Debts, Title Deviſe, p. 197. 


Decree. 
N Ma Facts which were proved and allowed by the Court muſt be m7 . 


cularly mentioned in the Decree, 
A Decree may be inrolled after the Party's Death, — 162 
A Decree, though not ſigned or inrolled, may be pleaded to a ſecond Suit, 162 
But where one Adminiſtrator obtains a Decree, and dies, a ſecond cannot plead it, 163 


Parties to the original Suit, and thoſe who come in pendente Lite, bound by it, 16 3 


A Perſon, though no Party, having Notice, may in ſome Caſes be bound by it, 163 


A Decree for an Incloſure ſhall bind two or three humourſome Tenants, 16 
Where Perſons not claiming under the Parties to the Decree may be bound by it, 164 
Error in the Decree mult appear on the Face of the Decree itſelf, — 164 
An Appeal brought, ſuggeſting that the Decree was ſaid to be made by Con- | 
ſent, when it was not, diſmiſſed, —— — 7¹⁰5 
Error in the Decree muſt appear in the Body of it, —— 1655 
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The Court may inlarge the Time for performing a Decree, though it be 68 © 
ſigned and inrolled, — — * 5 N 
For what Reaſon the Execution may be ſtayed, — — 166 3 


Where a Decree is once executed, the Court has no more to do in the Cauſe, 166 4 


Deeds, and other Writings. 


A Voluntier not obliged to produce them to the Iſſue in Tail, — 8 
For he ſhall not be aided in Equity againſt a Diſcontinuance, ——— 167 2 
The Heir muſt confirm the Wife's Jointure before ſhe is obliged to produce them, 167 3 
A Purchaſer in no Caſe obliged to produce them, — — 168 45; 
Where they concern ſeveral Perſons Intereſts, who ſhall have the Cuſtody of them, 168 6 
Will be ſometimes ordered into Court, 168 7 


Suppreſſing Deeds, in what Caſes the Party injured ſhall have as much Ad- 16 


vantage, as if the Deeds could be produced, — — 9 
Deeds and Conveyances entered into by Fraud, relieved againſt in Equity, 169, 170 
Equity will ſupply Defects in Deeds, — — — — 170 
But not in voluntary Deeds, — — — 170 1,8 


Demurrer, vide Anſwers, Pleas and Demurrers, p. 59. 
Depoſitions, vide Evidence, Mitnels and Pꝛook, p. 223. 


Devile. 


Deviſes, by whom, — — — 
By a Feme Covert, Infant, Ideot, or Non compos, not good, | 
Though a Feme Covert ſurvives her Huſband, yet her Will is not good, 171 
But a Wife, whoſe Huſband is baniſhed, may make a Will, — — 171 
She may make a Will by the Conſent of her Huſband, — 172 
The Will of an Infant, though he attains the Age of 21, is not good, 172 
But an Infant Male may, at 14, by Will diſpoſe of his Perſonal Eſtate, a 
Feme at 12, 
Tenant in Tail cannot deviſe the Lands, though he has the Reverſion in Fee, 172 


OO OW Ka seen 


But his Will is good as an Appointment to a Charity, 172 
One Jointenant cannot deviſe; but if he ſurvives the Deviſe will be good, 172 
Deviſes to whom, by a Huſband to a Wife, good, — 173 
In Mortmain; vide 95, — —— 173 11 
A Deviſe to an Infant in Ventre ſa Mere, —— 1 
1 
A Baſtard may be a Deviſee, but a Monk cannot, — — 173 16 
What Intereſt in Deviſor can be deviſed, — —' 174 


Diſſeiſee diſſeiſed by Fraud can deviſe, —— — — 174 * 
Lands purchaſed after the Making the Will will not paſs by Deviſe of all the? : 4 
Land a Man ſhall have at his Death, 1 


Lands agreed to be purchaſed may be deviſed, — — 174,175 


A Poſlibility cannot be deviſed, 175 6 
But a Right to ſet aſide a Releaſe may be deviſed _ — 175 7 
What Words paſs a Fee in a Will; the Word Heir, in what Caſes neceſſary, 176 T 
To a Man and his Succeſſors, a Fee, — — 176 2 
That FJ. S. ſhall have my Inheritance, f — 176 4 
To three Daughters, and that one ſhall be Heir to the other, — 176 5 
Of the whole Remainder, — — — 176 7 
To Truſtees to ſupport Eſtates of Inheritance, a Fee, — — 176 8 
The Word Paying creates a Fee, —— —— 177 

Where the Deviſee may poſſibly be a Loſer, — 177 10,11 
But a Deviſe paying an annual Sum, but an Eſtate for Life, — 7 13 
The Words All my Eſtate, pals a Fee, — — . 
For the Word Eſtate is Genus generaliſſimum, — 3 
So a Deviſe of all my Lands and Eſtate, — 98 28 


But not where the Word fate was only applicable to the Perſonal Eſtate, 178 19 
What Words create an Eſtate Tail, or for Life, in a Will, 179 4 
9 0 


Executor Deviſes of Lands of Inheritance, the ſeveral Kinds "i — 186 1 
Where a Fee may be limited on a Fee by way of « CXCCUtOry . a ISS. & 
Such executory Deviſe not barred by a common Recovery, SE e 
An executory Deviſe, and not a contingent Remainder, | — — 188, 189 
Execute ory | Deviles of Terms for Years, — —— | 190 8 
What Limitations over ſuch Terms will bear, — 190 1@ 
Cannot be inta.led, ſo as to create a Perpetuity, | rm — 192, 193 
Incertain Intereſts, by Deviſe, _— — 194 
As to Executors till Debts paid, 23 — 194 „ 
Till his Son comes of Age, — — — 194 2 
Where it ſhall determine at the Lord's Death, — — 193 
To a Man during his Exile, — — 195 6 
To raiſe jo much Morey, — —. — — 198 7 
Devil 4 y Implication, — — <7. 408 
o the Heir, after the Wife's Death, an Eſtate for Life in the Wile, 196 I 
But not ſo, if the Deviſe had been to a Stranger, — 196 2 
That i: muſt be a neceſſary Implication which will difinheric an Heir at Las, 197 
Deviſes for Payment of Debts, 197 
What Words ſhall make the Real Eſtate liable; my Debts being firſt * * 
ducted, amounts to a Charge on the Real Eſtate, Th 1 
But where ſuch a general Clauſe ſhall be extended to the Perſonal Eſtate only, 198 
A Deyiſe to a Brother and Heir at Law, deſiring him to ſee the Will per- 2 + . + 
formed, amounts to a Charge, „ 1198 Wy. 
Imprimis, I Will that my Debts, Cc. be paid in the nt Place, amounts to 125 
a a Charge, where the Deviſee or Truſtee may ſell the Lands for that Par: 199 
poſe, or mult pay the Debts out of the annual Rents and Profits, 
Deviſes of Things Perſonal, as Goods and Chattels, Sc. 199 
A Leaſe paſſes by a Deviſe of the Terim Eſtate, — — 199 4 
Bona includes all Chattels, 8 199 2 
Money will not paſs by a "Deviſe of all Goods -and Chattels, — — 199 3 
By a Deviſe of Houſhold Goods Plate will paſs — 200 
What ſhall paſs by the Deviſe of the Furniture of a Houſe, — _ 200 7 
Where by a Deviſe of his Houſhold Goods at his Houle, Goods, though not 
there ar the Time of making the Will, ſhall paſs, — F201 
Who ſhall take a Perſonal Thing as luficicnily deſcribed and intended by the 
— —ůů— F202 
Where a younger Child by Birth, having an Eſtate of Inheritance, ſhall not 
take by a Proviſion for younger Children, — F20 18 
Where an after- born Child ſhall take, | 202 20 
Where a Perſon, in Strictneſs intitled, ſhall not take, — 202 21 
Where Grandchildren ſhall take, 8 eee 202 23 
Where to take per S!:rpes or per Capita, — — 203 
To Servants living with him at his Death, who to take, — ao3 26 
When a Deviſe ſhall be a Satisfaction, 203 
Where it is equal, or more than the Sum due, ſhall be a Satisfaction. — 20 3 I + 
1000/7, to a Wite Satisfaction of Marriage Articles, 203 2 
Shall not be a Satisfaction, if by any Accident it may happen to be leſs, 203 3 
Waere Parol Proof was admitted, to ſhew it was accumulative, — 204 5 
Where it is not adequate in Value, — ———ů—ů— 204 6 
Deviſe of Land no Satisfaction of a Bond, — — 204 7 
* Muſt 
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— 


To one, and if he die, not having a Son, to a Man and Semini fuo, to a Man; 7; : 5 S 


his Heirs Male, without the Word Body, create an Eſtate Tail, 


To one and the Heirs of his Body for 300 Years, provided not to alien, I 7 
To two, and that one ſhall be Har to che other; provided if any of them 

die oy” Iſſue, — 
A Deviſe to a Man and his Heirs; and if he die without Iſſue, — * 
Where Heirs muſt be intended Heirs of the Body, — 180 


A Deviſe to 4. for Life, and after his Mats. to his Iſſac, 
in A. for the Word Iſue is Nomen colleFivum, 
But a Deviſe to A. for Life, and to the next Heir Male, and to the Heirs 
of the Body of ſuch next Heir, an Eſtate for Life, — 

But for this, * where the Anceſtor takes an Eſtate 5 7 Implication; 


ſee the Caſes 18 1, 182, 183, 184, 183 
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Muſt be governed by the Teſtator's Intention, — — — of wa. 
Deviſes void, by deviſing what the Law already gives; as to an Heir at Law 
1 — $206 * 
But not if another Eſtate is given than would have deſcended to him, N 207 4 
By deviſing what the Law will not permir, — a 207 
By creating a Perpetuity, — - 207 8 
Void by Incertainty in the Deſcription of the Thing deviſed, All to my 
Mother, All to my Mother, not known whether he intended Real or Per. (108 
ſonal Eſtate, — — — 
Where the Teſtator has Fee-ſimple Lands and Leaſes for Years, and he de- 


viſes all his Lands, — — — | F208 2 
Where a Houſe ſhall not paſs with the Lands, — 208 3 
Where the Lands in one Vill only ſhall paſs, though he deviſes all his Lands, 208 4, 9 
Where there is a wrong Deſcription of the Tenant in Poſſeſſion, — 208 7 

9 
O 
3 


| 20 
What paſſes by a Deviſe of Lands cum pertinentiis, —ͤ— * I 
Making a Perſon Executor of all his Goods, Lands, c. paſſes not the Lands, 209 
Where the Reverſion of Lands in a Settlement ſhall paſs, — 210, 211 


Void by Incertainty in the Deſcription of the Perſon to take, 212 
Where Parol Evidence ſhall be admitted to explain the Intent of the Teſtator, 212 2, 3 
Void, being to A ſpecial Heir, — ——ů—ê ST 214 

In what Caſes void by the Deviſor's Dying in the Life-time of the Deviſee, 215,216 


Diſtribution of Inteſtate's Eſtates, Title Executo2 and Adminiſtratoz, p. 249. 
Dower and Jointure. 


Of what Eſtate of the Huſband ſhall the Wife be endowed, 217 
The Wife of a Vendee of Lands, to him and his Heirs, on Condition, ſhall 
be endowed, — 7217 . 
A Woman ſhall not be endowed of a Truſt, — 217 2 
But Equity will ſet aſide a fraudulent Declaration of Truſt in her Favour, 218 3 
The Wife of the Heir ſhall be endowed of Lands deviſed to Executors for 8 
Payment of Debts, when the Debts are paid, 21 7 
Of Lands ſequeſtred, —— — 228 5 
What ſhall be a Satisfaction in Equity, — 218 
If any Thing be deviſed to her in lieu of Dower, cannot have both, but ſhe 8 £ 
may wave the Deviſe, 3 Dn: 5 
But it muſt be averred to be in lieu of Dower, — 218 2 


Whether Equity will remove a Term in Truſt waiting on the Inheritance, * 
as to let a Feme into her Dower, 3 . 


21H 3,4, 1 


She may redeem a Mortgage, — — 218 6 
Where ſhe ſhall be relieved againſt her Agreement to bar her Dower, 218 Trot 5 
uity will relieve againſt a partial Aſſigament of Dower, — 220 13 
Jointure and Jointreſs, who is a Jointreſs within 11 H. 7. — 220 TI N 

Such Jointreſs ſhall be ſtayed from committing Waſte, — — 221 


Where ſhe ſhall have her Jointure covenanted to be ſettled an her, and the 
Perſonal Eſtate of the Huſband beſides, —  _ — 
Articles to ſectle a Jointure will be executed in Equity after the Huſband's Death, 221 


2 
Where the Huſband's charging the Lands ſhall be fraudulent againſt the Wife, 221 2 
5 9 4 


Though a Bond for that Purpoſe was given up by the Wife, 221 6 
Will decree a ſpecifick Performance to make it up fo much, — 222 7,8, 9 
What Settlement is fraudulent againſt a Jointreſs, — — 222 10 


Joining with her Huſband in a Mortgage, there reſults a Truſt to her to redeem, 222 11 


May redeem Lands which are mortgaged, ' 8 222 12 
Is not obliged to diſcover Deeds till her Jointure is confirmed to her, 44 
Nor what Title her Huſband had, * — — 222 15 
HERE a Widow muſt elect to wave her Dower, and ſtick to 21 115 
\ \ is given her in lieu thereof, — y 


Eſtate, vide Title Devile, p. 174. 
. T | 


* 
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Evidence, 
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Evidence, UUitneſſes and proof. 


Page Cafe 
A Party intereſted, by releaſing his Right, may be a Witneſs, — 223 1,2 
A Bankrupt, by relealing to the Aſſignees, may, R WET ou f 7 3 
But whilſt he continues intereſted, he can by no Means be a Witneſs, $24 -, 
A Perſon diſintereſted when examined, becoming intereſted afterwards, * FR: 
his Examination may be made uſe of, — * + 10 
But cannot be made uſe of at Law, — — 224 6 
Plaintiffs be examined for each other, but Defendants may — 224 7,8 
A Commiſſioner may, — 4 NN E A r 0 224 9 
An Arbitrator may, — W * 224 10 
Members of a Corporation cannot, — 8 1882 224 11,12 
A Wife cannot againſt her Huſband, — 3 226 
nleſs in Caſe of extream Neceſlity, 2a6_. 3 
Evidence, what ſhall be admitted as ſuch, — —— 227 


A Bill in another Cauſe not to be read as Evidence againſt the 1 named 0 
Plaintiff in it, — 
When Depoſitions taken in a former Cauſe ſhall be made uſe of, — 228 ,3,4 


Copies of Notes admitted as Evidence, — — 228 6 
The Copy of a Deed inrolled for fafe Cuſtody admitted as Evidence, — 228 
Confeſſing a Matter by Anſwer ſufficient Evidence, — 6 
A Settlement made purſuant to Marie Articles; Evidence that all Treaties 5 | 
| reſolved into that. —ͤ— — r 2 9 
A Purchaſer who buys in a precedent Incumbrance, not obliged to prove ; je 
the actual Payment of the Money, 2 Me 
An injured Party's Oath good in Odium Spoliatoris,  — 229 12 


One Witneſs againſt a Defendant's Anſwer not ſufficient, — 229 12,13 
Parol Proof, when to be admitted, | 
To ſhew that the Teſtator intended his Wife and Executrix ſhould have che 30 | 


Perſonal Eſtate exempt from Debts and Legacies, — Y 
Parol Evidence of the Perſon who drew the Will admitted to ſhew what the 
| Teſtator intended to paſs by a Deviſe of his Houſhold Goods, 230 
Admitted to ſhew, that Grandchildren born after the Will ſhould take, 231 3 
Farol Evidence admitted to ſhew, that the Deviſce promiſed the Teſtator to | 
to pay an Annuity, — re 5* 3 1 
Always admitted to aſcertain the Perſon .or the Thing deſcribed, — 232 
To ouſt an Implication, — — 232 6 
That ſuch a one paid the Purchaſe- money, — 232 7 
Parol Evidence of a Steward of a Court, — aa $8 
Depoſitions will be ſuppreſſed, if leading, — 232 3 
A Witneſs may, on ſpecial Circumſtances, be examined after' Publication, 233 4 
When new Interrogatories may be exhibited, — — 233 6 
mining Witneſſes de bene Eſe, — ——— 233,234 
abliſhing Evidence in hs 18 rei Memoriam, — — 234 
Executoꝛs and Adminiſtratoꝛs. 
Executors, in what Caſes more favoured and better ſecured in Equity than elſewhere, 2 2 5 
Equity will not admit the Spiritual Gpurt to compel the Payment of a Legacy, 178 
without Security to refund, — 7 
An Executor may bring a Bill againſt all the Creditors to conteſt their Debts, 236 3 
An Executor de ſon Tort ſhall be allowed Payment, which the Executor was 6 | 
> obliged to, — 723 4 
Paying Legacies under a revoked Will allowed them, =—— — 2 9 - 
Where an Adminiſtrator poſſeſſed himſelf of the Inteſtate's Goods, and his 
Executor diſpoſed of the Goods in paying the Adminiſtrator's 8 36 6 
pending a Suit; and it was not allowed, 
When Equity will decree a Diſcover, — 236 7 
Will not aid an Executor or Adminiſtrator againſt a falſe Plea at Law, 2 36 8,9 


Relieved againſt a Promiſe he had made, being at the Time rſuaded there | 
were ſufficient Aſſets, 5 — . 07 8 


Relieved againſt a Plea of Ne unques Executor, it being proved, that only a | 
ROE e MY 9 Paton, ; — 2 - if Bi 4 1237 11 


2 So 
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So where it was proved, that he received Money for a Pot of Ale, — _ _ 
An Executor liable in Equity, who is not liable at Law, — 237 
An Executor of an Executor liable to a D:vaſtavit in the firſt, — 237 14 
If one Executor dies, his Executor, as well as the ſurviving Executor, is liable, 237 15 
An Executor obliged to diſcover and ſhew the Value of the Goods, a33 16 


Whether Equity will compel him to prove a Codicil, —— 238 18 
Will not hinder him from getting in the Perſonal Eſtate, under Pretence of 5 228 
| 3 


Inſolvency, — — 19 
But will make him give Security,  ——— — — 2238 ar 
Where he ſhall be accountable for the Intereſt he made of the Teſtator's Money, 238 23 
Eſpecially if he were Inſolvent at the Time of placing it out, — 239 24 
Paying Legacies, his Aſſets being in Stocks, which afterwards fell, — 239 25 
Loſing a Bond, — Gio — 239 26 
What ſhall be a Devaſtavit in him, — — — 240 
What ſhall be Aſſets in the Hands of an Executor, — 241, 242 
The Surplus of the Perſonal Eſtate ſhall, on the Death of one Executor, go 242 

to the Survivor, and not to the next of Kin to the Teſtator, _ * 
Where the Executors themſelves ſhall have the Surplus of the Perſonal Eſtate, 7 243 

or they to be Truſtees for the next of Kin to the Teſtator, — 1 
What Remedy one Executor has againſt another, and how far they ſhall be q 247 

anſwerable for each other, | — — c 248 
Adminiſtration, — — . — 248 
When granted to two, and one dies, 249 2 
When the Teſtator may be ſaid to be dead Inteſtate, as to Part of his Eſtate, 249 3 
Who are to come in for a Diſtribution, — — 249 4 
A Siſter of the Half Blood ſhall come in, — — 249 8 
Who ſhall bring into Hotch- pot; an Heir at Law ſhall bring in a Sum of Money, 249 9 
So ſhall a Daughter, who has a Portion provided for her by a Marriage Settlement, 249 10 


Extent, Extent in Aid, p. 13 5. c. 5. 


Extinguiſhment, vide Title Copyhold, p. 118. Annuity and Rent-charge, 


31. 
Fatto, vide Trade and Perchandize, p. 369. 


Fines and Recoveries. 


6 STUT que Truſt in Tail may, by Fine or Recovery, bar an Intail, 255 I 

For a Truſt is a Creature of Chancery, m— 56 2 

But Ceſtui que Truſt for Life cannot, 256 3 

A Truſtee ſelling to a Stranger, who had Notice, though the Stranger levies 6 65 
a Fine, and five Years paſs, yet no Bar, _— ͤ— * 


Charges and Incumbrances on Land barred and deſtroyed by Fine, — 256 
Legacies charged on Lands not barred by Fine, — 257 
Mortgages not barred, 


— —— — 


. 


— 257 
Where a Fine or Recovery ſhall inure to let in an Incumbrance that could i 

not before be a Charge on the Real Eſtate, _— — 1 
Equity will ſupply a Defect in a Fine or Recovery, as where Ceſtui que Truſt 

in Tail ſuffers a Recovery, and there is no good Tenant to the Precipe, ba 57 


do 


but where it muſt be on valuable Conſideration, | 
Equity will ſet aſide Conveyances, though by Fine and Recovery, — 258 
When obtained by Fraud, — — 258,259 


Guardian. 


7HERE a Father may appoint a Creditor Guardian to his Child, 260 t 
Where my Lord Chancellor may appoint a Guardia, — 260 2 


Equity may hinder a Guardian appointed by the Father from abuſing Red 26r 
Infants Perſon, 


— — — — 


May aſſign one of the Six Clerks te be Guardian, —— 261 
Whether a Guardian may diſcharge Incumbrances on the Infant's Eſtate, 261,262 
Cannot, with the Rents and Profits, purchaſe Lands ſo as to prevent th | 3 
Money from going in a Courſe of Adminiſtration, — 


— — — 


Heir 


1 
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Heir and Anceſtoꝛz. 55 
| ; © Page Caſe 
EIR bound by the Acts of his Anceſtor; as if he deviſes Lands to 5 n 
264 


. 
* 8 
— — _ _—_—Y * Ad. 2 — 


— 
* 


ſold for the Payment of younger Childrens Portions, though no Per- 
ſon is named to ſell, 1 — | 
And where a Perſon is appointed, yet he ſhall join in the Sale, — 265 
And in ſuch Caſe the Heir may have the Land fold, if it appears for his Advantage, 265 
If the Anceſtor agrees to ſell Lands, and receives Part of the Purchaſe- money, 6 
the Heir ſhall be compelled to convey, Fo 5 
Iſſue in Tail not bound by the Bargain and Sale of his Anceſtor, — 265 
Whether he may, by any Act of his, confirm fuch Bargain and Sale, 265 
Iſſue in Tail not bound to convey, though his Anceſtor died in Gaol for not 6 
obeying a Decree, by which he was to levy a Fine, and ſuffer a 1 5 
And though the Anceſtor received the full Value of the Land, — 266 
Heir, in what Caſes favoured in Equity, 266 
A voluntary Deviſee ſhall have no Aſſiſtance againſt him, — 266 2 
Though a Truſtee miſimploy the Money raiſed on a Truſt Eſtate, yet it ſhall 66 | 
not be to the Prejudice of the Heir, — ©" 7 3,4 
Where Incumbrances ſhall ſink in the Inheritance for the Benefit of the Heir, 267 
Where a Portion is charged on Lands, if the Party to whom it is payable dies 6 
before the Time, it ſhall not be raiſed for the Benefit of his Adminiſtrator, Ne 7 


— — 


2 
But otherwiſe, if there be no Time limited for the Raiſing the Portion, 268 4 
Where it is veſted, and to carry Intereſt, — 288 3&5 
Where a Portion is deviſed, both out of the Real and Perſonal Eſtate, 269 8 
The Heir ſhall have the Benefit and Aid of the Perſonal Eſtate, — 269 


To diſcharge a Bond in which he is bound, - — 269 I 
1 To diſcharge a Mortgage, * — — 269 2 
| Where he ſhall not have Aid of the Perſonal Eſtate, — 270 3, 4, 5 


The Equity that he has, is, that the Lands may deſcend clear, — 270 8 
Where Lands are charged by Will, the Heir ſhall have the Benefit of che Real Eſtate, 2 70 9 
Unleſs expreſs Words to exempt it, 271 10 
In what Caſes there ſhall be a reſulting Truſt for the Benefit of the Heir, 272,273 
What Things ſball go to the Heir, and not to the Executor, — 273,274 
When the Morigage- money may be paid him; vide Title Moztgages, 326, 527 


Aſſeis by Deſcent in the Hands of the Hcir, — — 275 1,2 
Unreaſonable Securities and Bargains obtained from young Heirs, — £75 1,9 
Vide Title Bonds and Obligations, p. 91. 

Potchpot. 

Bringing into Hotchpot on the Statute of Diſtributions, — 49 
According to the Cuſtom of London, — ä — 155 
Fdeots and Tunaticks. : 
Na THETHER the Cuſtody of an Ideot may be granted to a Man, his 
Executors and Adminiſtrators, — — 727 6 k 
An Ideot muſt be ſo a Nalivitale, — 277 2 
Diſcretionary in my Lord Chancellor, who to appoint, — — 277 3 
The Committee of a Lunatick hath but an Eſtate during Pleaſure, _ 029-4 
The Committee cannot inveſt the Profits of a Lunacick's Eſtate in the Pur- | 
Chaſe of Lands ——— 527 7 5 
Marrying a Lunatick a Contempt, 278 6 
Ideots and Lunaticks, when to be relieved againſt their own Acts, 258,279 


Incumb2ances, Buying in precedent Incumbrances, P- 322. c. 1, a, 3, 4, 5, 0. 
Inkant. 


| Infants favoured in Equity, — . a 
May have an Account againſt an Intruder as Bailiff, — 280 x7 
Muſt have a Day to ſhew Cauſe, when he comes of Ape, — 280 3 


Will not be prejudiced by the Neglect of his Truſtees, — — 281 


- „ „ ui 
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May be farther bound in Equity than at Lew; 3 * 8 Ab whe 
What Acts of Infants are good, void, or voidable, 5 528 


Injunction. Woke. 
Injunction not to be granted, unleſs the Party has been in bl g 
ſion three Tears —— — mY 2 e 5 284 
At what Time to be granted, — 4 285 
What ſhall be a Breach thereof, — R TY 28; 


Intereſt Money. 


Inſurance, Policies of Inſurance, vide Title Trade and Merthandize, p. 


Where a Legacy ſhall carry Intereſt, 


Muſt be demanded, unleſs payable to an Infant, —. — 1 — . 
Mortgagor not to pay Intereſt after he has tendred the Mortgage Money, 286 3 
Where Intereſt ſhall carry Intereſt, — — 287 I 
Intereſt ſhall be accounted Principal in the Hands of an Aſſignee of a Mortgage, 287 2, 3 
Where Intereſt may exceed the Penalty of the Bond, — 288 1 
Debts contracted before the Statutes which reſtrain Uſury, ſhall carry Intereſt 

as before the Statutes made, . | 1288 


Debts contracted in a foreign Country ſhall carry ſuch Intereſt as is allowed 
in that Country, — 2 6 128 


Jointenants and Tenants in Common. 


Not neceſſary in Articles of Copartnerſhip to provide againſt Survivorſhip, 290 
Survivorſhip, how far it ſhall take Place betwixt joint Purchaſers of Land, 290 3 
Where the Words Equally to be divided do make a Tenancy in Common, 291 
Where the Words Survivors or Survivor of them do make a Jointenancy, 292 
What ſball be a Severance of the Jointenancy, — — — 293 


Jurisdiſtion, vide Title Courts, and their Jurisdifion, p. 127. 
Leaſes, 


ESSEE covenanting to lay out 200 J. on the Premiſſes within ten Years, ) 28 
whether he can be relieved, | — — 5 5 

Leaſes made purſuant to a Power, vide Title Power, 342 
Legactes, 
Legacies veſted or lapſed by the Legatee's dying before it is payable, 294 
To be paid at 21, a veſted Intereſt, 294 c 
To be paid with Intereſt, veſted, — „ 295 . 
But if to one at 21, not velted, — — 293 2 


So where the Time is annexed to the Legacy itſelf, and not to the Payment of it, 29.5 5 
Deviſed to be paid by Executors, not velted, | — 295 6 
By the Death of a Legatee in the Life- time of the Teſtator, the Legacy is lapſed, 296 


But not where the firſt Taker is in Nature of a Truſtee, — 296 2 
Where the abſolute Property veſts in the firſt Nominee, — 297 
Where it ſhall ſurvive to others to whom it is limited over, — — 297 6,6, 7 
Specifick and pecuniary Legacies, — — 298 
Specifick Legacies not to abate in Proportion with pecuniary ones, 298 3 
In what Caſes, and to whom a pecuniary Legatee ſhall refund, — — 299 
Legacies, at what Time to be paid, — — 299, 300 
Payment of a Legacy, to whom good, — — 300 
Not to the Father of an Infant Legatee, | —— 300 1,2 
Not to a Feme Covert, — — 301 
Legatees, in what Caſes to have Maintenance and Intereſt out of their Legacies, 301 
Ademption of a Legacy, „ — „„ | 
By giving ſomething in Satisfaction thereof, — 301 3 
By calling in a Debt which was before deviſed, — 302 
Limitation of Suits and Demands. 
A Truſt not within the Statute of Limitations, —— — 302, 304 
Nor a Charity, — m — — 8 
Nor a Legacy, — — — — 304 6 
Nor an open Account, — — — 7 


5 U A Judg- 


4 


—_ . — 


a. 


——— le. od. ä 
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944 Page Caſe 
A Judgment in France is but a Debt by ſimple Contract, and the FRY wh; 11 
- Limitations will run on it here, — — 304 
Rent · charge, how far barred, — „ 
An Infant muſt bring an Action of Account within ſix Months after he comes 3 
of A HG ——ů— —— — — 5 ; * 
Where . is no Executor, — 308 11 


By what Acts a Debt, though once barred, ſhall be revived again, — 3085 

Length of Time, how far regarded in Equity, — — 306 
London, vide Title Cuſtoms of London, p. 1 50. 
Lunatick, vide Jdeots and Lunaticks, p. 276. 


Maſter and Servant. 


Maſter muſt deliver up his Apprentice's Indentures, or ſue on them in # 85 . 
| A reaſonable Time, mp e 
Muſt refund Part of the Money, if the Apprentice dies ſoon after he is bound, 308 


For what Cauſes a Maſter may turn away his Apprentice, . 308 4,5 
How the Covenants in the Indenture are to be conſtrued, 308 6 
How far the Maſter is anſwerable for the Acts of his Servant, — 308 1,2 


Moꝛtgages. 
The Nature of Mortgages, what they were by the Civil and Common Law, 310, 311 
When Equity interpoſed in preſerving the Right of Redemption, — 312 
What ſhall be a Mortgage, and not an abſolute Conveyance, — 912, 313 


Mortgages, at what Time to be redeemed; the Statute of Limitations a 2 15 4 
good Direction in ſuch Caſe, — 313 L 
Though not within the Statute, yet if ſeveral derivative Titles, Party not? 314 
admitred to redeem, — 8 
What Perſons are to redeem, — - — 315,316 
| Forecloſure, new Agreement prevents it. — — 317 I 
( Mortgagee may redeem the firſt, after he has forecloled, — 317 2 
What ſhall open a Forecloſure, — — 317 3 
Againſt whom to forecloſe, — 1 
Tender of the Mortgage- money prevents a Forecloſure, | 
Where there are ſeveral Mortgagees of the ſame Eftate, what Remedy they? 320 
have againſt the Mortgagor, and againſt each other, 321 
Where Mortgagees may protect themſelves by buying in precedentIncumbrances, 32 2, 323 
He who comes to redeem muſt do Equity to the Mortgagee, 24 
Mortgage · money to be paid the Executor in all Caſes, if the Condition be broken, 326, 327 
But in ſome Caſes the Mortgage ſhall go to the Heir, — 328 
Mortgagee anſwerable for the Profits, — — 328 
Only a Bailiff ſor che Mortgagor, — — 328 I 
Whether anſwerable after Aſſignment, — — 329 2 
How the Aſſignee of the Morigagee is to account, — 329 
Notice. 
1} | Bag pin Notice, whar, — — — 330 
J Notice to the Father, Notice to the Son, 330 1 
Notice to a Solicitor or Scrivener, whether Notice to the Client, — 330 3,4 
Notice of a Deed preſumptive Notice of the Covenants in it, — 323 
Of what Things a Perſon is obliged to take Notice at his Peril, — 332 
| . Purchaſers without Notice favoured in Equity, — — 333 
Muſt plead, that they had not Notice, — 334 


Oath, vide Title Affidavits, p. 13. 
Partners, vide Title Trade and Perchandize, p. 369. 
Elea, vide Tiile Anſwers, Pleas and Demurrers, p. 34. 


| | Poꝛtions. 5 
EA will ſecure them for the Benefit of younger Children, 335,336 


At what Time to be raiſed, — 336 

In what Cafes Equity will decree reverſionary Terms to be ſold in the Life-2 337 

time of the Father or Mother, — — 338 
Shall ſink in the Inheritance for the Benefit of the Heir at Law, 267,268 


Poſſibility, vide Title Aſſignment, p. 44. 
- Power, 


When well created, — n__ N | * * fy | 4 
| | | : „ * , 

Fa 4 | When determined, — — 1 . , 19 6 | 
Of the Execution of a Power, — 3 dk 5 | 
Where a defeCtive Execution ſhall be ſupplied in Equity, 343, 344, 246 2h% ky 4 

Paivilege, | RF 
Member of the Convocation privileged, —— eee ee . | | | 
Widows of Peers have Privilege not to be arreſted, n * = 
Proceedings by or againſt a privileged Perſon, —— — 3 29 A 
49, 350 
__Paoceſs. . 
When to iſſue, — 3 350 | 
The Service and Return thereof, = — 2 5 
Contempts in not appearing, — 1 3 | 
Determine by the King's Death, — . | 352 K. 
| Purchaſe and Purchaſer; f 
Who is deemed in Equity a Purchaſer, 222 A 353 
Marriage a good Conſideration, — 2 1 354 | | 
Purchaſers favoured in Equity, — Hd 354,355 
Where a Purchaſer mult ſee that the Money paid by him! is rightly applied, 338, 3 59 3 | 
Remainder, 
Of what Things it may be, —— — — 350 ö 
Of a Rent created de novo, —— . 359 . | 
An Honour granted to another in Remainder, operates as a-new Grant, 360 1 
Remainder of Things Perſonal, — — $360,361, 362 
Rent. " | 
Remedy for Rent in Equity when none at Law, — ** 364 | 
Where the Leſſee may be relieved againſt the Payment of ir, — 3065 ; 
Replication, 
Replication muſt be to the Anſwer as well as the Plea, 43 
A Party permitted to put in a general Replication after a Demurrer to a 
ſpecial one has been allowed, — 43 2 
Plaintiff may reply atter the Time is elapſed, paying Coſts, — 43 3 
Revivoz, vide Title Abatement and Revivoz, p. 1, 2. ; 
Revocatton of a Power, Title Power, p. 341. Of a Will, Title Tilt, ; 
401, 407. | | 
-. Satisfaction. - 
ANDS deſcended to the Heir a Satisfaction for Lands covenanted oz 6 
be ſettled on the Marriage, . 5 
Deviſing a Thing a Satisfaction, Title Deviſe, 8 
Scrivener. 
Where a Scrivener may make himſelf liable in tranſacting an Aur for his Client, 25 7 125 | 
Payment of Money to him, when good, — 145 | i 


Subpoena, vide Title Pzoceſs, p. 3 50. 
Survivoz, vide Title Jointenants and Tenants in Common, p. 290, 
Title Legacy, p. 294, and Title Remainder, p. 359. 


Tithes. 


N * * 
__ * * - * 


HEN Beaſts of the Plough ſhall pay Tithe, — 366 = | 
| Tithe-oar not due of common Right, — — 366 2 
Tithes of a Mill are Perſonal Tithes, — 366 3 0 
The Buyer of Nurſery Trees ſhall pay Tithes, — — 366 4 [ 
The Agiſtor of Cattle ſhall pay the Tithes for them, - — 367 5 
A Modus proper to be eſtabliſhed in Equity, — — — 367 | 
That every Perſon having Land, Meadow or Paſture, and not reſiding in the} 367 , 
Pariſh, ſhall pay 44. per Acre, a good Modus, — 368 : 
Trade | 


y 4 ers 4 898 — N 


_ Town D F N 


Trade and Perchandtze. 


Principal £4 Factor, — — - 5 a 1 


| Fagor only in Nature of a Truſtee, as cont 
Partners in Trade, — ee rn iN „ 
Not neceſſary for them to provide againſt Survivorſhip, , 15 „ x 
Where one carries on a diſtinct Trade, and fails, — 370 2 
1 A Note given by one of them, ſigned-by himſelf and ene binds bot 370 3 
, 7 Where one of them waſtes the joint —— and fais. — 370 4 
Policies of Infurance and Bottomry Bonds, — | 
Where the Money due on the Policy and BottomryBond ſhall not tbe Inot be both p 1725 3 FILM 3 72 
Part- owners, Maſters and Freighters of Ships, 8 : 
Where one Part-owner refuſes to navigate the Ship, — — 372 r 
How far Parz-6wners are anſwerable for the Maſter, _ „ ; 
S how conſtrued, "is tn M86 - 
ccounts between Merchants, . 
Note given by a Goldſmith ſhall bind him, though the Perſon failed who 3 
| was to pay him the Money, — — : ro” 
| quity will not order a new Trial on Diſcovery of new Evidence, where the , 
Party might have had the Benefit of it on the former. 377 1 
A new Trial granted by the Houſe of Lords, — . i .--..4 
| A Court of Equity will change the Venue. — $78 6 
g ER. Truſt and Truſtees. = 
| Where a Truſt i is well raiſed, . —— . :; i. ,d 
{ | Reſulting Truſts, 2 ws | +» 1880 * 
F Purchaſing in another's Name, 380 1 
Reſulting Truſts notwithſtanding the Statute of Frauds and 1 381 
Where a Parol Declaration ſhall prevent a reſulting Truſt, — 381 5 
A Father purchaſing in the Name of a Son no reſulting Truſt, — 382 
What ſhall be A Truſt, and not an Uſe executed by the Statute, >. & SS, $82 
What Acts of the Traces ſhall defeat 5 Truſt, % 7 384 
Where Equity will ſupport contingent Remainders, notwithſtanding an 
Acts debe E the Troſtee or Ceftui que Tu, 5 75 84 x 
But fuch Remainders muſt come in 4 - the Conſi ideration, — 385 2 
Of what Eſtate Cęſtui que Truſt may diſpoſe, — — 386,387 
Where a Truſt is to be executed, what Eſtate or Intereſt the Truſtees gtg.tg.cgnvey, 392 to 396 
To whom, — — | 397 
Truſtees, how to account, and What In- to ha 2 — : 3,39 
How far anſwerable for each other, 39Þ, 399 
Watt. VI 
1 in Equity, though diſpuniſhable at Law 400 
; Mills and Teſtaments. 
Lands could not be deviſed before the Statute 32 H. 8. The Conſtruction 
thereof, —— — — 5 Aa s 
A good Will, though gnawn by Rats, — 402 3 
What Circumſtances are requiſite 15 the 29 Car. 2 — 402 4 
40 5 
Nuncupative Wills, when good, | — 403, Way 
Fraud in obtaining a Will proper to be tried at 7 — 405, 406 
What will amount to a Republication, — * — 408 
Where a Republication will make the Deviſe good, — 407 
Revocations in Equity, — 2398 -o 412 
CUitneiſes, vide Evidence, Witneſles and Proc, p. 22 3. 
CUrits, 
Writs of Error ex debito Jie, or de curſu, E 414 
Mandatory Writs, — — 1 
Superſeding Writs, for A Cauſes, — 3 415 


Yozk, vide Title Cuſtoms of London and York, p. 1 10. 
. 


